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MEMORANDA. 


On  Saturday  the  eighth  of  December,  died  the  Honour- 
able Sir  James  AUan  Parky  Knt.,  one  of  the  Judges  of  the 
Court  of  Common  Pleas.  He  was  succeeded  by  the  Right 
Honourable  Thomas  Erskine,  Chief  Judge  of  the  Court  of 
Bankruptcy,  who  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto  "  Jndicium  parium.'*  He  took 
his  seat  on  the  first  day  of  Hilary  Term, 

In  Hilary  Term,  1839»  Mr.  Baron  Bolland  resigned  his 
seat  in  the  Court  of  Exchequer^  on  account  of  continued 
indisposition,  and  in  the  vacation  fidlowing,  WiUiam  Henry 
Mauley  Esq.,  one  of  her  Majesty's  cojinsel,  was  appointed  to 
succeed  him,  and  having  first  been  called  to  the  degree 
of  the  coif,  gave  rings  with  the  motto  "Swwm  caique.*^ 
He  took  his  s^t  in  the  same  Court  on  the  first  day  of  Easter 
Term. 

In  Hilary  vacation,  WiUiam  Gooclenough  Hayter^  Esq., 
of  Lincoln's  Inn,  received  a  patent  of  precedence;  and 
John  Stuarty  Esq.,  of  Lincoln's  Inn,  Samuel  Girdlestoney 
Esq.,  of  the  Middle  Temple,  and  Robert  Vaughan  Richards 
Esq,,  and  Chiffith  RichardSy  Esq.,  of  the  Inner  Temple, 
were  appointed  her  Majesty's  Counsel. 
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CASES 


ARGUED    AND    DETERMINED 

IN  THE 

COURT    OF    EXCHEQUER, 

IN 

Hilary  Term,  1  Victoria,  1838. 


BURCH  V.  POYNTER.  Extitequer. 

JX70RDSWORTH  had  obtained  a  rule  nm  for  the  Master  to  review  his  The  rule  of 

taxation,  on  the  ground  that  no  bill  of  costs  had  been  delivered  pre-  ^y^x^  require! 

Tioasly  to  taxation,  as  required  by  the  rule  of  this  Court  of  M,  7*.  1  W.  4,  the  deUvenr 

R.  10.    The  defendant  had  not  appeared  to  the  action,  which  was  on  a  bill  of  cmu,  pre- 

exchange ;  and  it  had  been  referred  to  the  Master  to  compute  principal  and  J^^J-^doee 

interest.  not  apply  to 

cMcs  in  which 
the  defendtsit 

Humphrey  shewed  cause. — ^The  Master  states,  that  the  practice  of  the  ^•»  ^  *P* 
Court  does  not  require  any  notice  of  taxation,  when  the  defendant  has  not 
Appeared.  The  rule  ot  H.  T.  4  W,  4,  sec.  17,  which  dispenses  with  notice 
of  taxation,  where  the  defendant  has  not  appeared,  must  be  considered  by 
necessary  implication,  as  superseding  the  rule  of  M,  T,  1  ^.  4,  R.  10.  Pope 
T.  Uann  (a),  is  predsely  in  point. 

WanUwarth,  canird.'^The  rule  of -^.  T.  4  fV.  4,  sec.  17,  was  never  in- 
tended to  affect  the  rule  of  J/.  T,  1  fV,  4,  R.  10,  which  is  a  rule  peculiar  to 
this  Court.— [Parib,  B. — That  rule  can  only  apply  to  cases  in  which  the  de- 
fendant has  appeared,  otherwise  how  is  a  bill  of  costs  to  be  delivered.] — ^Here 
tbe  plaintiff  bj  serving  a  notice  of  taxation,  has  treated  the  case  as  if  the  de- 
fendant had  appeared. 

Parke,  R — The  rule  of  iK  7!  1  ^.  4,  R.  10,  has  by  necessary  implication 
tteo  away  the  neceissity  of  delivering  a  bill  of  costs,  if,  indeed,  such  nece9- 
■ity  ever  existed,  in  cases  in  which  the  defendant  has  not  appeared. 

Rule  discharged  with  costs. 

(a)  2  M.  &  W.  881. 

VOL  I.  B 


TERM  REPORTS  in  the  EXCHEQUER. 


Excheffuer, 


Doe,  dem.  Bloxham  v.  Roe. 


The  omission 
of  the  <pito 
minus,  in  a  de- 
claration in 
ejectment,  is 
immaterial. 


M^ELL  Y  moved  to  set  aside  a  declaration  in  ejectment  for  irregularity.  The 
declaration  commenced  by  stating,  that  Richard  Roe  was  attached  to 
answer  John  Doe,  &c.,  and  there  was  no  allegation  of  his  being  "  indebted  tc 
our  Lady  the  Queen,"  or  of  the  "  quo  minus,''  at  the  conclusion. — [Parke,  B. — 
It  has  been  held,  that  an  impossible  title  may  be  rejected,  provided  the  notice 
be  sufficient  (a).] 

Lord  Abinoer,  C.  B. — In  point  of  fact,  Richard  Roe  is  neither  summoned 
nor  attached ;  neither  is  it  tnie,  that  he  is  a  debtor  to  the  Queen.  It  apjx^ars 
to  me,  that  the  omission  is  of  no^mportance. 

Parke,  B. — Mr.  Baron  Bayley  stated  in  this  Court,  that  the  strict  form  of 
declaration  might  be  dispensed  with,  provided  sufficient  information  was  con- 
tained in  the  notice. 

Rule  refused. 

(a)  Doe,  d.  Gore  v.  Roe,  3  Dow).  P.  C.  5. 


V  here  time  is 
obtained  upon 
terms  of  plead- 
ing issuaoly, 
and  rejoining 
gratis,  it  only 
applies  to  the 
plea,  and 
not  to  the  sub- 
sequent pro- 
ceedings. 


Woodman  v.  Goble. 

nnHIS  was  an  action  to  recover  the  amount  of  an  attorney's  bill.  The  de- 
fendant after  obtaining  time  to  plead  upon  the  usual  terms  oi pleading 
issuably  and  rejoining  gratis,  pleaded  that  no  signed  bill  was  delivered.  The 
plaintiff  replied,  that  a  signed  bill  was  delivered,  concluding  with  a  special 
traverse,  to  the  country.  The  similiter  having  been  added  by  the  plaintiff, 
defendant  struck  it  out,  and  demurred  specially  to  the  replication  for 
duplicity.  The  plaintiff  signed  judgment  on  the  ground,  that  the  terms  of 
pleading  issuably  were  not  confined  to  the  plea  only,  but  extended  to  the 
subsequent  proceedings. 

Whateley  having  obtained  a  rule  to  set  aside  the  judgment  for  irregularity, 

/.  L.  Adolphus  shewed  cause. — The  plaintiff  was  justified  in  signing  judg- 
ment, as  the  demurrer  is  frivolous. — [Parke,  B. — If  that  be  so  you  should  have 
applied  to  set  it  aside.] — It  is  true,  that  in  Dewey  v.  Sopp  (a),  it  was  held, 
that  the  terms  of  pleading  issuably,  and  rejoining  gratis,  did  not  oblige  the 
defendant,  at  all  events,  to  join  issue  to  the  country,  but  only  where  the  re- 
plication offered  a  fair  issue  ;  but  the  defendant  is  precluded  from  raising  any 
objections  which  he  could  not  have  taken  advantage  of  on  general  demurrer, 
Bell  V.  Da  Costa  {b).  In  Sawtell  v.  Gillard  (c),  the  defendant  being  under 
terms  of  pleading  issuably,  demurred  specially  to  the  plaintiff's  replicaiiori 
for  duplicity ;  and  Abbott,  C.  J.,  says,  "  the  only  general  rule  which  the  Ct  urt 
can  lay  down  is,  that  where  a  party  has  obtained  time,  on  terms  of  pleading 


(a)  2Str.  1185. 

(b)  2  B.  &  P.  446. 


(( )  5  D.  &  R.  620. 


HILARY  TERM,  1838.  A 

vaaMjj  and  by  his  pleading,  fails  to  bring  the  merits  of  the  case,  or  some      Excheqver. 
question  of  fact,  or  some  question  of  law  arising  upon  the  facts  in  issue,  and      Woodman 
does  not  comply  with  the  conditions  of  the  order.     Here  the  defendant  wns  v- 

bound  to  plead   issuably,   instead  of  which  he  demurs  to  the  replication 
spedally,  upoQ  a  colkteral  circumstance.'^   It  was  decided  in  White  v.  Givent 
(i),  that  where  a  defendant  is  under  terms  of  pleading  issuably,  he  must 
plead  such  a  plea  as  he  intends  bond  fide  to  abide  by,  and  that  after  having 
pleaded  a  special  plea,  he  could  not  strike  out  the  plea,  and  plead  the  general 
issue,  although  he  had  not  been  ruled  to  abide  by  his  plea.     Longford  v. 
Waghome  (e)  shews,  that  at  all  events,  it  must  be  a  fair  and  bona  fide 
demurrer.     In  Giebome  v.  fVyati  (/),  the  plaintiff  replied  double,  and  the 
Court  held,  that  defendant  could  not  demur  specially,  as  he  was  under  terms 
lo  plead  issuably. — [Parkey  B. — That  case  is  hardly  an  authority,  one  way  or 
theother.] — The  only  authorities  on  the  other  side  are  Betts  v.  Applegarth  (^), 
tod  Barker  y.  Gleadow  (h),  but  the  latter  is  the  opinion  of  a  single  judge,  in 
cpposition  to  the  cases  enumerated. 

Wkateley,  in  support  of  the  rule. — The  venue  is  laid  in  Northumberland^ 
lad  it  would  be  almost  impossible  for  a  defendant  in  the  ordinary  course  of 
proceeding,  to  plead  within  the  eight  days  allowed  him.  The  Court  then 
grant  an  indulgence,  upon  the  terms  of  his  pleading  an  issuable  plea,  that 
means,  that  the  plea  when  put  in,  should  tender  an  issue.  Dewey  v.  Sopp 
only  decided,  that  a  party  must  not  demur  for  delay,  but  for  good  cause. 
SawteH  y.  Crillard  cannot  be  considered  law  at  the  present  day.  In  Bette  v. 
Applegarthy  Beet,  C.  J.,  says,  "  the  order  for  time  under  terms  of  pleading 
issuably,  must  apply  to  the  existing  state  of  the  cause  at  the  time  it  is 
issued,  and  does  not  extend  to  cover  subsequent  errors.  If  it  did,  the  par- 
ties mi^t  go  on  blundering  to  the  end  of  the  cause."  Barker  v.  Gleadow , 
which  wms  very  elaborately  considered,  is  precisely  in  point. 

Per  Curiam.^^We  will  take  an  opportunity  of  consulting  the  judges  of 
Ike  other  Courts,  it  is  very  important  to  have  some  uniform  rule. 

Parks,  B.,  on  a  subsequent  day  said,  we  have  consulted  the  judges  of  the 
two  other  Cburts,  and  they  all  agree,  that  the  true  construction  of  the  com- 
Bon  order  for  time  to  plead  upon  terms  of  pleading  issuably,  applies  to  the 
plea  only,  and  not  to  the  other  subsequent  proceedings.  We,  therefore,  ad- 
ait  the  aatbority  of  Beite  v.  Applegarth,  and  Barker  v.  Gleadow, 

Rule  absolute. 

6  M.  &  &_4I  ft.  (g')  4  Bing.  ^. 


W  7  Price,  670.  (h)  5  Dowl.  P.  C.  134 

3Dowl.P.  C.  505. 


b2 


TERM  REPORTS  in  thb  EXCHEQUER. 


Excleipter, 


Jackson  v.  Cawley. 


Where  to 
counts  for 
money  lent, 
money  had 
and  received, 
and  money  due 
on  an  account 
ttated,  there 
waa  one  de- 
murrer, on  the 
Sound,  that 
ey  did  not 
specify  any 
time,  the  Court 
set  aside  the 
demurrer  as 
frirolous. 


JLW'4NSELL  moved  to  set  aside  a  demurrer  as  frivolous.  The  declaration 
contained  counts  for  money  lent,  money  had  and  received,  and  for  money 
due  on  an  account  stated:  to  these  counts  there  was  one  demurrer,  assigning 
for  cause,  that  no  time  was  alleged.  It  was  evident  from  the  case  of  Lane  v. 
Kelwell  (a),  that  it  was  not  necessary  to  specify  time,  except  in  the  count  on 
an  account  stated. 

Pike  shewed  cause,  and  contended,  that  the  demurrer  was  good  as  to  part, 
and  could  not,  therefore,  be  set  aside  as  frivolous. 

Lord  Abingbr,  C.  B. — It  is  quite  clear  the  demurrer  is  good  for  nothing. 

Parke,  B. — The  demurrer  is  too  large,  the  rule  must  be  absolute. 

Rule  absolute. 

(o)  4  Dowl.  P.  C.  705. 


Evans  v.  Barnard. 


When  issue 
was  joined  in 
a  country  cause 
on  the  dsy  be- 
fore Easter 
Term,  and  no 
notice  of  trial 
had  been 
given : — Hdd^ 
that  the  de- 
fendant might 
more  for  judg- 
ment, as  m 
case  of  a  non- 
suit, after  one 
Assise  had 
elapsed.    But 
where  in  such 
case  issue  is 
joined  in  Tri- 
nity Term, 
the  motion  can- 
not be  made 
until  the  fol- 
lowing Easter 
Tem. 


/MDDISON  moved  for  judgment  as  in  case  of  a  nonsuit.  Issue  was  joined 
on  the  14  th  April  last ;  it  was  a  country  cause,  and  no  notice  of  trial  had 
been  given.  From  a  recent  decision  in  this  Court  (a),  it  became  necessary  to 
consider  whether  the  application  was  too  early.  The  14th  G.  2,  c.  17,  enacted, 
that  where  issue  was  joined,  and  the  plaintiff  neglected  to  bring  such  issue  on 
to  be  tried«  according  to  the  course  and  practice  of  tht  eaid  Courts  respec- 
tivelyy  it  should  be  lawful  for  the  judges  of  the  said  Courts,  at  any  time  after 
such  neglect,  to  give  the  like  judgment  for  the  defendant,  as  in  a  case  of  a  non* 
suit. — [Parke,  B. — The  new  rule  which  dispenses  with  an  entry  of  the  issue, 
previously  to  moving  for  judgment,  as  in  case  of  a  nonsuit,  makes  no  differ- 
ence as  to  the  time  of  moving]. — The  question  will  depend  upon  when  it  was 
necessary,  under  the  old  practice,  to  enter  the  issue.  In  Tidds  Practice  (6),  it 
is  stated,  "  that  in  the  King's  Bench,  if  the  action  be  laid  in  London  or  Mid- 
dlesex, the  defendant  ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue 
the  same  term  it  is  joined,  luiless  notice  of  trial  has  been  g^ven.  In  the  Com' 
mon  Pleas,  when  the  action  is  laid  in  London  or  Middlesex,  the  defendant  can 
in  no  case  give  a  rule  to  enter  the  issue  the  same  term  it  is  joined ;  but  must 
stay  until  the  next  term ;  and  in  a  country  cause,  the  plaintiff  is  in  no  way 
bound  in  either  Court  to  enter  his  issue  the  same  term.  In  the  Exchequer, 
it  is  said,  a  defendant  may  give  a  rule  for  the  plaintiff  to  enter  his  issue  the 
same  term  in  which  it  is  joined,  whether  notice  of  trial  has  been  given  or 
not.^*    In  the  present  case,  the  practice  of  the  Court  required  the  plaintiff  to 


(ci »  SmWi  V.  Miller,  6  Dowl  P.  C        (b)  TS. 


HILARY  TERM,  1838. 

^ter  the  issue  before  the  end  of  Trtnity  Term,  anH  to  proceed  to  trial  at  the 
Assizes  after.  In  Robinton  v.  Taylor  (c),  which  was  a  country  cause,  issue 
was  joined  in  Easier  vacation,  and  no  notice  of  trial  had  been  given ;  and 
Liitledale,  J.,  after  consideration,  held  that  the  plaintiff  should  have  pro- 
ceeded to  trial  at  the  Summer  Assizes.  The  same  rule  is  laid  down  in  Wil" 
tame  v.  Edwards  (<0>  ^^^  Smith  v.  Rigby  {e).  The  cmly  case  that  militates 
tgainst  these  decisions  is,  that  of  Smith  v.  Miller  (/),  in  which  the  Court 
held,  that  in  a  country  cause^  where  there  had  been  no  notice  of  trial,  two 
Asazes  must  elapse,  before  the  defendant  can  move  for  Judgment,  as  in  case 
of  nonsuit. 


Evans 

r. 

Barnard. 


Parks,  B. — That  case  was  decided  upon  the  information  of  one  of  the 
officers  of  the  Court,  who  appears  to  have  been  under  a  mistake ;  you  have 
atisfied  me,  Uiat  there  ought  to  be  a  rule  nisi. 

Busby  on  a  subsequent  day  shewed  cause,  and  referred  to  Smith  v.  Miller , 
aod  Crowley  v.  Dean  (y). 

Lord  Abingbr,  C.  B. — If  issue  be  joined  in  an  issuable  term,  the  rule  as 
(0  two  Assizes  will  apply,  but  not  otherwise. 

Parke,  B. — If  issue  be  joined  in  the  term  next  before  the  Assizes,  then 
two  Assizes  must  elapse,  before  the  motion  can  be  made ;  so  that  if  issue  be 
joioed  in  Trinity  Term,  the  defendant  cannot  move  until  the  following  Easter 
Term. 

Rule  discharged  upon  a  peremptory  undertaking. 


(c)  5Dowl.P.C.  518. 

(d)  3  Dowl.  P.  C.  183. 

(e)  3  DowL  705. 


I 


f)  3  M.  &  W.  60. 
\g)  1  C.  &  J.  18. 


ParkM,  Executrix  of  Parker  v.  Riley. 

A  SSUMPSIT.  The  first  count  stated  the  defendant  to  be  indebted  to  C,  E.  Where  the  r<>. 

Parker,  deceased,  for  work  and  labour,  as  the  attorney  and  solicitor  of  PuJS,  uTiniii"" 

and  for  the  said  defendant ;  and  also  for  divers  journeys,  and  other  attend-  pHcable,  the 

sDces  bj  the  said  C  E.  P.  as  aforesaid,  before  then  made,  performed,  and  given,  oJy  be  taken 

in  and  abcmt  the  business  of  the  said  defendant.     There  were  also  counts  for  ^^  tpeciat  de- 
murrer. 

money  paid,  money  lent  and  advanced,  and  money  due  on  an  account  stated.      To  an  action 
The  defendant  pleaded  thirdly,  as  to  the  first  and  second  counts  of  the  declara-  by  the'pUhT.^ 
tioo,  that  the  said  work,  labour,  care,  ditigence  and  attendance,  in  the  said  first  tiflf's  teautor  as 
count  mentioned,  were  respectively  done,  performed,  and  bestowed  by  one  fendant  pleaded 
Richard  Siormley,  and  by  clerks  and  servants  employed  by  the  said  R,  S,,  JJj^'^Jne  b°  roe 
by  his  direction,  and  under  his  superin tendance,  management,  and  control  R.  s.,  that 
tnd  not  otherwise,  in  and  about  the  commencing,  prosecuting,  and    de-  ^aiifi3*to°' 
fending  the  said  causes  and  suits  in  the  declaration  mentioned,  the  same  act  as  an  attor- 
lieiiig  certain  causes  and  suits  prosecuted  and  defended  for  and  on  behalf  the'pUintiff'a 
cf  the  defendant,  by  the  said  R.  S.,  in  the  name,  but  without  the  control  f"^**?' ^J"''- 

•^  '  '  ing  R.  S.  to 

be  unaualifiedj 
pennitf ed  him  to  use  his  name  for  the  profit  of  B,  S,  .'—Held,  that  the  replication  de  iit;iina, 
bad. 
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or  interference  of  the  said  C.  E.  Parker,  in  his  then  Majesty^s  Courts  of  KingU 
Bench,  and  Common  Pleas,  at  Westminster ;  and  that  the  said  plead- 
ings, briefs  and  writings  in  the  declaration  also  mentioned,  were  drawn,  copied 
and  engrossed  in  the  cause  and  for  the  purpose  of  prosecuting  and  defending 
the  said  causes  and  suits ;  and  that  the  said  joumies  and  attendances  in  the 
declaration  mentioned,  were  performed  and  given  by  the  said  R.  S.,  and  clerks 
and  servants  employed  by  him,  and  by  his  direction,  in  the  course  and  for  the 
purpose  of  prosecuting  and  defending  the  said  causes  and  suits,  and  in  relation 
then^ ;  and  that  the  said  money,  in  the  said  second  count  mentioned,  was  money 
paid  and  disbursed  by  the  said  R.  S.  in  and  about  the  prosecution  and  defence  of 
the  said  causes  and  suits.  And  the  defendant  further  saith,  that  the  said  R,  S. 
never  was  admitted  to  act  as  an  attorney  or  solicitor  in  the  said  Courts,  or 
either  of  them,  or  in  any  Court  of  Law  or  Equity,  in  such  manner  as  is  directed 
by  the  Statute,  in  such  case  made  and  provided,  or  was  a  person  duly  qualified  to 
act  as  an  attorney  or  solicitor ;  and  he,  the  said  R.  S,,  before  and  for  the  whole 
period  at  and  during  which  the  said  work,  and  labour,  care,  diligence  and  at- 
tendance, were  done,  performed,  and  bestowed,  and  the  said  journeys  and 
attendances  were  performed  and  given,  as  in  the  declaration  alleged,  was  a  per- 
son unqualified  to  act  or  practise  as  an  attorney  or  solicitor ;  and  the  said  de- 
fendant further  saith,  that  the  said  C  E,  Parker,  before  and  during  the  period 
last  aforesaid,  was  a  sworn  attorney  of  his  then  Majesty's  Courts  of  King^s 
Bench,  and  Common  Pleas,fit  Westminster,  and  that  the  said  C,E.  Parker  being 
such  sworn  attorney,  and  then  well  knowing  that  the  said  R.  S,  was  not  duly 
qualified  to  act  as  an  attorney  or  solicitor,  and  that  the  said  R,  S.  was  such 
unqualified  person  as  aforesaid,  did  then  permit  and  suffer  the  said  R,  S.  to 
make  use  of  the  name  of  him  the  said  C.E,  Parker,upon  the  account  and  for  the 
profit  of  the  said  R.  S,,  so  being  such  unqualified  person  as  aforesaid.;  and 
the  said  R.  S.  did  accordingly,  in  pursuance  of  such  permission  and  sufierance, 
make  use  of  the  name  of  the  said  C.  E.  Parker,  with  his  privity  and  know- 
ledge, and  for  the  profit  of  the  said  R,  S,,  in  and  about  the  commencing,  pro- 
secuting, and  defending  the  said  causes  and  suits  respectively,  in  and  about 
the  drawing,  copying,  and  engrossing  the  said  pleadings)  briefs,  and  writings, 
contrary  to  the  Statute,  &c. 

To  this  plea  the  plaintiff  replied  de  injuria,  to  which  there  was  a  general 
demurrer. 


Stcan^  in  support  of  the  demurrer.  The  replication  de  injuria  is  only  ad- 
missible where  the  plea  amounts  to  matter  of  excuse  for  the  non-performance 
of  the  promise,  Isaac  v.  Farrar  (a),  Crisp  v.  GriffUhs  (Jb).  But  where  the 
plea  denies  the  promise  allied  in  the  declaration,  or  the  facts  from  which  the 
law  implies  a  promise,  the  replication  de  injuria  is  inapplicable ;  Solly  v. 
Neish  (c),  Whittaker  v.  Mason  (d).  Here  the  plea  shews  the  work  never  was 
done  by  the  testator,  but  by  another  person  to  whom  he  illegally  lent  his 


name. 


The  Court  then  called  upon 

(fl)  4  Dowl.  P.  C.  750;  1  M.  &  W.  (c)  4  Dowl.  P.  C.  248;    2  C.  M.  £( 

65.  B.  355. 

(A)  3  Dowl.  P.  C.  753;  2  C.  M.  &         (</)  2  Bing.  N.  C.  359. 
R.  159. 
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Piatt  io  support  of  the  replication. — The  plea  amounts  to  matter  of  excuse ;  Exchequer. 
il  admits  the  contract,  but  shews  the  work  was  done  under  such  circumstances 
as  to  excuse  the  party  from  paying  for  it.  Besides,  the  objection  to  the  repli- 
cation, can  only  be  taken  advantage  of  on  special  demurrer ;  Isaac  v.  Farrar^ 
and&//y  v.  Neish,  were  both  cases  of  special  demurrer.  In  Curtis  v.  Mar- 
quis  of  Headfort  (e),  Coleridge^  J.,  decided  that  this  objection  could  only  be 
taken  advantage  of  on  special  demurrer. 

Shcan,  eontrd, — ^In  Hooker  y,  Nye  (/),  the  defendant  by  his  plea  claimed 
an  interest  in  land,  and  the  replication  de  injuria  was  held  bad  on  general 
demurrer.  AldersoHy  B.  there  says,  "  the  replying  de  injuria  when  that  plea 
is  inadmissible,  is  most  clearly  matter  of  substance,  and  may  be  taken  ad- 
vantage of  on  general  demurrer.'*  Curtis  v.  Marquis  of  Headforty  does  not 
apply,  as  that  was  an  application  to  sign  judgment  on  the  groiuid  of  the  dc- 
onirrer  being  frivolous. 

Cur,  adv.  vult. 

The  judgment  of  the  Coxai  was  now  delivered  by 

Parke,  B. — Two  questions  arise  on  this  record  ;  first,  whether  the  general 
replication  de  infurid,  to  a  plea  of  this  kind  be  good  ;  and  secondly,  if  not, 
whether  the  objection  be  open  on  a  general  demurrer. 

We  are  disposed  io  think  that  the  replication  is  bad.  It  is  somewhat  diffi- 
cult to  say  what  the  precise  ground  of  defence  stated  in  the  plea  is ;  but  it 
must  be  either  that  the  defendant  had  not  the  benefit  of  the  skill  and  personal 
superintendanoe  of  the  plaintiff's  testator,  for  which  he  must  be  presumed  to 
have  contracted  ;  or  that  the  plaintiff  was  not  entitled  to  recover  on  the  ground 
of  the  illegality  of  the  transaction,  and  on  either  of  these  suppositions,  the 
plea  does  not  consist  of  mere  matter  of  excuse  for  the  non-performance  of  the 
contract  declared  on ;  it  either  amounts  to  the  general  issue,  or  is  an  avoidance 
of  the  contract  itself.  On  the  first  supposition,  it  is  clear  the  replication  is 
bad ;  on  the  other,  we  all  are  strongly  inclined  to  think  it  is  so :  but  the  se- 
cond question  then  arises,  whether  the  replication  is  good  on  general  demurrer. 

There  are  conflicting  authorities  on  this  point ;  but  we  think,  upon  consi- 
deration, that  the  objection  cannot  prevail,  unless  it  be  assigned  as  a  cause  of 
special  demurrer. 

The  first  case  in  the  books  upon  this  point,  is  that  of  Forsden  v.  Weeks  (^), 
in  which  it  was  held,  that  the  replication  was  bad  on  general  demurrer,  when 
it  improperly  put  in  issue  several  facts.  But  the  Court  appear  to  have  pro- 
ceeded upon  the  ground,  that  a  matter  of  record  was  thereby  put  in  issue, 
(though  probably  this  circumstance  would  make  no  difference) ;  and  besides, 
as  is  remarked  in  Mr.  Frasers  note  to  Crogate^s  case,  8  Coke,  76,  a. ;  the  case 
occurred  before  the  4  Ann,  c.  16,  which  enacts,  **  that  on  demurrer,  the 
judges  shall  proceed  to  give  judgment  according  as  the  very  right  of  the  cause 
and  matter  in  law  shall  appear  unto  them,  without  regarding  any  imperfection, 
omissbn,  or  defect  in  any  pleading,  &c.,  except  those  which  the  party  demur- 
ri*^  shall  set  down  and  express,  together  with  his  demurrer ;  notwithstanding 
that  such  imperfection,  omission,  or  defect,  might  heretofore  have  been  taken 
to  be  matter  of  substance,  not  aided  by  the  27  Elis.  c.  5."  So  that  the  Sta- 

(«)  Not  vet  reporteii.  (g)  3  Levinz,  65. 

(/)  1  C^.  M.  &  R.  258. 
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tute  itself  shews,  that  the  reason  why  it  was  made  was,  that  too  strict  a  con- 
struction had  been  put  in  practice  on  the  Statute  of  Eiiz, ;  and  in  recent  cases» 
as  Mr.  Fra8er  correctly  states,  the  objection  seems  uniformly  to  have  been 
made  the  ground  of  special  demurrer.  In  Banks  v.  Parker  (A),  and  Stpojfffe 
V.  SoUey  (t ),  this  objection  was  held  to  be  holpen  after  verdict  by  the  Sta- 
tute of  Jeofails,  as  matter  of  form  ;  and  for  tlie  same  reason,  no  doubt,  it  was 
likewise  so  held  in  Sir  Thomas  Raymond,  50,  4hough  matter  of  record  was 
involved  in  the  issue.  This  Statute  of  Jeofails  was  the  18  Elu,  c.  14,  which 
enacted,  *'  that  judgment  should  not  be  reversed  for  any  default  in  form,  in 
any  declaration,  &c.,  suit,  or  demand,"  words  very  nearly  the  same  as  those  of 
the  27  Eliz,  3,  viz.,  *'  any  defect  or  want  of  form  in  any  declaration,  or  other 
pleading  or  course  of  proceeding ;  ^  and  it  would  seem,  that  if  the  default  in 
question  be  want  of  form  imder  one  Statute,  it  must  be  so  under  the  other. 

In  conformity  with  this  view  of  the  case,  my  brother  Coleridge  decided  a 
short  time  ago  in  Curtis  y.  Marquis  of  Headfort,  (which  is  not  reported)  that 
the  objection  could  not  prevail  except  on  special  demurrer ;  on  the  other  hand, 
in  the  case  of  Hooker  v.  Nye  (j  ),  Lord  Lyndhurst,  and  my  brother  Alder  son 
held,  that  the  replication  of  de  injurid,  if  bad,  was  bad  on  general  demurrer ; 
and  Lord  Lyndhurst  said,  that  in  Forsden  v.  Weeks,  the  Court  decided,  that 
the  objection  must  prevail  on  general  demurrer,  though  the  Statute  of  27  Eliz. 
was  then  in  force,  which  enacted,  that  the  judges  should  give  judgment  with- 
out r^;arding  matter  of  form ;  which  shewed  that  this  objection  was  not  here 
matter  of  form.  But  his  Lordship  does  not  appear  to  have  adverted  to  the 
circumstance  above  mentioned,  that  too  strict  a  construction  had  been  put  on 
the  Statute  o^  Eliz,,  which  appears  by  the  Statute  of  Ann  itself,  to  have  been 
the  reason  for  the  enactment  of  that  part  of  it  which  relates  to  special  demurrer ; 
nor  does  the  attention  of  the  Court  appear  to  have  been  drawn  to  the  cases 
in  which  this  objection  was  held  to  be  here  matter  of  form,  under  the  Statute 
of  Jeofails. 

The  objection  in  this  case  appears  to  bear  a  strong  analogy  to  that  of  du- 
plicity, which  is  clearly  matter  of  form,  Com,  Dig,,  Pleader,  94.  Upon  the 
whole,  we  think  that  this  objection  ought  to  have  been  made  the  ground  of 
special  demurrer,  and  therefore  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


(A)  Hob.  76. 

(i)  1  Brownlow,  200. 
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(J)  4  Tyr.  777 ;  S.  C.  1  C.  M.  &  R, 


Hall  v.  Franklin. 


The  buf ineM 
of  a  banker  is 
within  the 
meaning- of  the 
57  Qeo.  3,  c. 
39,  a.  3,  which 
restrains  spi- 
ritual persons 
from  trading. 


npHIS  was  an  action  brought  by  the  plaintiff,  who  was  one  of  the  registered 
officers  of  the  Northern  and  Central  Bank  of  England,  established  under 
the  7th  G,  4,  **  for  the  better  regulating  co-partnerships  of  certain  bankers  in 
England^^  against  the  defendant,  who  was  the  drawer  and  indorser  of  a  bill  of 
exchange  for  1000/.  The  defendant  pleaded,  that  the  bill  of  exchange  was 
made,  and  endorsed,  and  delivered  to  the  plaintiff,  and  the  promise  in  the 
declaration  mentioned,  was  made  by  the  defendant,  after  the  passing  of  a  cer- 
tain Statute,  intituled,  *'  An  Act  to  consolidate  and  amend  the  laws  relating 
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to  Bpintual  personsy  holdiog  of  farms,  and  for  enforcing  the  residence  of  spiri- 
tual persons  od  their  benefices,  and  for  the  support  and  maintenance  of  stipen- 
darj  curates  in  Engltmd,^    That  two  persons  named  Richard  Batnett  and 
RawioMd  Bkmey  were  spiritual  persons,  and  were  partners  concerned  in  the 
cuTjii^  on  of  the  said  co-partnership  banking  company ;  that  the  said  trade 
is  carried  on,  as  well  for  the  gain  and  profit  of  the  said  two  spiritual  persons, 
as  of  the  several  other  persons  concerned.  That  the  indorsement  and  delivery 
of  Uie  bill  by  the  defendant,  to  the  said  co-partnership,  were,  and  are  a  con- 
tract made  by  the  defendant  with  the  said  co-partnership,  so  including  and 
comprehending  these  two  spiritual  persons,  in  the  way  of  their  trade  or  busi- 
ness of  a  banker,  as  well  for  their  gain  and  profit,  as  for  the  gain  and  profit  of 
the  several  other  persons  members  thereof,  (there  was  the  same  averment 
with  respect  to  the  promise),  contrary  to  the  form  of  the  Statute.    In  this 
pies,  thore  was  a  special  demurrer. 

The  case  was  argued  in  Michaelmas  Term,  by  Sir  W,  FoUeti,  in  support 
of  the  demurrer ;  and  by  Matde  in  support  of  the  plea.  The  arguments  fully 
appear  in  the  judgment. 

Cur.  adv.  vuU. 


KxthetnuT, 


Lord  Abingbr,  C.  B.,  on  the  last  day  of  Hilary  Term  delivered  the  judg- 
neot  of  the  Court  After  stating  the  pleadings,  his  lordship  proceeded, 
Tliere  are  grounds  of  special  demurrer  suggested ;  but  as  our  attention  has 
not  been  called  to  these  in  argument,  and  as  the  Court  is  not  altogether  agreed 
opon  the  objectbns  so  raised,  we  are  not  prepared  to  give  any  judgment  upon 
^em,  until  further  argument ;  but  as  we  have  been  pressed  several  times  for 
cur  opinion  upon  the  point  which  has  been  argued,  and  which  is  siud  to  be  of 
great  and  immediate  importance,  and  as  we  entertain  no  doubt  on  that  point, 
«e  think  it  right  not  further  to  postpone  our  judgment  upon  that  which  is  the 
ptincipal  ground  of  the  demurrer ;  namely,  that  the  trade  or  business  of  a 
banker  is  not  within  the  intent  and  meaning  of  this  Statute.  The  question 
•rises  upon  the  construction  to  be  given  to  the  Statute  57  G,  3,  c.  39,  s.  3, 
which  enacts,  **  That  no  spiritual  person  shall,  by  himself,  or  for  himselC  or 
to  his  use,  engage  in,  or  carry  on  any  trade  or  dealing  for  gain  or  profit,  or 
deal  in  any  goods,  wares,  or  merchandizes,  by  buying  and  selling  for  hire, 
gsin,  or  profit,  in  any  market,  fair,  or  other  pkce,  upon  pain  of  forfeiting  the 
vahie  of  such  goods,  wares,  and  merchandizes,  by  him,  or  by  any  to  his  use, 
bargained,  and  bought  to  sell  again,  contrary  to  the  provisions  of  this  Act,  and 
that  every  bargain  and  contract  so  made  by  him,  or  by  any  to  his  use  in  any 
soch  trade  or  dealing,  contrary  to  this  Act,  shall  be  utterly  void,  and  of  none 
efiect^  The  defendant  contends,  that  the  contract  is  made  void  by  the  Act 
cf  Parliament,  inasmuch,  as  spiritual  persons  are  forbidden  to  trade ;  and  the 
Act  has  made  void  ail  bargains  and  contracts  made  by  them  in  any  such  trade 
m  dealing,  that  whether  the  co-partnership  consists  of  many  or  few  members 
■akes  no  iaShteDce,  That  these  two  spiritual  persons  are  equally  interested 
vilh  the  others ;  and,  that  if  this  action  can  be  maintained,  so  it  might,  even 
if  ihaK  two  spiritual  persons  were  the  only  partners  in  the  concern ;  and 
ils  was  hardly  contested  by  the  counsel  for  the  plaintiB";  but  he  contended, 
iMUiking  ia  not  a  trade  or  business  in  contemplation  of  the  Actof  Parlia- 
>;  thai  the  Statute  of  57  G.  3,  was  intended  to  consolidate  the  laws  res- 
yiritnal  persons,  not  to  anJarge  them ;  and  that  this  third  section  waa 
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intended  to  re-enact  the  5th  and  6th  sections  of  the  Statute  21  Hen.  S,  c.  13, 
**  That  no  spiritual  person  or  persons,  secular  or  regular,  of  what  estate  or  de- 
gree soever  they  be,  shall  from  henceforth  by  himself,  nor  by  any  other  for  him, 
nor  to  his  use,  bargain  and  buy  to  sell  again  for  any  lucre,  gain,  or  profit,  in 
any  markets,  fairs,  or  other  places,  any  manner  of  cattle,  corn,  lead,  tin,  hides, 
leather,  tallow,  fish,  wool,  wood,  or  any  manner  of  victual  or  merchandize,  of 
what  kind  soever  they  be,  upon  pain  to  forfeit  treble  the  value  of  every  thing 
by  them,  or  by  any  to  their  use,  bargained  and  bought  to  sell  again,  contrary 
to  this  present  Act;  and  that  every  such  bargain  and  contract  hereafter  to  be 
made  by  them,  or  by  any  to  their  use,  contrary  to  this  Act,  shall  be  utterly 
iroid."  The  first  observation  to  be  made  upon  this  argument  is,  that  the 
Statute  professes  to  do  more  than  consolidate  the  former  laws,  it  is  an  Act  to 
consolidate  and  to  amend.  The  second  is,  that  the  preamble  recites,  that 
doubts  have  arisen  upon  the  construction  of  some  of  the  said  Statutes,  and  it 
is  therefore  necessary,  that  such  provisions  of  the  said  acts  should  be  ex- 
plained, and  other  provisions  made,  and  that  the  several  laws  relating  to 
spiritual  persons  holding  of  farms,  and  to  buying  and  selling,  and  for 
enforcing  the  residence  and  the  maintenance  of  stipendary  curates,  should  be 
consolidated.  Then  the  3d  section  enacts,  that  no  spiritual  person  shall  by 
himself,  or  by  any  other  for  himself,  or  to  his  use,  engage  in,  or  carry  on,  any 
trade  or  dealing  for  gain  or  profit.  These  words  are  as  general  as  can  be 
employed,  any  trade  or  dealing  for  gain  or  profit.  It  then  proceeds  to 
copy  the  words  in  the  Statute  of  Hen,  8.  It  appears  to  us  upon  con- 
sideration, not  to  be  a  reasonable  construction  of  this  Act,  to  reject  these 
general  and  comprehensive  words,  which  are  placed  in  the  foreground  of  the 
enactment.  They  are  not  to  be  found  in  21  Hen,  8,  they  are  now  intro- 
duced, and  for  the  first  time  they  constitute  a  clear  and  distinct  enactment ; 
they  appear  to  have  been  introduced  to  further  the  intentions  of  the  Act ;  and 
we  do  not  feel  ourselves  at  liberty  to  reject  a  plain  unequivocal  enactment,  and 
to  suppose,  that  it  was  introduced  there,  without  meaning  or  intention.  If  the 
legislature  had  intended,  that  nothing  should  be  forbidden  that  was  not  for- 
bidden by  the  Statute  of  Hen.  8,  the  obvious  course  was  to  employ  the  words 
of  that  Statute  and  no  other,  and  not  to  prefix  to  them  the  enactment  in  ques- 
tion. The  Statute  of  Henry  8,  was  framed  with  especial  view  to  the  sort  of 
trade  then  generally  carried  on ;  and  the  legislature  may  be  well  understood 
to  contemplate  the  variety  of  modes  in  which  trade  is  now  carried  on,  and  to 
direct  its  prohibition  against  trade  and  business  carried  on  by  spiritual  per- 
sons, whatever  shape  it  may  assume.  Can  it  be  supposed,  that  in  its  anxiety 
to  rescue  spiritual  persons  from  the  suspicion  of  those  worldly  cares  and 
habits,  which  trade  and  dealing  for  gain  and  profit  are  supposed  to  generate ; 
it  would  have  exposed  them  to  the  possibility  of  liecoming  bankers  or  ex- 
change brokers.  It  has  been  argued  on  the  part  of  the  plaintifiT,  that  the  in- 
tention of  the  legislature,  was  to  forbid  that  sort  of  trade  or  dealing  only, 
which  consists  of  buying  and  selling ;  because  the  penalty  must  be  taken  to 
be  co-extensive  with  the  offence,  and  there  is  no  penalty  except  the  forfeiture 
of  the  goods  bought ;  but  there  is  nothing  inconsistent  or  unusual  in  an  Act 
attaching  a  penalty  of  the  forfeiture  of  goods,  where  there  are  no  goods  to  be 
forfeited,  simply  avoiding  the  contract.  AU  usurk>us  contracts  are  avoided 
by  Statute;  but  there  is  no  penalty  except  upon  the  taking  of  unlawfol 
interest ;  but  a  comparison  of  the  Statute  57  G.  3,  with  that  of  Hen.  8,  aflbrds 
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a  9troDg  inference  against  the  argument.    The  words  in  which  contracts  are 
iDide  void,  appear  to  refer  more  especially  to  that  early  part  of  the  section, 
which  forbids  spiritual  persons  to  trade.     The  words  taken  from  the  Statute 
Hen,  S,  may  be  considered  as  a  parenthesis,  excluding  which,  the  clause  will 
run  thus,  "  That  no  spiritual  person  shall  by  himself,  or  by  any  other  for  him- 
self, or  for  his  use,  engage  in,  or  carry  on  any  trade  or  dealing  for  gain  or 
profit ;  and  that  every  bargain  and  contract  so  made  by  him,  or  by  any  for  his 
use  in  any  such  trade  or  dealing,  contrary  to  this  act,  shall  be  utterly  void, 
and  of  none  eflect.'^    The  words  in  the  latter  part  of  the  section,  $uch  trade 
or  dealing^  appear  to  refer  to  the  words  trade  or  dealing  in  the  early  part  of 
the  section.     In  that  part  of  the  section  which  is  copied  from  the  Statute  of 
Etn.  8,  although  the  word  deal  is  to  be  found,  the  word  trade  is  not.     The 
put  of  the  clause  which  is  copied  from  the  Statute  of  Hen,  8,  except  for  the 
purpose  of  forfeiting  the  things  bought  and  sold,  and  bought  with  intent  to 
sell,  might  have  been  omitted  altogether.     We  have  been  strongly  pressed 
with  the  inconveniences  that  may  result  from  this  construction  of  the  Statute. 
We  are  not  insensible  to  them,  but  the  only  proper  effect  of  that  argument 
is  to  make  the  Court  cautious  in  forming  its  judgment.     We  cannot  on  that 
wouDt,  put  a  forced  construction  on  the  Act  of  Parliament. 


"Exchequer. 
Hall 

V. 

Feamklin. 


Barton  v.  Ranson. 


ITBLL  Y  shewed  cause  against  a  rule  obtained  by  Erie,  for  an  attachment 
against  the  plaintiff,  for  non-payment  of  money,  in  pursuance  of  an 
award.  By  the  order  of  reference,  the  arbitrator  was  to  make  his  award  by  a 
certain  day,  with  liberty  to  enlarge  the  time.  An  award  was  made,  reciting 
that  the  time  had  been  duly  enlarged  ;  but  there  was  no  affidavit  of  that  fact, 
h  was  snboiitted,  that  a  party  seeking  to  bring  another  into  contempt,  should 
diew  that  every  thing  had  been  done  which  was  requisite. — [Parke,  B. — This 
point  was  decided  in  Davis  v.  Fass  (a).] 

Erie,  ccntrd, — ^Referred  to  the  rule  making  the  order  of  reference  and  en- 
lirgeinent  of  time,  a  rule  of  Court — [Parke,  B. — Is  it  the  practice  to  make 
ao  enhrgement  of  time  a  rule  of  Court,  without  an  affidavit  that  it  was  duly  en- 
larged ?  if  such  affidavit  be  a  necesscu-y  part  of  the  practice,  the  rule  of  Court 
wiU  be  good  evidence  of  that  fact.  The  case  of  Dickens  v.  Jarvis  {b},  is  pre- 
cisely in  point] 

Lord  Abingbr,  C.  B. — ^The  proper  course  would  be  to  enlarge  the  rule,  so 
•s  to  afford  the  plaintiff  an  opportunity  of  moving  to  discharge  the  rule 
ndung  the  order  of  reference  a  rule  of  Court,  and  for  the  defendant  to  shew 
hj  iffidayity  that  the  time  was  duly  enlarged. 

PaiKBy  B. — If  there  has  been  no  affidavit  of  the  due  enlargement  of  the 
the  plaintiff  should  move  to  set  aside  the  rule  making  the  order  of  re- 
and  enlargement  of  time  a  rule  of  Court.     We  must  assume,  primd 


Where  an 
order  of  refer- 
ence and  en- 
largement of 
time  hate  been 
made  a  rule  of 
Court,  it  can- 
not be  shewn 
as  cause 
against  an  at- 
tachment for 
non-perform- 
ance of  the 
award,  that 
there  was  no 
affidavit  that 
the  time  was 
duly  enlaived, 
but  if,  in  uct, 
there  is  no  such 
affidavit,  the 
proper  course 
IS  to  move  to 
set  aside  the 
rule  of  Court. 


(«)  15  Eaal,  97- 


(6)  5  B.  &  C.  528. 


1*^  TERM  REPORTS  in  the  EXCHEQUER. 

Exdhequet,     facie,  that  the  Court  is  correct  in  making  that  order  and  enlargement  of  time 
^!^^       a  rule  of  Court 

*•  Rule  accordingly. 

ivANSON* 


Simpson  v.  Nicholls. 

To  indebitatui  TNDEBITA  TUS  asMumpsit,  for  goods  sold  and  delivered,  and  on  an  account 
3?^lf  Lid  stated.     Plea  as  to  18«.  6dL,  parcel,  &c.,  that  the  plaintiff  ought  not 

deliTered,  and  further  to  maintain  his  action,  because  the  said  sum  was  for  the  price  of  wine 
stated,  the  de-  ^^^  bottles  sold  and  delivered  on  a  Sunday,  in  the  way  of  the  plaintiff's  trade 
ed^ofsTefll  ^^^  business  of  a  wine  merchant ;  and  that  the  promise  to  pay  for  the  same 
parceMhstthey  was  made  on  that  day.  Replication — that  although  the  goods  were  sold  at  the 
SwiSoi^^hi^the  ^'™®»  *°^  "*  ^^®  manner  stated  in  the  declaration,  yet  that  the  defendant  hath 
wa^of  the  kept  and  detained  the  same  without  oflering  to  return  them,  whereby  he  be- 
and  buaineM :  *  came  liable  to  pay  for  them  on  a  quantum  valebant.  There  was  another  plea 
S2t*!dSh*'"'h  **  to  a  certain  other  parcel  similar  to  the  foregoing,  to  which  a  like  replication 
the  goodi  were  was  pleaded.  Special  demurrer  assigning  for  causes  that  the  replication  neithei 
tiiM*andiii  traversed,  nor  confessed  and  avoided,  nor  shewed  a  fresh  promise,  and  that 
the  manner        the  replication  was  a  departure. 

thi^tLedal 

'*d^SL^^  ^^^l^^  '"^  support  of  the  demurrer.     The  replication  is  bad ;  the  proper 

the  same,  with-  course  would  have  been  for  the  plaintiff  to  have  new  assigned  a  new  promise, 
retunfthinn  ^^    instead  of  Stating  such  new  promise  in  his  replication.    The  case  of  WilUamM 
whereby  he        v.  Paul  (a),  will,  doubtless,  be  relied  upon  at  the  other  side ;  it  is,  however, 
xovH^tatihem  distinguishable  from  the  present.    In  that  case,  the  defendant  had  purchased 
o°  *^^|A"^      three  cows  and  a  heifer  on  a  Sunday,  to  be  paid  for  in  three  months.     He 
demurrw  to       aflerwards  objected  to  pay  for  the  heifer,  alleging  that  it  was  not  the  one  he 
^*  "'h' ^^^"*  ^"^  chosen.     The  beast,  however,  remained  with  him,  and  some  time  after- 
bad,  on  the        wards,  upon  being  applied  to  for  the  price,  the  defendant  said  he  would  pay 
ouff^^to^ye     when  the  time  agreed  on  was  up.  The  case  of  Read  v.  Rann  (6),  explains  the 
shown  a  new      proper  mode  of  proceeding  in  a  case  like  the  present,  and  the  legal  inferences 
aii^the  tJ^^  from  which  a  new  promise  will  be  implied.  In  that  case.  Park,  J.  says,  "  The 
SSd*^°^h^^     cuBtom  supposes  a  special  contract  between  the  parties,  and  if  that  is  not 
defondant.         satisfied,  no  claim  at  all  arises,  for  no  other  contract  can  be  implied.    In  some 
cases  a  special  contract  not  executed,  may  give  rise  to  a  claim  in  the  nature 
of  a  quantum  meruit,  ex,  gr.  when  a  contract  has  been  made  for  goods,  and 
goods  sent,  not  according  to  the  contract,  are  retained  by  the  party,  then  the 
claim  for  the  ttlue  on  a  quantum  valebant  may  be  supported,  but  then  from 
the  circumsCuioes  a  new  contract  may  be  implied.'^   This  shews  clearly,  that 
the  proper.course  for  the  plaintiff  would  have  been  a  new  assignment,  and 
that  the  present  replication  is  a  departure. 

Curzon,  contrd, — ^This  is  no  departure ;  there  is  nothing  in  the  replication 
inconsistent  with  the  declaration. — [Parke,  B. — The  real  question  is,  whether 
your  replication  is  good  in  substance.] — Adverting  to  this  view  of  the  case, 
the  plaintiff  no  doubt  relies  on  HilliamM  v.  Paul, 

(a)  6  Bing.  653.  (b)  10  B.  &  C.  441.   . 
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Lord  Abingbr,  C.  B. — There  is  another  difficulty  in  the  plaintifTs  case,  viz.,  Exchequ^. 
that  the  goods  might  have  been  consumed ;  he  ought  to  shew  the  defendant  siifPsoN 
has  it  in  his  power  to  return  the  gooda  _    v. 

Parke,  B. — The  replication  ought  to  have  stated  the  legal  result  of  the 
&cts,  and  not  the  facts  themselves ;  in  other  words,  the  replication  ought  to 
have  averred  that  he  retained  the  goods,  and  afterwards  promised  to  pay ;  no 
promise  is  shewn  subsequent  to  the  statement  of  the  amount.  Even  supposing 
the  decision  in  the  Common  Pleas  correct,  and  that  where  a  party  keeps  goods 
sold  under  an  illegal  contract,  a  new  promise  may  make  him  liable.  lu 
WilHams  y.  Hali,  the  Court  proceeded  upon  evidence  of  an  express  promise 
after  the  retainer,  and  for  want  of  it  here  the  replication  is  bad. 

BoLLAND,  &  GuRNEY,  B,%  concurring. 

Judgment  for  defendant. 


SUNBOLP  V.  AlFORD. 

TRESPASS.     Declaration  stated,  that  the  defendant  assaulted  the  plaintiff,  Anirakeroer 

and  took  away  his  coat,  and  kept  and  detained  the  same,  and  converted  SJJiTrfMy-' 

it  to  his  own  use.  vn*V' • 

There  were  three  pleas,  the  third  of  which  was  demurred  to,  and  was  in  either  the 

substance  as  foUows,  viz :  That  the  defendant  was  an  innkeeper,  and  that  the  ^^^j^^r^he 

pbiotiflT  and  some  others,  to  the  defendant  unknown,  entered  his  house  and  clothes  he  is 

took  refineshnient  therein,  and  that  after  having  partaken  thereof,  the  defendant  ^«*""«' 
requested  the  plaintiff  to  pay,  and  on  his  refusal,  the  defendant  moliter  manus 
mpontiij  and  took  his  coat  as  a  pledge  for  the  price  of  the  refreshment. 

Wordsworth,  in  support  of  the  demurrer,  was  stopped  by  the  Ck>urt,  who 
ciJled  upon  Humfrey  to  support  the  plea,  who  argued  that  the  plea  was  good 
on  the  authority  of  the  case  of  Newton  y.  Tring  {a),  where  Eyre,  J.,  says, 
"  Innkeepers  are  compellable  by  the  constable  to  lodge  strangers,  they  may 
detain  the  persons  of  their  guests  who  eat,  or  the  horse  which  eats  until  pay- 
■BGnt."  So  also  in  Baeon'e  Abridgment,  Tit.  Inn,  it  is  stated, "  that  innkeepers 
nay  detain  the  person  of  the  guest ;  for  men  that  get  their  livelihood  bj 
entertainment  of  others,  cannot  annex  such  disobliging  conditions,  that  they 
Mm  retain  the  parties*  property  in  case  of  non-pa3nrnent,  nor  make  so  dis- 
advantageous and  impudent  a  supposition,  that  they  shall  not  be  paid,  and 
tlwrefore,  the  law  annexes  such  a  condition,  without  the  eipresa  agreement  of 
the  parties.^  The  case  in  Shower,  is  ah  express  authority,  that  the  landlord  of 
an  inn,  may  detain  the  person  of  his  guest  in  default  of  payment,  and  it  were 
vnieasonable  if  the  law  did  not  give  him  such  a  power.  If  it  were  otherwise, 
it  would  be  impossible  for  an  innkeeper  to  enforce  his  claim.  In  the  case  of 
Wmd  r.  derke^  Michaelmae  Term,  30  Geo,  3,  as  stated  in  the  9th  vol.  of 
Wmtiworih^M  Pleading,  page  362,  a  plea  similar  to  the  present,  was  held  good 
M  demnrrer.  All  other  persons  may  at  their  option,  refuse  to  make  a  con- 
an  innkeeper  is  bound  to  receive  and  supply  all  such  as  ofier,  and  for 
he  has  accommodation.    There  is  a  well  known  case,  as  to  the  right  of 

(a)  1  Show.  269. 
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r. 
Alforo. 


a  landlord  to  retain  a  horse  for  his  meat ;  now  the  landlord  is  equally  bound 
to  receive  a  man  as  a  horse,  and  the  principle  which  authorizes  the  detention 
of  the  one,  is  equally  applicable  to  the  other.  In  neither  case,  can  he  charge 
for  the  supply  until  it  is  consumed  ;  and  as  in  the  one  case,  he  can  retain  the 
horse,  so  in  the  other,  he  may  detain  the  person.  If  the  ground  relied  upon, 
as  impugning  the  right  to  detain  the  coat,  be  the  apprehension  of  its  leading 
to  a  breach  of  the  peac6,  the  same  reason  will  equally  apply  to  the  detainer 
of  the  person. — [Parke,  B. — Would  he  have  a  right  to  take  all  his  clothes  ? 
This  query  will  test  the  principle,  the  intention  in  the  case  before  the  Court, 
is  not  to  detain  the  plaintiff*,  but  to  take  the  coat  as  a  payment.] — Suppose 
the  plaintiff  had  a  bundle  of  goods,  would  not  the  defendant  be  entitled  to 
take  them. — [Parke,  B. — If  laid  down  out  of  the  plaintiff^s  controul,  the  inn- 
keeper would  have  a  right  to  sieze  it  for  his  lien.] — If  he  put  it  down  beside 
him,  and  not  out  of  his  controul,  would  the  innkeeper  have  a  right  to  take  it  ? 
It  is  submitted  that  he  would ;  the  fact  of  having  his  hand  upon  it,  would  not 
make  any  difference.  The  sum  of  the  argument  is ;  the  case  before  the 
Court,  presents  no  greater  difficulties  than  the  right  to  detain  the  person ;  if 
the  Court,  however,  think  the  decision  as  to  the  latter  point  erroneous,  of 
course  the  plea  is  not  maintainable. 

Wordsworth,  contrd. — The  declaration  of  Eyre,  J.,  in  Shower,  is  not  fol- 
k)wed  up  by  the  approbation  of  the  other  judges,  and  moreover,  it  was  not  neces- 
sary to  the  decision  of  the  case  then  before  the  Court,  and  amounts  only  to  an 
obiter  dictum.  The  defendant  in  his  plea  admits,  that  this  is  a  debt,  and  it  is 
expressly  laid  down  in  the  Six  Carpenter'*^  case  (6),  that  a  person  going  into 
an  inn,  and  not  paying  for  his  wine,  is  not  a  tresspasser  ab  initio.  In  Jones 
y.  Thurloe  (c),  it  was  determined,  that  an  innkeeper  had  a  right  to  detain  a 
horse  for  the  expenses  of  his  keep,  but  if  he  suffered  the  guest  to  take  away  the 
horse  without  payment,  then  he  Mraives  the  benefit  of  the  custom.  That 
case  shews,  that  a  lien  is  the  innkeeper^s  remedy.  Here  the  Court  con- 
templated no  power  to  detain  the  person.  In  Thompson  v  Lacy  (d),  Mr. 
Justice  Bailey,  never  pretends  to  say,  that  there  is  a  remedy  against  the 
person.  His  Lordship,  says,  '*  I  think  the  defendant  is  under  the  obligations 
tawhich  innkeepers  are  liable,  viz. :  that  is,  bound  to  receive  all  persons  who 
are  capable  of  paying  a  reasonable  compensation  for  the  accommodation 
provided,  and  that  he  is  liable  for  their  goods,  if  lost  or  stolen ;  and  on  the 
other  hand,  that  he  has  a  lien  on  the  goods  of  his  guests,  for  the  payment  of 
his  bill.''  The  11th  &  12th  Wm.  3,  c.  15,  s.  2,  enacts,  that  if  any  innkeeper, 
&c.,  shall  sell  any  beer  in  a  vessel  not  stamped,  or,  if  in  giving  an  account  of 
the  reckamngi  such  innkeeper  shall  refuse  or  deny  to  give  the  particular 
number  of  quarts  or  pints  of  ale,  or  beer,  for  which  demand  is  made  in 
such  account,  it  shall  not  be  lawful  for  such  innkeeper  for  default  of  payment 
of  such  reckoning,  to  detain  any  goods  or  other  thing  belonging  to  the  person 
from  whom  such  reckoning  shall  be  due.  It  would  be  inconsistent  in  the 
legislature,  to  take  away  by  express  words,  the  remedy  against  the  goods^ 
if  they  still  allowed  the  remedy  against  the  person  to  remain :  the  inference 
therefore  is,  that  they  did  not  recognize  any  such  right.     Anotlter  conse* 


(&)  8  Go.  290. 
(c)  8  Mod.  172. 
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(jneiioe  of  such  a  priTilege  in  a  landlord  would  be,  to  enable  him  collaterally      Excuetpter. 

to  repeal  the  SUtute  against  the  arrest  for  small  debts.     It  does  not  follow,       sanbolp 

even  from  a  right  to  detain  the  person,  that  he  would  have  a  right  to  retain       ^   9. 

ik  coat.     Where  would  such  a  right  end  ?  would  he  not  by  necessary  con 

sequence  hare  the  power  to  strip  the  person  naked.      Moreover,  the  coat  was 

in  use.    Now  in  Co.  Liti.  47,  a,  it  is  expressly  laid  down  as  to  a  distress,  that 

oolhing  m  actual  use  can  be  distrained.     So  as  to  an  extent,  where  the  title 

of  the  Crown  is  paramouot  it  is  laid  down  in  Cam.  Dig,  tit.  Dett  (G,  3), 

thtt  things  necessary  pro  victu  of  the  king^s  debtor  and  his  family,  shall  not 

be  seized.      Will  it  be  said,  that  wearing  apparel  is  less  necessary,  pro  vidu^ 

ihsn  food.     It  may  be  argued,  that  there  are  cases  in  the  books  to  shew,  that 

the  wearing  apparel  of  persons  in  bed  may  be  seized ;  there  however,  it  is 

not  (as  here)  in  use.    So  also  of  clothes  sent  to  a  laundress.     Supposing  it 

ereo  true  to  this  extent,  that  there  was  a  right  of  lien  as  to  the  coat,  still 

tiie  detention  was  unlawful ;  and  in  Griffith  v.  Hyde  {e),  Lawrence,  J.,  says, 

t  Ken  cannot  be  created  by  a  wrongful  act.     In  Wolf  v.  Summers  (/,)  it  is 

aid,  that  although  the  master  of  a  ship  has  a  lien  on  his  passengers'  baggage 

for  the  passage  money,  he  has  none  upon  his  clothes.   In  a  case  in  the  King's 

Bench,  (not  reported)  where   there  was  a  plea,  justifying  an  assault  and 

detention  of  the  person  of  the  plaintiff  on  the  same  grounds,  as  those  justify- 

mg  the  seizure  of  the   coat  in  the  present  plea,  the  Court  held  the  plea  bad 

OD  demurrer. 

Lord  Abingbr,  C.  B. — I  should  be  sorry  to  want  any  authority  in  this 
ease.  A  mere  dictum,  such  as  that  of  Eyre,  J.,  which  is  relied  upon  by  the 
defendant,  I  conceive,  to  be  of  no  authority.  As  to  WenttoortKs  Pleading,  it 
is  exceedingly  inaccurate  and  ill-digested.  If  an  innkeeper  has  a  right  to 
detain  at  all,  he  has  such  right  imtil  he  is  paid,  and  in  some  cases,  that  would 
soxmnt  to  a  detainer  for  life.  In  this  manner,  he  might  detain  for  that,  for 
which  he  could  not  by  law  imprison.  He  is  thus  a  judge  in  his  own  cause. 
As  to  a  lien,  it  is  an  except bn  to  the  general  rule  of  law  in  favour  of  certain 
tiadea;  and  it  is  always  coupled  with  the  possession  of  the  party  who  has 
t  right  to  detain.  He  has  no  right,  however,  to  take  clothes  in  wear.  In  the 
esse  put  in  the  argument,  of  a  basket  or  bundle  in  the  debtor's  hand,  I  am  of 
opioiuo,  the  innkeeper  would  have  no  right  to  detain  it.  I  think,  it  would  be 
oionstrous  to  give  any  person  the  power  to  imprison  for  life,  without  process 
of  kw ;  without  process  to  shew  whether  the  money  was  due  or  not  I  say 
m  principle,  the  plea  is  utterly  bad.  In  case  of  a  distress,  the  law  excepts 
goods  in  use,  or  a  horse  which  a  man  is  riding ;  clothes  on  a  man's  back 
cannot  be  taken  under  a  fi,  fa, ;  for  these,  among  other  reasons,  I  am  of 
opinkn,  the  plea  is  bad. 

Parks,  R — ^I  also  agree,  that  the  plea  is  bad.  The  innkeeper,  being  by 
kw,  bound  to  receive  guests,  has  a  lien  for  the  purpose  of  working  out  pay- 
■oit.     In  TkompBon  v.  Lacy,  it  was  so  decided. 

b  is  admitted,  that  the  present  plea  cannot  be  supported,  without  also 
^MiBshing  the  principle,  that  the  law  gives  a  right  of  lien  on  the  person. 
IK1  is  a  very  startling  proposition,  amounting  in  truth,  in  the  case  of  a  poor 

(i)  ScLN.  P.  8 cd.  13091.  (/)2Camb.  631. 
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man,  to  a  right  of  perpetual  imprisonment ;  and  a  proposition,  to  which  I 
should  not  be  inclined  to  assent,  without  an  express  authority.  The  case  in 
the  King* 9  Bench,  referred  to,  overrules  the  dictum  of  Eyre,  J.,  as  to  the 
lien  against  the  person,  and  it  is  conceded,  that  unless  there  is  a  power 
to  that  extent,  the  plea  fails.  Even  if  there  were  a  power  to  such  an  extent, 
I  should  think  the  present  plea  not  maintainable.  There  would  be  nothing 
to  prevent  a  person,  having  authority  to  take  a  coat,  to  strip  off  all  the  clothes, 
and  this  in  the  case  of  a  female,  as  well  as  a  male.  In  executions,  extents, 
and  distresses  generally,  the  law  does  not  allow  wearing  apparel  in  use  to  be 
taken;  I  think  it  absurd,  to  hold,  that  it  would  confer  such  a  privilege  in  the 
case  at  the  bar. 


BoLLAND,  B. — ^I  am  of  the  same  opinion.  Without  going  over  the  ground 
which  has  been  already  traversed,  I  think  it  sufficient  to  say,  that  the  doctrine 
of  lien  cannot  fl^ply  to  wearing  apparel  in  use ;  as  well  from  its  tendency  to 
lead  to  a  breach  of  the  peace  in  such  a  case,  as  also  by  reason  of  the  duress 
and  disgrace  it  would  entail  on  the  party  upon  whom  it  would  be  exercised. 


GuRNEY,  B.— Concurred. 


Judgment  for  the  plaintiff. 


GowER  V.  Elkins. 


Wliereanim- 
moDB  it  taken 
our  CosUy  pro> 
ceedinga  on 
payment  of  a 
certain  sum 
and  costs,  the 
refusal  to  ac- 
cept that  sum, 
will  not  render 
the  plaintiff 
Cable  to  the 
subsequent 
costs.    But  if 
the  sum  ten- 
dered be  after- 
wards paid  into 
Court  and  ac- 
cepted by  the 
plaintiff,  he 
wiU  be  liable 
to  costs. 


^HIS  was  an  action  for  work  and  labour,  goods  sold,  &c.  The  writ  issued 
the  1st  September ,  indorsed  for  289/.  On  the  21st  November  the  plain- 
tiff declared,  and  on  the  19th  December,  defendant  took  out  a  summons  to 
stay  proceedings,  on  payment  of  150/.,  and  costs,  in  addition  to  28/.  8#.  5d., 
the  amount  of  a  set  off.  The  summons  was  attended  before  Bolland,  B.,  when 
the  plaintiff  refused  to  accept  the  150/.,  alleging  more  to  be  due,  and  the  sum- 
mons was  indorsed  accordingly ;  subsequently  the  defendant  pleaded  non 
aeeumpeit,  and  a  set  off,  but  did  not  pay  the  150/.  into  Court.  Application 
had  been  made  to  the  master  as  to  the  practice,  and  he  stated  that  the  refusal 
to  accept  the  150/.,  would  make  the  plaintiff  liable  for  all  the  costs  subsequent 
to  the  offer. 

Rowe  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not  pay 
into  Court  the  150/.,  and  amend  his  pleas;  or  why,  in  default  thereof,  the 
plaintiff  should  not  be  free  from  his  liability  to  pay  costs. 

Parkb,  B. — If  a  defendant  is  once  ready  to  pay  a  given  sum,  and  the 
plaintiff  refuses  to  receive  it,  alleging  more  to  be  due,  and  afterwards  the  de- 
fendant pays  that  sum  into  Court,  and  the  plaintiff  takes  it  out,  that  is  primd 
facie  evidence  of  oppressive  conduct,  and  of  an  endeavour  to  make  costs^ 
and  unless  some  explanation  be  given,  the  Court  will  order  the  defendant  to 
be  excused  from  the  intermediate  costs,  and  make  the  plaintiff  pay  the  de« 
fendant's  costs  incurred  since  the  offer.  The  opinion  of  the  master  has  arisen 
from  a  misapprehension  of  an  order  made  in  some  cases,  viz.,  that  unless  th« 
plaintiff  recovers  a  certain  sum  which  he  has  already  refused,  he  must 
costs.    In  the  present  case  there  is  no  occasion  to  grant  a  rule. 

Rule  refused. 


HILARY  TERM,  1838.  1? 


Lewis  v.  Alcock.  ^^^^^;^ 

rjASE.     The  declaration  stated  the  recovery  of  a  judgment  against  one  In  an  action 

GompertZy   that   thereupon  a   testatum  fieri  facias   issued  and  was  ^Jifffor^not 
delivered  to  the  defendant,  who  was  then  sheriff  of  Surrey  to  execute ;  it  l«ying  under 
Iheo  alleged,  that  although  there  were  then  and  afterwards,  and  before  the  pj(e*a  not  guilty, 
return  of  the  said  writ,  divers  goods  and  chattels  of  the  said  Gompertz  within  •^™»t«the 
the  bailiwick  of  the  defendant,  as  such  sheriff,  whereof  the  defendant  could  the  writ,  the 
uid  might,  and  ought  to  have  levied  the  monies  indorsed  on  the  writ,  whereof  to  the7heriff 
the  defendant  had  notice,  and  although  a  reasonable  time  for  the  defendant  to  that  there  were 
hftve  made  the  levies,  and  before  he  made  the  return  to  the  writ  had  elapsed ;  bailiwick  and 
jet  the  defendant  not  regarding  his  duty  as  such  sheriff,  did  not  nor  would  **»*J  ^^®i?^ 
witliin  such  reasonable  time  levy  the  said  monies  or  any  part  thereof,  but  notice  of 
therein  wholly  failed  and  made  default,  and  afterwards,  to  wit,  on  &c.,  falsely  ^^'.  '^^^  °°!| 
returned  upon  the  said  writ,  that  Gompertz  had  not  any  goods  or  chattels  in  able  under  that 
his  bailiwick,  whereof  he  might  cause  to  be  levied  the  damages  aforesaid.  5id*levy*wUh-" 
The  defendant  pleaded  not  guilty.  ip  a  reasonable 

At  the  trial  before  Littledale,  J.,  at  the  last  assizes  for  the  county  of  he"did*noi 
Surrey,  evidence  was  tendered  on  the  part  of  the  defendant,  to  show  that  J"*^®  u^^Ia' 
Gompertz  had  not  any  goods  within  the  defendant's  bailiwick.    This  evidence 
was  objected  to  by  the  plaintiff,  on  the  ground  that  it  was  not  admissible 
under  the  plea  of  not  guilty.     The  learned  judge  received  the  evidence,  and 
a  verdict  was  found  for  the  defendant. 

Channell,  having  obtained  a  rule  to  enter  a  verdict  for  the  plaintiff,  or  for  a 
new  trial. 

Thenger,  Dowlingt  and  Turner,  shewed  cause,  and  endeavoured  to  dis- 
tinguish the  present  case  from  Wright  v.  Lainson  (a).  Here  the  fact  of 
there  being  goods  in  the  defendant's  bailiwick,  was  not  here  matter  of  induce- 
ment or  a  fact,  separately  and  independently  alleged  in  it,  but  it  is  involved 
in  the  breach  of  duty,  and  therefore  in  issue  under  the  plea  of  not  guilty. 
lo  actioDS  for  an  escape,  the  plea  of  not  guilty  operates  as  a  denial  of  the 
neglect  or  default  of  the  sheriflf  or  his  officers,  but  not  of  the  debt,  judgment, 
or  preliminary  proceedings.  There  would  be  no  breach  of  duty,  unless 
Gifmpertz  had  goods  in  the  defendant's  bailiwick. 

Pabke,  B. — The  inducement  points  the  duty  of  the  sheriff  to  the  par- 
ticular thing  upon  which  the  complaint  arises.  In  WrigM  v.  Lainson,  the 
duty  was  alleged  to  be,  to  pay  over  the  money  levied,  and  the  breach  was» 
that  he  did  not  so  pay  it  over.  Here  the  duty  pointed  out  by  the  induce- 
ment is  to  levy  within  a  reasonable  time,  and  the  breach  is,  that  he  did  not  so 
lerj.  There  is  then  a  further  allegation,  that  he  returned  nulla  bona,  which 
n  a  wrm^fiil  act,  if  the  fact  be  true,  as  stated  in  the  inducement,  that  there 
vtte  goods  of  Gompertz  s  within  his  bailwick.  But  that  fact  must  be  taken 
toLetroe,  inasmuch  as  it  is  not  denied.  The  plea  by  not  denying,  admits 
the  fodgin^it,  the  writ,  the  delivery  of  it  to  the  defendant  as  sheriff,  that 


VOL  I 
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there  were  goods  in  his  bail  wick,  and  that  the  defendant  had  notice  of  it.  The 
only  propositions  available  to  the  defendant  under  his  plea ;  are^  ilrst,  that  he 
did  levy  within  a  reasonable  time,  and  secondly,  that  he  did  not  make  the 
return  alleged.  As  to  the  illustration  of  the  rule  given  in  an  action  for  an 
escape,  we  had  to  consider  it  in  the  case  of  Wright  v.  Lainson,  and  there  is 
no  doubt  that  the  operation  of  the  plea  in  this  instance  is  incompletely  stated. 
It  operates  as  an  admission,  not  only  of  the  preliminary  proceedings,  but  of 
all  the  facts  stated  in  the  inducement.  The  rule  must  be  absolute  for  a  new 
trial,  the  defendant  to  be  at  liberty  to  amend  his  plea. 

Alderson,  B. — ^The  plea  of  not  guilty,  puts  that  fact  in  issue  which  \» 
wrongful,  if  the  facts  stated  in  the  mducement  be  true.  Now  the  inducement 
states  as  a  fact,  that  there  were  goods  of  Gompertz  in  defendant's  bailiwick, 
and  that  fact  not  being  denied  by  the  plea,  is  admitted  to  l>e  true.  Then  it 
is  alleged  that  the  defendant  returned  nulla  bona,  that  action,  therefore,  be- 
comes a  wrongful  act,  by  force  of  what  is  admitted  in  the  inducement,  and  it 
is  the  wrongful  act  put  in  issue  by  the  plea  of  not  guilty.  The  word,  falsely, 
denotes  a  conclusion  of  law,  if  the  facts  stated  in  the  inducement  be  true, 
but  it  is  not  a  separate  and  traversable  allegation.  As  for  the  breach  of  duty 
in  not  levying,  the  defendant  seeks  to  excuse  himself,  and  improperly  obtains 
a  verdict  by  proof  of  a  fact,  the  contrary  of  which  is  admitted  by  him  on  the 
record. 

Rule  absolute  for  a  new  trial,  the  defendant 
to  be  at  liberty  to  amend  his  plea. 


Where  on  re* 
ference  of  wa. 
attorDe3r'8  bill 
to  taxation,  the 
partiet  agree  to 
waive  the  de- 
livery of  a 
si^nM  bill 
prtm^yfaae, 
thejr  waive  the 
operation  of 
the  S  Geo.  3, 
e.23. 


Gerrard  V.  Arnold. 

¥N  this  case  the  usual  order  was  made  for  the  taxation  of  an  attorney's  bill ; 
more  than  one-sixth  having  been  taken  off  on  taxation,  the  attorney  was 
ordered  to  pay  the  costs. 

Erie  moved  for  a  rule  to  shew  cause  why  the  order  that  the  attorney 
should  pay  the  costs  should  not  be  discharged,  on  the  ground  that  no  signed 
bill  had  been  delivered.  The  Court  had  no  power  to  order  an  attorney's  bill 
to  be  taxed,  independent  of  2  Geo.  2,  c.  23,  Doe,  d.  Palmer  v.  Roe  (a),  and 
the  mere  act  of  taxation  is  no  consent  by  the  party  to  waive  it,  Howard  v. 
Groom  (6).  An  unsigned  bill  referred  to  the  master,  is  a  mere  reference 
to  him. 

Peteredorff  shewed  cause  upon  an  affidavit,  that  it  was  agreed  that  a 
signed  bill  should  be  dispensed  with. 

Parkb,  B. — The  question  is,  whether  by  waiving  the  delivery  of  a  signed 
bill,  you  do  not  waive  the  operation  of  the  Statute  so  far  as  it  gives  an  autho- 
rity to  order  the  attorney  to  pay  the  costs.  Your  affidavit  ought  to  shew 
that  it  was  the  intention  that  all  the  provisions  of  the  Statute  should  be 
adopted,  if  they  intended  to  waive  the  Statute  prima  fade^  they  waived  all 

its  consequences. 

Per  Curiam.    The  rule  must  be  absolute. 


(a)  4  Dowl.  P.  C.  95u 


(6)4Dow1.  PC.  21. 
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Farwio  v.  Cockerton.  ^^^*f3^' 

J9    F.  RICHARDS  moved  to  rescind  an  order  of  Parke,  B.,  for  amend-  A  rariuica  be- 
ing the  record  in  this  case,  and  to  set  aside  the  yerdict  and  subsequent  ^^tbe  wriro^ 
prooeadings.     It  was  a  writ  of  trial  before  the  Secondary  in  London^  and  trial  may  be 
upon  the  cause  being  called  on,  and  before  the  jury  were  sworn,  the  defendant  any  time. 
otjected  that  there  was  a  variance  between  the  issue  and  the  record,  inas- 
much as  the  latter  omitted  the  date  of  the  writ  of  summons.    The  plaintiff 
insisted  upon  proceeding  with  the  trial,  and  obtained  a  verdict,  the  defendant 
eonductiiig  his  case  under  protest.    On  an  application  being  subsequently 
made  to  fiarket  B.,  he  ordered  that  the  record  should  be  amended  by  insert- 
ing the  date  of  the  writ  of  summons. — [Parki,  B. — I  made  the  order  for  the 
smendment  on  the  authority  of  Coop  ▼.  Painter,  in  the   New  Term  Re- 
ports (a).] — An  incorrect  statement  of  the  date  of  the  writ  of  summons  in  the 
writ  of  trial,  has  been  held  a  sufficient  ground  for  setting  aside  the  verdict, 
Wliffki  T.  Perren  (6).    So  an  omission  to  transcribe  into  the  issue  the  dates 
of  the  pleadings,  was  held  to  constitute  a  variance,  of  which  the  defendant  was 
entitled  to  avail  himself  afler  trial,  and  after  the  roll  was  made  up,  although 
tke  date  appeared  upon  the  roll|  Worthimgton  v.  Wigley  (c). 

Pajikb,  B. — The  only  question  is,  whether  there  is  not  a  power  to  amend 
uider  the  proviso  in  the  rule.  It  states  ''  that  issues,  judgments,  and  other 
piooeedings  in  actions,  commenced  by  process,  imder  2  Will  4,  c.  39,  shall  be 
in  the  several  forms  in  the  schedule  hereunto  annexed,  or  to  the  like  effect, 
muiaiig  muiamdu  :  provided,  that  in  case  of  non-comf^nce,  the  Court  or  a 
jud^  may  give  leave  to  amefMl."  Under  this  proviso,  it  ajppeared  to  roe  that 
I  might  order  an  amendment  at  any  time. 

Rule  refused  (d). 


(a)  1  W.  W.  &  D.  228.  (d)  See  BlUset  v.  Perrant,  C.  P., 

(6)  5  Dowl.  P.  C.  463.  H.  T.,  1838. 

(e)  5  Dowl.  P.  C.  209. 


Edmunds  v.  Kbats. 

nARSTOW cppowd  the  justification  of  bail.    The  objection  was,  that  the  Bail  must 

bail  had  sworn  that  they  were  worth  property  to  the  amount  of  100/.  a^eTorth  the*^ 

"  over  and  above  all  their  just  debts,^'  instead  of  "  over  and  above  what  will  necessary 

pe^  an  their  just  debts,''  ^  required  by  1  Reg,  Gen,,  H.  T..  2  W.  4,  s.  JS'S^oJi  X 

19  (a\    He  referred  to  MiUer'i  Bail  (b\  «^.p?y  -H 

^  their  lust 

debts.^ 

Tkmma€,  in  support  of  the  bail,  relied  on  the  prevbus  rule  of  H,  T.,  I  W, 
4,  and  cited  Hmee  Bail  (e). 

Parks,  B.-— The  terms  of  tho  latter  rule  must  be  complied  with,  and  con* 
sequcntlj  the  affidavit  is  insufficient. 


t 


m)  1  Dttwl.  P.  C.  W5.  (e)  4  Dowl.  P.  C.  272 

ft)  5  Dowl.  P.  C  eQ2. 

c  A 
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M'KiNTosH  V.  Trotter. 


Trover  will  not 
lie  for  fixtures. 


nnROVER  for  certain  goods,  chattels,  and  effects.  Plea,  first,  net  guilty  ; 
iecondly,  a  justification  under  a  y£a^  of  bankruptcy  against  the  plaintiff 

At  the  trial  before  Coltman,  J.,  at  the  last  Assizes  for  Liverpool,  it  appeared 
that  the  plaintiff  was  tenant  of  the  premises,  on  which  the  property  had  been 
seized.  The  sale  consisted  of  two  lots,  the  first  comprising  goods  and  chattels, 
and  the  second,  fixtures,  good  will,  licence,  &c.  The  plaintiff  abandoned  his 
claim  for  the  good  will  and  licence,  but  claimed  to  recover  55/.  for  the  fixtures. 
The  petitioning  creditor's  debt  not  being  proved,  a  verdict  was  found  for  the 
plaintiff  for  79/.  8«.  Sd.,  the  value  of  the  goods,  chattels,  and  fixtures. 

A  rule  having  been  obtained  by  Cowling  to  reduce  the  verdict  to  24/.  8«.  Sd., 
the  value  of  the  goods  and  chattels,  on  the  ground,  that  the  fixtures  could 
not  be  recovered  in  this  action. 

Cresswell,  Wightman,  and  Addison  shewed  cause. — The  plaintiff  having 
power  to  remove  the  fixtures  at  the  time  they  were  seized,  may  maintain 
either  trespass  or  trover  for  them.  In  Pitt  v.  Shew  (a),  the  plaintiff  recovered 
the  value  of  fixtures,  in  trespass  for  taking  "goods,  chattels,  and  effects.'' 
In  that  case  trover  might  have  been  maintained,  for  the  wrongful  detention 
and  conversion.  Fixtures  cannot  be  recovered  under  a  count  for  goods  sold, 
Lee  V.  Risdon  (6),  Nutt  v.  Butler  (c).  It  must  be  admitted,  that  a  tenant 
cannot  maintain  trover  for  fixtures  left  by  him  after  the  expiration  of  his  term ; 
but  the  case  is  different  when  he  is  in  possession.  In  Colegrave  v.  Dio9  Santos 
(d),  Abbott,  C.  J.,  thought  the  plaintiff  might  recover  in  trover  for  fixtures. — 
\^Parke,  B. — That  was  merely  the  first  impression  at  Nisi  Prius.  It  after- 
wards became  unnecessary  to  decide  that  point  in  banco.^ — In  Lawton  v 
Salmon,  reported  in  a  note  to  Fitzherbert  v.  Shaw  (e),  it  was  never  objected 
that  trover  would  not  lie  for  fixtures.  If  these  fixtures  were  removable  by 
the  plaintiff,  they  must  be  considered  as  personal  chattels,  Davis  v.  Jones  (/). 
In  a  case  cited  in  Lawton  v.  Lawton  {g),  Comyns,  C.  B.,  thought  trover  would 
lie  to  recover  the  value  of  a  cider-mill  affixed  to  the  freehold. — [Parke,  B. — 
The  question  as  to  whether  trover  could  be  maintained,  does  not  appear  to 
have  been  raised.] — After  treating  this  property  as  the  goods  and  chattels  of 
the  bankrupt,  it  is  not  competent  for  the  defendant  to  turn  round  and  say, 
they  are  fixtures. 


Parke,  B. — I  am  of  opinion  the  rule  must  be  absolute.  This  question 
was  much  considered  by  my  brother  Alderson  and  myself  in  Minshall  v. 
Lloyd  (A) ;  it  was  there  contended  by  Mr.  Cresswell,  that  fixtures  were  not 
goods  and  chattels  at  all,  and  could  not  be  recover  in  an  action  of  trover.  I 
see  no  reason  to  doubt  that  the  G)urt  came  to  a  correct  decision  in  that  case. 
The  G)urt  then  decided,  that  the  principle  of  law  is  quicquid  solo  plantatut 


a)  4  n.  &  A.  206. 

(b)  2  Marsh,  495. 

(c)  5  Esp.  176. 

(d)  2  B.  &  C.  76. 


(e)  1  H.  B.258. 
(/)  2B.  &  A.  165. 
(g)  3  Atk.  13. 
(A)  2  M.  &  W.  4j0. 
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$olo  eedit.     The  right  of  the  tenant  is  to  remove  while  he  is  ia     ossessioo,      Exdequ^r. 
and  80  convert  the  fixtures  into  personal  chattels  MmP'"^ 

r. 

BoLLAND  and  Gurnby,  B.'s.  concurred.  rotter. 

Rule  absolute  to  reduce  damages. 


Parker,  Executrix  v.  Serle. 

rpHIS  was  an  action  to  recover  the  amount  of  an  attorney's  biU,  the  defend-  In  an  action  on 

ant  pleaded,  first,  non  iusumpsit ;  secondly,  that  the  work  was  done  by  ^ii*^^^[iIY'* 

•n  unqualified  person,  in  the  name  of  the  attorney;  thirdly,  payment;  and  plea  of  setoff,, 

lastly,  set  ofiT.     The  cause  came  on  for  trial  before  Lord  Denman,  and  was  ingpanlj 

partially  heard,  when  counsel  consented  to  a  verdict  for  the  plaintiff  upon  the  ^®J?"**I\^ 

two  first  issues,  the  bill  to  be  referred  for  taxation,  and  the  Master  to  enter  Master,  who 

into  the  whole  account.     The  Master  allowed  the  plaintiff's  claim,  amounting  JJi"  \h*^JJ^i 

to  122/. ;  and,  also  the  defendant's  set-off  to  the  amount  of  119/.  10«.,  leaving  account.   The 

a  balance  in  favour  of  the  plaintiff  of  2/.  12#.     Upon  this  the  Master  refused  a  balance^due 

to  tax  the  costs  upon  the  higher  scale,  and  a  summons  for  that  purpose  was  *J^J*«R***°*^ 

taken  out  before  Lord  Denman,  who  thought  he  had  no  power  to  interfere.  Heui,  that  thU 

wae  a  sum 
**  recovered  " 

F.  Lee  now  made  a  similar  motion.  The  learned  judge  has  power  to  certify  within  the 

at  any  time,  that  this  was  a  proper  cause  to  be  tried  in  the  superior  Courts,  taxing  officers, 

In  the  *'  directions  to  taxing  officers,  the  words  tried  before  a  judge  in  one  of  »"d  *«**  *^e 

the  superior  Courts,  or  judge  of  Assize,"  do  not  mean  that  the  judge  is  to  not  entitled  to 

bear  the  whole  cause,  but  that  the  cause  is  "  brought  on  for  trial,"  Nokes  v.  Jj^her^wle^* 

Frazer  (a),  Broggrefy,  Hawke  {b),  without  a  cer- 

tificate. 

Parke,  R — There  is  no  doubt  the  Chief  Justice  has  power  to  certify,  and 
without  his  certificate  we  cannot  grant  your  application.  This  Court  decided 
h»t  term,  in  the  case  of  Wallen  v.  Smith  ((^,  that  where  a  case  was  referred 
to  an  arbitrator,  who  awarded  a  sum  less  than  20/. ;  that  was  a  sum  reeo^ 
vered,  within  the  meaning  of  the  directions  to  taxing  officers. 

(a)  3  Dowl.  P.  C.  339.  (c)  6  Dowl.  P.  C.  103. 

(b)  6  Dowl.  P.  C.  67. 


HOLDERNESS  V.  BaRKWITH. 

VRLE  mowed  for  a  rule  nisi  to  rescind  an  order  of  Gurney,  B.,  "  for  the  if  in  a  short 
taxation  of  the  costs  of  the  plaintiff's  attorney,  and  that  in  case  of  less  €»"•«»"  *"<>'• 

V  .     t    m.   •  I  «•    r       1  •     •«.   I       1 1  1  y.   I  ney  Wilfully 

than  one  sixth  bemg  taken  off,  the  plamtiff  should  pay  the  costs  of  the  taxa-  make  a  charge, 
tioo."  The  writ  was  indorsed  for  50/.  debt,  and  3/.  costs,  upon  taxation,  9*.  2rf.  fj^^i^^ch  h?  ii^ 
taken  off,  and  the  Master  allowed  2/1  10«.  lOJ.  not  entitled, 

the  court  will 
not  allow  him 
the  costs  of 
uxation,  though  lefs  than  one  liithbe  taken  oA 


22 


Exdnequer, 
HOLDERNE88 

V. 
BARKWITH. 


TERM  HEPORTS  is  thb  EXCHEQUER. 

Plaii  shewed  cause. — ^It  is  admitted  bj  the  taxation,  that  the  attorney  \n 
entitled  to  2/.  10«.  \0d.,  and  yet  this  mle  is  to  gire  the  plaintiff  the  costs  of 
the  taxation. — [Parke,  B. — If  one  sixth  is  taken  off.  the  attorney  is  to  pay 
the  costs,  but  not  vice  versa.'] — Costs  are  of  a  fluctuating  nature,  and  an  at- 
torney cannot  calculate  exactly  to  how  much  he  is  entitled. — [Parke,  B. — In 
short  cases  of  this  kind,  an  attorney  ought  not  to  put  down  one  shilling  more 
than  he  is  entitled  to.] — He  must  indorse  upon  the  writ  the  probable  amount 
of  costs,  and  it  is  difficult  for  him  to  tell  what  the  Master  will  allow. — [Parke, 
B. — ^The  only  costs  that  are  fluctuating,  are  the  costs  of  service.] 


The  Court  then  examined  the  bill,  by  which  it  appeared  the  3«.  6d.  charged 
for  a  letter,  had  been  struck  out,  because  it  was  not  written,  and  there  was 
another  item  of  2s,,  to  which  the  attorney  had  no  claim  whatever. 

GuRNBY,  B. — If  these  facts  had  been  before  me,  I  should  not  have  made 
the  order. 

Parkb,  B. — If  one  shilling  too  much  were  wilfully  charged,  I  think  the 
attorney  ought  not  to  have  the  costs. 

Alderson,  B. — But  if  the  charge  was  made  through  mistake  or  inadvert- 
ence, it  is  another  matter. 

Parke,  B. — A  different  rule  may  be  applied  where  there  is  a  long  bill 
from  the  case  of  a  short  one,  where  the  attorney  must  know  how  much  he  is 
entitled  to  charge.    The  rule  must  be  absolute. 

Rule  absolute  (a). 


{a)  See  Barker  v.  WUU,  2  C.  &  M.      856 ;  Elwood  v.  Pearee,  8  Biog.  83  \  S. 
415;  MiUs  v.  Revett,  1  Adol.  &  £.      C.  1  M.  &  Scott,  159. 


PuRNBLL  t?.  Young. 


TotnfpMtfor  ^RESPASS  for  breaking  and  entering  a  stable,  and  taking  away  a  horse 
iSt^lw  piafn.  and  assaulting  the  plaintiff.  Pleas,  first ;  not  guilty,  secondly,  that  the 

tiff's  stable,  and  said  Stable  was  not  the  stable  of  the  plaintiff;  thirdly,  as  to  the  breaking  and 
defenSant^"*'  entering  the  stable,  leave  and  licence ;  fourthly,  as  to  taking  the  horse,  that 
pleaded  not  j^  ^j^  ^q^  tjig  plaintiff's  horse;  fifthly,  as  to  the  assault,  son  assault  in- 
stable was  not     mesne. 

I!^?Ml"e*wd  The  cause  was  tried  before  Patt9sm,  J.,  at  the  Monmouth  Summer 
licence.  Aver-  Assizes,  1836,  when  a  verdict  was  found  for  the  plaintiff,  with  one  farthing 
Vm  ^uni  for    damages,  on  the  four  first  issues,  and  for  the  defendant  on  the  last.     The 

learned  Judge  certified  to  deprive  the  plain  tiff  of  costs  under  the  43  EHm.c.  6. 
.  A  rule  nisi  having  been  obtained,  by  R,  V,  Richards,  for  the  Master  to 

tax  the  plaintiff  his  costs,  notwithstanding  the  Judge's  certificate. 


the  plaintiff 

^th  one  fa»> 

tUtBff  damages, 

the  Judge  cei^ 

tified  under 

the  43  Elis.  c. 

6  '.-^Hetd^  that 

theplaintiffwas 

entitled  to  MX 

costs,  notwith- 

ttanding  the  Judge's  certificate. 


Afou/tf  showed  cause. — The  question  turns  upon  the  construction  of  the 
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4S  Ehz.  c  6,  s.  2,  and  the  22  &  23  Car.  %  c.  »,  s.  136  (a).  So  far  back  as 
the  case  of  Clepg  v.  Molyneux  (^),  there  appears  to  have  been  a  difficulty  in 
the  construction  of  the  latter  act,  and  Lord  Munsfield,  in  delivering  judgment, 
BajSy  '*  there  is  a  puzzle  and  perplexity  in  the  cases  on  this  part  of  the 
statute,  and  a  jumble  in  the  reports.^*— [ParA^,  B. — Here  the  plea  of  leave 
tnd  licence  takes  the  case  out  of  the  Statute  of  Charles  ;  there  are  numerous 
cMes  to  that  effect,  and  we  feel  bound  by  them ;  so  long  as  I  have  been  in 
the  profession,  that  point  has  been  considered  as  settled.] — Those  cases  pro- 
ceeded upon  the  ground,  that  where  an  interest  in  land  could  not  by  any 
possibility  come  in  question,  the  Statute  was  inapplicable,  but  the  early  de- 
dsioBS  which  put  that  construction  upon  the  Statute,  took  place  before  the 
\Arm^  c.  16,  which  allows  several  matters  to  be  pleaded,  and  therefore,  at 
that  time,  under  the  plea  of  leave  and  licence,  the  freehold  could  not  come  in 
question,  as  no  other  matters  could  have  been  pleaded.  The  4  Ann^  c.  16, 
by  allowing  several  matters  to  be  pleaded,  has  altogether  altered  the  law. 
Su|^x>se  the  case  of  a  double  plea,  that  defendant  was  not  guilty,  and  that 
plaintiff  was  not  possessed  of  the  stable,  and  that  such  plea  was  not  de- 
murred to,  it  would  be  the  same  in  effect  as  the  two  pleas  of  not  guilty,  and 
not  possessed.  Formerly,  not  guilty  and  a  justification,  were  not  allowed  to 
be  pleaded  together,  Bamett  v.  Greaves  (c).  One  of  the  earliest  decisions  on 
the  statute  of  Charles  is  the  case  of  Asser  v.  Finch  {d),  which  was  trespass 
for  entering  a  close,  the  defendant  justified  for  a  way  there,  and  the  plaintiff 
leplied  extra  vtom  and  issue  thereupon,  and  the  plaintiff  obtained  a  verdict,  and 
whether  the  plaintiff  should  have  full  costs,  or  no  more  costs  than  damages 
was  the  question,  for  it  veas  said,  no  title  came  in  question  upon  the  trial, 
for  the  way  is  admitted,  and  the  issue  is  now,  only  whether  he  was  guilty 
extra  viam.  Sed  per  curiam^  the  plaintiff  shall  have  full  costs,  for  first, 
there  was  a  title  to  the  way  in  question  upon  record,  and  so  the  case  is  out 
of  the  intent  of  the  Statute ;  secondly  upon  this  issue  extra  viam,  a  title  to 
the  way  is  in  question  of  what  extent  the  way  is. — [Parker  B. — Is  there  not  a 
case  as  to  the  construction  of  the  Statute  of  Charles^  since  the  4  Ann  ?] 
From  the  judgment  of  Coleridge  J.,  in  Smith  v.  Edwards  («),  it  must  be 
assumed,  that  the  plea  of  not  guilty,  is  now  a  special  plea.     In  an  action  of 


PURNELL 

V. 
YOUNO. 


(a)  The  Statute  of  Etiz,  enacts, 
*^tliat  if  upon  any  action  personal,  to 
be  brought  in  any  of  her  Maje8ty*8 
Conrtt  at  fFestminsier,  not  being  for 
•Kg  title  or  interest  of  lands,  nor  con« 
ceming  the  freehold  or  inheritance  of 
aoj  lauds,  nor  for  any  battery,  it  shall 
appear  to  the  judges  of  the  same  Court, 
and  so  signified  or  set  down  by  the 
justices,  before  whom  the  same  shall  be 
tried,  that  the  debt  or  damages  to  be 
recovered  therein  in  the  same  Court, 
shall  not  amount  to  the  sum  of  forty 
shillioga  or  above,  that  in  every  such 
case,  the  jodees  and  justices  before 
whom  any  such  action  shall  be  pursued, 
Mil  not  award  for  costs  to  the  party 
pbintiff,  anv  greater  or  more  costs  than 
the  sum  or  the  debt  or  damages  so 
Tccovered  shall  amount  untu,  but  less 
at  their  discretion.''     IV  Statute  of 


Charles,  enacts,  <*  that  in  all  actions  of 
trespass,  assault,  and  battery,  and  other 
personal  actions,  wherein  the  judge  at 
the  trial  of  the  cause,  shall  not  find  and 
certify  under  his  hand  at  the  back  of 
the  record,  that  an  assault  and  battery 
was  sufficiently  proved  by  the  plaintiff 
against  the  defendant,  or  that  the  free* 
hold  or  title  of  the  land  mentioned  in 
the  plaintiff's  declaration  was  chiefly  in 
question,  the  plaintiff  in  such  action,  in 
case  the  jury  shall  find  the  damages  to 
be  under  the  value  of  forty  shillings^ 
shall  not  recover  or  obtain  more  costs 
of  suit  than  the  damages  so  found  shall 
amount  unto.'' 

(b)  2  Doug  779. 

(c)  Barnes,  339. 

(d)  2  Levintz,  234. 
(er)  4  Dowl.  P.  C.  621. 


m 


TERM  REPORTS  in  the  EXCHEQUER. 


PURNKLL 
V. 

Young. 


Exdieffwr,      assumpsit  or  debt,  where  the  subject  matter  of  the  action  is  an  interest  in 
land,  if  that  appeared  upon  the  record,  the  Judge  would  not  certify,  but  if  it 
did  not  appear,  he  must  certify  to  deprive  the  plaintiff  of  costs.  The  Statute  of 
Eliz.  looks  to  the  subject  matter  of  the  action,  and  not  the  form  ofit.  In  Wright 
V.  Nuttall  (/).     Lord  Tenterden  says,  "the  Statute  in  question,  (43  Eliz, 
c.  6),  ought  to  receive  a  liberal  construction,  so  as  to  prevent  the  bringing  of  ac- 
tions in  the  superior  Courts  for  small  sums  ;  where  less  that  40«.  is  recovered 
the  plaintiff  cannot  possibly  derive  any  benefit  from  a  suit  in  a  superior  Court, 
and   such  actions  can  only  be   brought  for  the  benefit  of  the  professional 
persons  employed  to  conduct  them."     Where  in  an  action  of  trespass,  quare 
clausum  fregity  an  issue  was  raised  on  a  plea  of  licence,  and  a  verdict  found 
for  the  plaintiff  with  \d.  damages,  it  was  held  that  the  Judge  might  certify 
under  the  43  Eliz,,  Howard  v.  Cheshyre  (g).    In  an  action  on  the  case  for  in- 
jury done  to  the  plaintiff's   right  of  common,  by  digging  turfs,  there  the 
judge  may  certify  under  the  43  Eliz.  c.  6,  for  the  interest  or  title  of  the 
land  does  not  necessarily  come  in  question,  Edmonson  v.  Edmonson  (h). — 
[Parke,  B. — The  difficulty  under  the  S^atu(e  of  Eliz.  is,  that  upon  this  ht^ue, 
the  title  must  necessarily  come  in  question,  it  appears  from  the  case  of  Peddell 
\.  Kiddle  (t ),  that  where  there  was  a  special  plea  of  justification  the  plaintiff 
was  entitled  to  full  costs,  though  the  damages  were  under  40#.] — ^^iffen  v. 
Kinkard  (j),  shews  that  the  issue  may  be  taken  distributively ;  there  the 
judge  certified  with  respect  to  the  imprisonment  under  the  43  Eliz.  and  re- 
fused to  certify  under  the  22  and  23  Car.  2,  to  give  the  plaintiff  full  costs 
for  the  assault  and  battery :   so  where  in  an  action  for  assault  and  battery 
there  was  a  separate  count  for  false  imprisonment,  and  the  judge  certified 
under  the  43  Eliz.,  the  Court  refused  to  tax  the  plaintiff's  costs,  Briggs  v. 
Bowgin  (k).      The  rule  is,  that  wherever  the  freehold  necessarily  comes  in 
question,  there  the  judge  cannot  certify,  Litilewood  v.  Wilkinson  (J).    VVrighl 
V.  Piggin  (m)  will  perhaps  be  cited  on  the  other  side ;  that  was  an  action  of 
trespass  quare  clausum /regit  with  a  count  de  bonis  asportatis,  the  defendant 
pleaded  the  general  issue,  and  accord,  and  satisfaction.     The  question  at  the 
trial  was  whether  a  term  of  years  had  expired,  and  the  jury  having  found  a 
verdict  for  less  than  40«.,  it  was  held  the  plaintiff  was  entitled  to  full  costs. 
Other  authorities  are  collected  in  I  Sound.  300,  n.  f.    In  Durmage  v.  Kern- 
ble  (n),  which  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house,  the  defendant  pleaded  not  guilty,  and  an  entry  to 
make  a  distress  for  rent  arrear,  a  verdict  was  found  for  the  plaintiff,  with 
one  farthing  damages,  and  for  the  defendant  on  the  second,  and  it  was  held, 
that  the  plaintiff  was  not  entitled  to  costs  without  a  certificate.     In  that  case 
the  freehold  might  have  come  in  question.     The  plea  of  licence  brings  the 
case  within  the  Statute  of  Eliz. 

R.  V,  Richards,  contrd. — The  question  is,  whether  the  Court  can  distribute 
the  pleading  between  the  two  Statutes.  If  the  plea  of  licence  alone  had  been 
pleaded,  that  would  have  taken  the  case  out  of  the  operation  of  the  Statute 


i 


f)  10  B.  &  C.  499. 

f'  )  1  Ld.  Kenyon,  245. 
)  8  East,  294 
(i)  7  T.  R.  659. 
0)2N.Rep.471. 


{k)  2  Bing.  333. 
(/)  9  Price,  314. 
(m)  y.  &  T.  544. 
(«)  3  Bing.  N.  C.  538. 
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of  ChaHes,  "  A  plea  that  the  plaintiiT  was  not  possessed/^  must  have  the 
same  effect  as  a  plea  of  liberum  tenemenium.  This  question  was  considered 
in  Uttlewoad  v.  Wilkinson  (o),  which  was  an  action  for  digging  a  ditch,  and 
cutting  down  a  tree  with  a  count  on  an  asportavii.  The  defendant  pleaded 
not  guilty,  and  liberum  tenementum.  The  question  at  the  trial  was,  whether 
the  tree  which  had  been  cut  down,  grew  upon  the  plain tifiTs  or  defendant's 
ground.  The  plaintiff  having  obtained  a  verdict  for  less  than  40s.,  it  was 
held  that  he  was  entitled  to  full  costs,  for  although  the  title  to  the  freehold 
did  not  in  act  come  in  question,  it  might  on  the  record  so  framed.  In  Wi^tn 
f.  stinkard  (p),  there  does  not  appear  to  have  been  a  distribution  of  the 
pleas  between  the  two  Statutes,  for  it  would  seem  the  general  issue  alone  was 
pleaded ;  Smith  v.  Edwards  (q),  is  no  authority,  that  the  pleas  may  be  taken 
distribatively. 

Cur.  adv.  vuU, 


PURNELL 

YonMG. 


Parke,  B. — ^Now  delivered  the  judgment  of  the  Court.  This  was  a  motion 
to  tax  the  plaintiff's  costs,  notwithstanding  the  judge's  certificate  under  the 
43  EUz.  c.  6.  We  have  taken  time  to  consider  the  case,  and  are  of  opinion, 
that  the  rule  ought  to  be  made  absolute.  It  was  an  action  for  breaking  and 
eoteriDg  a  stable,  and  taking  away  a  horse  and  assaulting  the  plaintiff.  There 
were  several  pleas,  viz. :  not  guilty,  that  the  stable  was  not  the  stable  of  the 
phmtifl^  and  leave,  and  licence,  as  to  the  breaking  and  entering; /our^A/y, 
as  to  taking  the  horse,  that  it  was  not  the  plaintiff's ;  fifthly,  to  the  assault, 
MR  assault  demesne.  The  issues,  on  the  four  first  pleas,  were  found  for 
the  plaintiff,  and  that  on  the  last  for  the  defendant,  and  the  learned  judge 
certified  to  deprive  the  plaintiff  of  costs.  We  are  of  opinion,  that  if  there 
had  been  nothing  but  the  general  issue  and  licence  pleaded,  and  the  case 
bad  occurred  before  the  new  rules,  the  learned  judge  might  have  so  certified, 
unless  it  appeared  in  evidence  upon  the  general  issue  on  the  trial,  that  the 
title  had  come  in  question,  which  might  have  been  the  case  on  that  plea,  (in- 
dependently of  any  statutory  provision,)  because  it  was  a  denial  that  the  de- 
fendant had  trespassed  on  the  plaintiff '*s  close,  and  put  in  issue  the  lact 
that  it  was  his  close,  was  well  as  the  fact,  that  the  defendant  had  entered  it. 
Of  that  title,  possession  would  be  prima  facie  evidence  against  all,  and  it 
would  constitute  a  good  title  against  a  wrong  doer,  who,  though  the  plaintiff 
had  the  actual  possession,  might  have  shewn  that  he  (the  defendant)  was 
hwfully  entitled.  The  plea  of  not  guilty,  however,  did  not  necessarily 
ruse  a  question  of  title,  for  the  defendant  might  not  really  have  contested  it, 
and  had  no  other  mode  of  disputing  the  fact  of  the  trespass  than  by  plead- 
ing not  guilty.  The  real  nature  of  the  question  on  the  trial  would,  therefore, 
govern  the  certificate  as  it  did  in  Wright  v.  Piggin,  where  the  point  in  dis- 
pute was,  whether  a  term  had  ended  or  not.  But  the  plea  denying  the  close 
'  Is  he  the  plauUiff^s  since  the  new  rules,  is  a  denial  of  the  plaintiff's  title  to 
ttr  dose,  to  the  same  extent  that  he  would  have  been  obliged  to  prove  it  un- 
der the  general  issue,  that  as  it  is  a  denial  of  the  possession,  if  defendant  is 
t  wnmg  doer,  if  otherwise,  of  a  right  to  the  possession,  but  in  either  sup- 


%. 


•)  9  Price,  314. 
)2KRep.47h 


{q)  4  Dowl.  p.  C.  621. 
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position  it  is  necessarily  a  denial  of  title,  for  even  in  the  former  case,  posses- 
sion is  title  against  a  wrong  doer,  and  therefore  the  plea  raises  a  question  of 
title  in  the  action,  and  prevents  the  judge  from  certifying.  It  was  contended 
upon  the  part  of  the  defendant,  that  the  22  &  23  Car.  2.  s.  136  applies, 
and  that  the  plaintiff  is  not  entitled  to  more  costs  than  damages,  without  a 
judge's  certificate,  for  on  these  pleadings,  the  freehold  or  title  might  have 
come  in  issue,  either  on  the  plea  of  not  guilty,  (as  it  might  by  II  6rsp.  2, 
c  19,  8.  21,)  on  the  plea  that  the  stable  was  not  the  plaintiff's  and  it  was 
said,  he  ought  not  to  have  full  costs,  unless  the  pleadmgs  on  the  wkoh 
record  precluded  the  possibility  of  the  title  coming  in  question,  and  that  mosi 
of  the  cases  in  which  it  had  been  h^  that  a  special  plea  of  licence  which 
shews  that  the  title  could  not  come  in  question,  have  arisen  before  4  Jnn,  c« 
15,  and  therefore  do  not  apply  to  cases  in  which  several  pleas  are  pleaded 
and  if  the  matter  were  res  integra,  it  would  seem  not  unreasonable  so  to  hdd, 
but  the  weight  of  authorities  is  very  great,  in  many  cases  since  the  Statute  of 
Ann^  wherever  there  is  a  special  plea  (which  excludes  all  questkns  of 
title)  found  against  the  defendant,  the  plaintiff  is  entitled  to  full  costs,  that 
it  is  impossible  now  to  decide  otherwise,  in  FedileU  v.  Kiddie^  the  ques* 
lion  was  considered  as  finally  concluded,  and  Lord  Kenton,  said  it  would  be 
dangerous  to  allow  any  innovations  to  be  made  on  a  point  so  thoroogfaly 
settled.  We  think  the  rule  ought  to  be  absolute.  In  future,  defendants 
will  be  cautious  in  frivolous  actions,  how  they  put  in  issue  the  plaintiff's 
title. 

Rule  al)solute. 


Bridob  V.  Grand  Junction  Railway  Company. 


In  an  action 
for  negligent 
management 
of  a  train  of 
railway  car- 
riages, the 
defendant 

S leaded  that 
ie  action  arose 
M  well  from 
the  negligence 
of  the  persons 
who  had  the 
management  of 
the  train  in 
which  the  plain- 
tiff was,  as 
from  the  negli- 

Sence  of  the 
efendant :-~ 
Beld,  that  the 
plea  was  bad 
in  substance 
as  well  as  form. 


^HE  declaration  stated  that  before,  and  at  the  time  of  the  committing  of 
the  grievance,  &c.,  to  wit,  &c.,  the  plaintiff  was  a  passenger  in,  and 
by  a  certain  carriage,  forming  part  of  a  certain  train  of  railway  carriages, 
then  being  on  a  journey,  on  and  by  a  certain  railway,  to  wit,  a  railway  com- 
monly called  the  Liverpool  and  Manchester  railway,  and  the  said  company 
was  also  possessed  of  a  certain  other  train  of  railway  carriages,  then  also 
journeying  on,  and  by  the  said  railway  under  the  care  and  management  of 
certain  servants  of  the  said  company,  nevertheless,  the  said  company,  by 
their  said  servants,  carelessly,  negligently,  and  improperly  behaved,  and  con- 
ducted themselves  in  or  about  the  management,  con troul,  and  direction  of  the 
said  train,  of  the  said  company,  that  the  same,  by  and  through  the  default,  care- 
lessness, negligence,  unskilfulness,  and  improper  conduct  of  the  said  servants 
of  the  said  company  then  to  wit,  on  the  day  and  year  aforesaid,  with  great  force 
and  violence  ran  upon,  and  against  the  said  train  of  carriages,  in  one  whereof 
the  plaintiff  then  was  being  carried  as  aforesaid,  and  struck  against  the  same, 
by  means  whereof  the  said  last-mentioned  train  was  then  very  much  injured,  &c. 
The  defendants  pleaded,  secondly,  that  before,  and  at  the  time  of  committing 
the  said  grievance,  in  the  said  declaration  alleged,  the  said  train  of  carriages, 
in  one  whereof  the  plaintiff  was  a  passenger,  did  not  belong  to  the  defend- 
ants, nor  was  the  same  under  the  care  and  management  of  the  defendants, 
or  of  the  servants  of  the  defendants,  but  under  the  care  and  manag<^ment  of 
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rtber  persons.  And  the  defendants  farther  say,  that  before,  end  at  the  time 
wbeOy  te.  ID  the  declaration  mentioned,  the  said  train  of  railway  carriages 
of  the  said  defendants  were  lawfully  proceeding  on  the  said  railway  and  that 
the  pefsom  who  had  the  management,  controul,  and  direction  of  the  said  train 
of  carnages,  in  one  wlmreof  the  said  plaintiff  was  then  being  carried,  carelessly, 
negligenUj,  and  improperly  behared,  and  conducted  themselves  in  and 
ibout  the  management,  controul,  and  direction  of  the  last  mentioned  train  of 
ctnriagea,  and  that  in  part  by,  and  through  the  default,  carelessness,  or  negli- 
gesee,  mwldlfulness,  or  improper  conduct  of  the  last-mentbned  persons,  as 
weH  as  id  part  by,  and  through  the  default,  carelessness,  and  negligence,  un- 
JJfalnoes,  and  improper  conduct  by  or  on  the  pert  of  the  servants  of  the 
defendaBts  in  and  about  the  management,  controul,  and  direction  of  the  said 
tisin,  and  the  said  defendants,  that  the  said  train  of  carriages,  of  the  said  de- 
fesduts,  ran  upon,  and  against  the  said  train  of  carriages,  in  one  whereof 
the  plaintiff  then  was  being  carried,  and  struck  against  the  same,  and  oc- 
ctsjoped  the  damage,  wounds,  lacerations,  bruises,  and  injuries  in  the  said 
dsdaffrntion  mentioned,  and  this  the  defendants  are  ready  to  verify,  &c. 

Special  dmurrer^  assigning  for  cause,  that  the  same  amount  to  the  plea 
of  aot  guilty,  otherwise  the  general  issue,  and  is  argumentative,  and  that  the 
afkgations  therein,  are  respectively  averments  of  evidence,  and  not  of  facts^ 
•ad  thaly  and  the  same  consists  of  matter  of  law  and  not  of  matters  of  fact,  on 
which  any  apt  or  material  issue  can  be  taken,  and  contains  divers  annecessary 
iod  superflvoos  matters,  and  that  the  same  concludes  with  a  verification,  and 
Boi  to  the  country,  and  is  in  other  respects  bad,  multifarious,  defective,  &c. 

Cowhng,  in  support  of  the  demuirer. 


BatDOB 

r. 
Grand 

JUNCTIOIf 

Railway 

COMPAVY. 


He,  m  support  of  the  plea,  was  called  upon  by  the  Court,  and  con- 
tended that  the  plea  was  good  in  substance  and  in  form.  The  plea  in  sub- 
stance, states  that  the  persons  having  charge  of  the  train  in  which  the  plain- 
tif  was,  were  guilty  of  negligence.  It  is  established  in  the  case  of  collisions 
of  ships,  carnages.  &c.,  that  negligence  or  imprudence  on  the  part  of  the 
pbintiC  is  a  good  answei^.  to  an  actkm.  In  Venrud  v.  Gardner  (a),  it  was 
bddy  that  neither  party  can  recover,  when  both  are  in  the  wrong.  The  same 
principle  will  be  found  in  Muekwell  v.  Wilean  (6),  Luxford  v.  Large  (e), 
Fimderpiank  v.  MOier  (d) 

These  cases  shew  that  the  plea  is  good  in  point  of  substance.  Next  as  to 
the  Ibnn.  Firei,  the  plea  is  good  as  a  confession  and  avoidance ;  it  confesses 
a  prima  facie  negligence,  and  avoids  it  by  shewing  negligence  on  the  part  of 
the  plaintiff.  The  plea  of  not  guilty,  only  puts  in  issue  the  collision,  and 
not  the  negligence.— [Lord  Ahinger,  C.  B. — It  puts  in  issue  the  negligence  ; 
the  wrongful  act  charged  in  the  declaration  is  the  negligence,  and  that  will  be 
denied  under  not  guilty.] — ^The  plea  is  still  supportable  on  another  ground. 
Ahhongh  the  fact  might  have  been  given  in  evidence  on  not  guilty,  still  as 
they  raise  a  question  of  law  for  the  Court,  the  plea  is  not  bad  on  demurrer 
There  is  this  distinction  in  the  books,  viz :  If  the  facts  stated  in  a  plea 
aammt  to  a  denial,  and  raise  no  question  of  law  for  the  Court,  the  plea  is 


(a)  1  C.  &  11  21. 

W5a&p.a75. 


i: 


c)  5  C.  &  P.  421 
fO  M.  &  M.  169. 
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demurrable;  if  they  raise  a  question  of  law,  it  is  not  demurrable.  In 
Birch  V.  Wiison  (0),  which  was  an  action  for  the  disturbance  of  a  right  of 
oonunon,  it  was  pleaded,  that  A.  being  seized  of  such  lands,  with  all  common 
and  emoluments  to  the  premises  belonging,  or  therewith  used,  conveyed  them 
to  the  defendant,  and  that  the  tenants  and  occupiers  of  such  lands,  &c.,  have 
used  to  have  common  therein  virtute  cuj^s,  he  having  right,  did  put  his  cattle 
in  to  take  common  there,  and  that  there  was  sufficient  common  for  the  plaintiff 
and  himself;  and  this  plea  was  held  good,  although  it  amounted  to  the 
general  issue.^Lord  Abinger,  C.  B. — In  the  case  you  have  just  cited,  there 
vras  clearly  a  matter  of  law ;  there  is  none  however  in  the  present  case.] — It 
is  a  matter  of  law,  whether  this  plea  is  an  answer  to  the  action. — [Lord 
Abinffer,  C.  B. — So  it  is  a  matter  of  law,  whether  the  eldest  son  is  heir  of  his 
father.] — In  Chambers  v.  Taylor  (/),  which  was  a  case  in  the  nature  of  a 
conspiracy,  for  falsely  and  maliciously  procuring  the  defendant  to  be  indicted 
at  the  sessions,  the  defendant  pleaded  that  he  was  possessed  of  the  goods  men- 
tioned in  the  indictment,  that  they  were  stolen  from  him  b^  persons  un- 
known, whereupon  he  made  search  for  them  and  found  them  in  the  plaintiff's 
bouse.  So  in  Payne  v.  Rochester  (y),  it  was  held,  that  the  probable  cause 
may  be  specially  pleaded  to  an  action  for  a  malicious  prosecution. — [Lord 
Abinyer. — There  was  matter  of  law  as  to  the  probable  cause.] — In  Newton  v. 
Creswick  (A),  the  plaintiff  declared  that  the  defendant  exhibited  a  petition 
against  him,  before  the  King  in  counsel,  by  reason  whereof,  he  was  com- 
pelled to  appear  at  a  great  expense,  and  that  he  was  afterwards  discharged 
of  the  matter  alleged  against  him,  which  was  the  erecting  of  cottages  in  Riny^ 
wood  Chase,  in  the  county  of  Gloucester  ;  the  defendants  pleaded  that  the 
casQ  was  injured  by  the  erecting  the  said  cottages,  by  the  digging  of  pits,  and 
by  the  making  of  a  warren.  Now  here  the  matter  of  law  is,  whether  the  neg- 
ligence of  the  person  having  charge  of  the  carriage  in  which  the  plaintiff  was, 
is  not  an  answer  to  the  action. — \Parhe^  B. — I  doubt  whether  your  plea  is 
not  bad  in  substance :  if  the  plaintiff  had  negligently  put  his  carriage  in  a 
wrong  place,  and  the  defendants  had  run  against  it,  being  able  to  avoid  it  by 
using  ordinary  care,  that  cannot  be  called  plaintiff's  negligence.  In  Butter- 
field  V.  Forrester  (t).  Lord  EUenborouyh  states  the  rule  to  be,  that  although 
there  may  have  been  negligence  on  the  part  of  (he  plaintiff,  yet,  unless  he 
might  by  the  exercise  of  ordinary  care  have  avoided  the  consequences  of  the 
defendants  negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he  might 
have  avoided  them,  he  is  the  author  of  his  own  wrong. 


Lord  Abingbr,  C.  B. — I  think  the  plea  is  bad  in  substance. 


Parke,  B. — I  also  think  the  plea  bad  in  substance,  for  the  reason  I  have 
already  given ;  I  think  the  rule  is  laid  down  with  perfect  correctness  in  the 
case  I  have  already  referred  to. 

Judgment  for  plaintiff. 


(e)  2  Mod.  275. 
(/)  Cro.  Eliz.  900. 
(g)  Cro.  Eliz.  871. 


(h)  3  Mod.  165. 
(1)  11  East,  60 
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Hodgson  t?.  Dowell.  EscAequ^. 

AN  the  12th  of  December,  the  defendant  was  arrested  for  50/.»  by  order      The  defend- 
of  Gumey,  B.,  upon  an  affidavit,  made  by  the  plaintiff's  attorney,  JSl  ul* '**^**' 
which  stated,  that  the  said  William  Dowell  did,  on  or  about  the  26th  day  of  tion  on  tlw  eue 
November  last,  commence  pulling  down,  taking  down  and  destroying;  and  of  (rMtiMmoo 
ten  thence  hath  proceeded  in  pulling  down  and  taking  down  and  destroy-  *J^^S£|]^*S^ 
ing  the  front  and  back  parts,  and  the  roof  and  tiling,  and  many  other  parts  of  Bttm^^tbai 
the  said  shop,  house  and  premises ;  and  hath  committed  great  waste  and  JJvSSIifa*'* 
destruction  to  those  premises ;  already  amounting,  as  this  deponent  has  been  day  eomiiMpe- 
vrformed,  and  believes,  to  63/L   1 1 «.,  at  the  least ;  and  the  said   WiBiam  aown  tiSfioff 
DeweB  hath  carried  away  the  materials  and  things  arising  therefrom,  and  ap-  down,  and 
propriated  the  same  to  his  own  use.  fronul^e*" 

hath  proceeded 
in  pulling 

Oa  the  13th  of  December,  application  was  made  to  Phrke,  B.,  at  chambers,  down,  and 

to  rescind  the  order  of  Gurney,  B^  and  to  discharge  the  defendant  out  of  ^nd^^o^ng 

aBtody,  on  entering  a  common  appearance,  on  the  ground  of  the  insufficiency  ^e  front  and 

of  the  affidavit.     It  was  objected  that  the  affidavit  should  have  been  made  by  roof  and  tUingf 

t  sorreyory  or  some  person  competent  to  judge  of  the  amount  of  the  damage,  *^»  *?x^^*^ 

and  not  by  the  plaintiff's  attorney ;  and  also  that  the  amount  of  damages  great  waste 

onght  to  have  been  positively  sworn  to.    The  learned  judge  having  refused  t?uioM*pre?°° 

to  interfere,  mitee,  aD-eady 

amounting,  aa 

Hvrlstone,  on  the  13th  of  January,  made  a  similar  application  in  Goorty  ^^^t^^ 
and  obtained  a  rule,  against  which  toVe,  631.  ll«. 

/.  Zr.  Adolphus  shewed  cause  upon  an  affidavit,  that  the  defendant  had 
applied  for  particulars  of  the  damage,  and  had  demanded  a  declaration.  The 
rule  of  ^.  7!  2  Wm.  4  (s.  33,)  provides  that  *'  no  application  to  set  aside 
process  or  proceedings  for  uregularity  shall  be  allowed,  unless  made  within  a 
reasonable  time,  nor  if  the;|iarty  applying  has  taken  a  fresh  step  afler  know- 
ledge of  the  irregularity.^  Here  the  defendant,  by  taking  a  step  in  the  cause, 
has  waived  the  alleged  irregularity. — [Alderson,  B. — ^The  step  taken  by  the 
defendant  is  collateral  to  the  question  arising  on  this  motion.  The  defend- 
ant does  not  seek  to  set  aside  any  proceeding,  but  only  that  he  shall  try  the 
cause  out  of  prison,  instead  of  in  prison.  Wherever  the  setting  aside  pro- 
ceedings would  set  aside  a  step  which  the  party  has  himself  taken,  it  is 
reasonable  that  that  should  preclude  him.] — [^Parke,  B. — The  demand  of  a 
declaration  is  to  quicken  the  plain  tiff  ^s  proceedings.  Have  you  any  autho- 
rity that  it  is  a  waiver?] — In  PaweU  v.  Fisher  (a),  the  taking  a  step  is 
explained  to  mean  doing  any  thing  to  recognize  previous  proceedings  as 
valid. — [Lord  Abinger,  C.  B. — I  have  always  understood  the  practice  to  be  in 
farour  of  persons  in  prison.] — [^Parke,  B. — I  should  be  very  reluctant  to  say, 
thst  asking  for  particulars,  is  taking  such  a  step  in  the  cause  as  would  pre- 
chide  a  defendant  from  objecting  to  the  affidavit  to  hold  to  bail.  The  defend- 
vit  being  in  prison,  may  want  to  know  what  the  plaintiff  is  going  for  ] 


(a)  Q.  B.  not  yet  reported. 
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Secondly,  the  affidavit  is  sufficient.  Where  the  damages  are  unliquidated, 
it  is  impossible  to  swear  to  the  extent  of  the  damage,  except  by  information 
and  belief.  A  more  positive  statement  is  not  required  where,  from  the  nature 
of  the  question,  the  party  could  only  have  a  ground  of  belief,  and  could  not 
make  a  direct  assertion,  Hobsan  v.  Camhell  (Jb).  Perjury  might  be  as- 
signed  on  this  affidavit,  if  the  defendant  had  no  reason  to  believe  that  such 
was  the  amount  of  damage.  If  a  surveyor  had  sworn  to  the  amount,  be 
could  only  have  spoken  to  the  best  of  his  knowledge  and  belief.— [Por^e,  B. 
-^tbas  been  decided,  that  the  12th  Geo.  I,  c.  29,  applies  only  to  arrests 
made  by  plaintiff  himself,  and  not  to  those  made  under  a  judge's  order  (e). 

Kelly  and  Hurlstone,  eontrd. — ^First,  the  obtaining  particulars  of  th(S  di- 
mage,  is  not  such  a  step  as  to  preclude  the  plaintiff  from  objecting  to  the 
affidavit  It  is  entirely  collateral  to  the  subject  of  this  application,  and  the 
demand  of  a  declaration  in  no  respect  places  the  plaintiff  in  a  different  situa- 
tion. Secondly,  the  affidavit  is  defective.  Although  the  12th  Geo.  I,  c.  29, 
may  not  be  binding  on  the  judges,  yet  they  have  made  it  the  guide  of  their 
discretion,  and  have  refused  to  make  orders  of  this  kind,  unless  satisfied  that 
damage  was  done  to  an  arrestable  amount  Where  from  the  nature  of  the 
case  (as  in  cases  of  aggravated  assault,)  no  specific  damages  can  be  swom 
to,  the  judge  forms  his  own  opinion  as  to  the  amount  of  damage  a  jury  would 
probably  give ;  but  here  the  damage  might  have  been  clearly  ascedained,  and 
positively  sworn  to.  The  only  cases  in  which  a  party  is  permitted  to  swear 
to  the  best  of  his  knowledge  and  belief,  are  those  of  executors  and  admime^ 
trators,  or  the  assignees  of  a  bankrupt  {d).  Here  the  affidavit  is  made  by 
the  attorney  of  the  plaintiff,  and  from  any  thing  that  appears,  he  may  never 
have  seen  the  premises.  This  statement  would  not  form  even  Kprimdfam^ 
case  for  a  jury. 

Lord  Abinobr,  C.  B. — The  question  is,  whether  enough  is  stated  in  this 
affidavit  to  justify  (he  learned  judge  in  holding  the  defendant  to  bail  for  50/. 
The  judges  are  to  exercise  their  own  discretion  on  such  applications,  and 
looking  at  the  whole  affidavit,  form  their  own  judgment  as  to  the  amount  of 
damage.  In  the  present  case  there  is  no  difficuky  in  forming  a  probable  con- 
jecture as  to  the  amount  of  the  injury.  The  declaration  states,  **  that  the 
defendant,  on  the  26th  of  November^  commenced  pulling  down,  taking  down 
and  destroying,  and  from  thence  hath  proceeded  in  pulling  down  and  taking 
down,  and  destroying  the  front  and  back  parts,  and  the  roof  and  tiling,  and 
many  other  parts  of  the  said  shop  and  premises."  It  appears  to  me  that  the 
affidavit  sufficiently  shews  the  damage  has  been  done  to  the  premises;  and 
deponent  states,  he  believes  it  to  amount  to  63/.  1 1#.  The  adding  that  he  is 
informed  and  believes,  does  not  alter  the  estimate.  A  surveyor  could  have 
said  no  more ;  it  is  only  a  matter  of  opinion  on  inspection  of  the  premises. 

Parks,  B. — ^I  am  of  the  same  opinion. 

Aldbrson,  B. — ^I  think  the  principle  of  the  case  of  executors  and  assig- 


(b)  1  H.  Bl.  2^. 

(c)  Omef%  V.  Newdl^  8  East,  364. 


(<0  1  Tidd,  182. 
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oeei  goreins   this.     The  deponent  has  given  as  much  information  as  he      Sscke^iLtr. 
wM  reasonabl  J  be  expected  to  give.  Homson 

V. 

GURRBT,  B.— Concurred  D«will. 

Rule  discharged  with  costs. 


Partridoe  V.  SooTT  and  another. 

^HIS  was  an  action  of  trespass  on  the  case,  and  on  the  trial  before  Aidet'  A  penon  who 

SM,  B.  at  the  Summer  Assizes  for  Staff ordehire.  in  1834,  the  jury  found  J^  ^J^it 

t  icidict  for  the  plaintifl^  subject  to  the  opinion  of  the  Court,  on  the  folbwing  of  his  own 

l»nd,  which 

^^S^'  has  been  pre- 

Tln  dedaration  contained  three  counts.     The  first  stated,  that  the  rerer-  ^^' V'*^ 

aoQ  of  certain  messuages,  dwelling  houses,  out-houses,  yards,  gardens,  and  right 'to  8U|>- 

doies,  with  the  appurtenances,  belonging  to  the  plaintiff;  the  defendants,  on  SeQ^^r*^" 

Iktlst  day  of  January,  1830,  and  on  divers  other  days  and  times,  &c.,  so  luio,  unless  « 

vrangfiiUy,  carelessly,  negligently,  and  improperly,  and  without  sujpporting  GSJSiJb^** 

or  plopping  up  the  same,  worked  certain  mines  near  to  the  said  premises,  and  ^IT'^lfT. 

tag  for,  got,  and  removed  the  mines,  minerals,  and  other  produce  of  the  said  that  such  granc 

to  the  support  of  which  said  mmes  and  minerals  for  his  said  premises,  JJ^^u^tFr" 


the  piaintiir  was  entitled,  and  which  he  of  right  ought  to  have  had,  and  that  after  a  lapse 
by  leasoQ  thereof,  and  by  and  through  the  carelessness  and  improper  con-  nrmtr^ui 
duet  of  the  defendants,  the  foundations  of  the  plaintiff*s  said  premises  were  ^P™"*^^"[!? 
thareby  greatly  weakened  and  injured,  and  the  ground  on  which  the  same  the  adjoining 
itood,  iwagged  and  gave  way,  and  the  walls,  foundations,  roofs,  ceilings,  joists,  ^J[°^' 
doors,  and  windows  of  the  buildings  on  the  plaintiff's  said  premises,  and  the  means  of 
«rth  and  soil  of  the  said  premises  were  shaken,  displaced,  rent  asunder,  da-  thl^ul^lh^^ 
nged,  and  spoiled,  and  sunk  and  fell ;  and  the  said  buildings  were  in  danger  ^^^*^  ^^^ 
of  fcllhig  down,  and  the  said  premises  were  thereby  unfit  for  habitation  or 
SK^  or  cultivation  respectively,  and  that  the  plaintiff  had  been  put  to  great 
eipense  in  repairing  and  endeavouring  to  repair  the  same,  &c. 

The  second  count  referred  to  a  certain  other  messuage,  house,  yard,  garden, 
dose,  and  premises  in  the  occupation  of  the  plain  tifi^  and  was  in  all  other 
iMpects  similar  to  the  first  count  The  third  count  was  in  trover  for  certain 
goods  and  chattels ;  to  wit,  earth;  soil,  rubbish,  &c. 

To  this  declaration  the  defendants  pleaded  separately,  but  the  same  pleas; 
tlist  is  to  say,  they  pleaded,  Firet^  to  the  whole  declaration,  the  general  issue 
of  not  guilty. 

AcoRilJ^,  as  to  the  working  without  supporting,  or  propping  up  the  mines 
in  the  first  count  mentioned  near  to  the  messuages,  dwelling-houses,  and 
OQt-houses  of  the  plaintiff,  in  that  count  mentioned,  that  the  plaintiff  was  not 
entitled  to,  nor  ought  he  of  right  to  have  had  the  support  cX  the  mines  for 
Us  said  messuages,  dwelling-houses,  and  out-houses  in  the  first  count  men- 
tioned, nor  any,  nor  either  of  them,  nor  any  part  thereof,  Ac. 

Thirdiyt  a  similar  plea  as  to  working  without  propping  up  the  mines  in  the 
•id  first  count  mentioned  near  to  the  yards,  gardens,  closes,  &c.,  in  that 
toant  mentioned. 
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Exfheqiiur,  Fourthly,  a  similar  plea  as  to  working  without  supporting  tlie  earth,  soil, 

Partridgi     ironstone,  coals,  and  materials  near  to  the  messuage,  dwelling-house,  and 
V.  out-houses  in  the  second  count  mentioned. 

Fifthly f  a  similar  plea  as  to  the  working  without  supporting  the  earth, 
soil,  ironstone,  coal,  and  materials  near  to  the  yard,  garden,  close,  and  pre- 
mises, in  the  said  second  count  mentioned,  and  sixthly^  and  lastly,  to  the 
count  in  trover,  that  the  plamtiff  was  not  possessed  of,  as  his  own  property, 
the  said  goods  and  chattels  in  that  count  mentioned. 

The  replication  took  the  issue  tendered  in  the  above  mentioned  pleas. 

The  jury  found  that  the  plaintiff  was  possessed  of  a  certain  dwelling- 
house  and  premises  partly  erected  upon  excavated  land,  within  four  years 
before  the  injury  complained  of,  being  the  house  and  premises  to  which  the 
second  count  of  the  declaration  referred,  and  of  other  houses,  land,  and 
premises,  the  buildings  on  which  had  been  erected  about  thirty  years  before, 
and  which  were  those  included  in  the  first  count. 

They  also  found  that  the  defendants  excavated  so  near  their  own  boimdary 
(the  direction  of  which  l)oundary  was  east  and  west),  the  mines  belonging  to 
themselves,  as  to  cause  damage  thereby  to  all  the  plaintiff ^s  premises,  and  to 
cause  the  adjoining  land  of  the  plaintiff,  not  covered  with  buildings,  to  sink 
also.  The  defendants  began  to  work  their  mines  after  the  new  house  and 
buildings  of  the  plaintiff  had  been  finished.  They  simk  their  shafl,  or  pit, 
about  one  hundred  yards  from  the  plaintiff's  premises,  on  the  south  side 
thereof,  and  worked  the  coal  northwards  towards  those  premises. 

The  jury  also  found,  that  in  crder  to  have  prevented  any  injury  from  the . 
defendant's  works  to  the  plaintiff's  premises,  a  rib  of  coal  ought  to  have  been 
left  between  those  parts  of  the  substrata,  over  which  the  plaintiff  *s  buildings 
and  premises  were  situated,  and  the  works  of  the  defendants,  at  least  twenty 
yards  in  thickness.  That  the  defendants  worked  their  mines,  leaving  a  rib 
of  coal  in  these  places  of  less  than  ten  yards  in  thickness ;  and  that  they  were 
aware  that  the  coal  had  been  worked  out  some  3'ears  before  on  the  north,  or 
plaintiff's  side  of  their  boundary,  where  the  boundary  had  joined  the  plain- 
tiff's premises  That  in  so  doing,  the  defendants  were  guilty  of  negligence, 
in  not  leaving  a  rib  of  sufficient  thickness,  if  the  plaintiff  was  entitled  to  sup- 
port from  the  defendants'  land  and  substrata.  The  Court  are  to  be  at  liberty 
to  draw  any  reasonable  conclusion  that  the  jury  should  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the  above  cir- 
cumstances the  plaintiff  is  entitled  to  recover.  And  if  he  is,  then  whether 
he  is  entitled  to  damages  for  the  old  houses  and  land  alone,  or  for  the  more 
recent  erections  also.  And  it  is  agreed  that  th^  amount  of  damages  shall  be 
settled  by  arbitration,  upon  whichever  principle  this  Court  may  direct. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover, 
then  a  nonsuit,  or  verdict  for  the  defendants,  as  the  Court  may  direct,  is  to 
be  entered. 

W,  J.  Alexander  for  the  plaintiff. — The  jury  have  found  the  defendant 
guilty  of  negligence.  There  are  no  authorities  as  to  whether  a  party  has  a 
right  to  support  from  the  adjacent  subsoil.  In  Dodd  v.  Holme  (a),  the 
question  was  raised,  but  not  determined,  whether  a  party  making  an  excava- 

(a)  A.  &  E.  493.  :      , 
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tKMd  on  hts  own  soil,  close  to  his  neighbour's  land,  which  had  been  built  on,  Exeheqiur, 
IS  bound  to  see  t)iat  his  neighbo*ar's  foundations  are  not  thereby  weakened ;  partridcb 
but  where  it  was  alleged  and  proved  that  the  defendant  so  negligently,  un-  ^  «• 
skilfully,  and  improperly  dug  his  own  soil,  that  the  plaintiff's  house  was 
thereby  injured,  it  was  clearly  held,  that  an  action  would  lie.  In  this  case, 
it  was  proved  that  the  defendant  so  negligently  and  unskilfully  dug  his  own 
soil,  that  the  plaintiff^s  house  was  thereby  hijured.  It  is  true,  that  in 
WyM  V.  Harriton  (6),  it  was  held,  that  the  possessor  of  a  house  which  is 
not  ancient,  cannot  maintain  an  action  against  the  owner  of  the  adjoining 
land  for  digging  away  that  land  so  that  the  house  falls  in :  but  the  Court  in- 
timated an  opinion,  that  if  it  had  appeared  that  the  plaintiff's  house  was 
tncient,  or  if  the  complaint  had  been,  that  the  digging  occasioned  a  falling  in 
of  the  soil  of  the  plaintiff,  to  which  no  artificial  weight  had  been  added,  an  action 
might  have  been  maintained.  JcneM  v.  Bird  (c)  shews  that  at  all  events  the 
defendants  were  bound  to  give  the  plaintiff  notice  of  their  proceedings. 
Trower  v.  Chadwick  (J),  has  considerably  qualified  the  general  principle  that 
a  party  may  do  what  he  pleases  with  his  own.  There  it  was  held,  that  the  law 
imposed  a  duty  on  a  party  pulling  down  his  own  wall,  to  use  due  care  and 
skill,  and  to  take  reasonable  and  proper  precaution  that  his  neighbour's  wall 
was  not  injured.  In  Vaughctn  v.  Menlove  (e),  it  was  held,  that  an  action  lay 
tgainst  a  party  for  so  negligently  constructing  a  hay-rick  on  the  extremity  of 
his  land,  that  in  consequence  of  its  spontaneous  ignition,  his  neighbour's 
house  was  burnt.  The  observations  with  respect  to  the  removal  of  the  ad- 
joining strata,  apply  with  greater  force  to  the  subjacent  strata,  when  there 
can  be  no  knowledge  that  the  work  is  going  on. 

Wkaieiey  for  the  defendant. — Dodd  v.  Hall  cannot  be  considered  as  any 
authority,  as  it  was  decided  on  a  collateral  point.  It  is  true,  that  a  party 
who  so  negligently  conducts  himself  as  to  injure  his  neighbour's  property,  is 
liable  to  an  action,  Jonei  v  Bird ;  but  here  negligence  is  only  an  inference 
from  the  facts  stated.  There  are  several  authorities  to  shew  that  in  the  case 
of  a  new  boiise,  the  owner  i^  not  entitled  to  support  from  the  adjacent  soil. 
Id  2  RM.  Ab.  564,  tit.  Trespass,  I  pi.  I.,  it  is  said, ''  If  A,  be  seised  of  copy- 
hold land  next  adjoining  the  land  of  B.^  and  A,  erect  a  new  house  on  his 
eopyhold  land,  and  some  part  of  the  house  is  erected  on  the  confines  of  his 
land  ne&t  adjoining  the  land  of  B,<,  if  B.  afterwards  digs  his  land  so  near  the 
foundation  of  A^%  house  (but  no  part  of  the  land  of  A^  that  thereby  the 
foundatbn  of  the  house,  and  the  house  itself  fall  into  the  pit,  yet  no  action 
lies  by  A,  against  ^.,  because  it  was  A?%  own  fault  that  he  built  his  house 
so  near  B.t  land,  for  he  by  his  act  cannot  hinder  B.  from  making  the  best 
use  of  his  own  land  that  he  can,  Pasch,  15  Car.  B.  R.  between  Wild&Ming^ 
terley,  by  the  Court  after  a  verdict  for  the  plaintiff.  Slingaby  v.  Barnard  (/), 
is  to  the  same  eflect."  In  WyaU  v.  HarriMon,  Lord  Tenterden  doubts  whether 
twenty  years  gives  a  right  to  support  from  a  neighbour's  soil.  The  distinc- 
tion between  a  new  and  an  ancient  house  was  first  suggested  in  Palmer  v. 
FUsheet  (g).     In  Siansell  v.  JoUard  (A),  Lord  EUenborough  held,  that 

[h)  3  B.  fc  Add.  871.  (e)  3  BXng.  N.  C.  468 ;  3  Hodg.  51 : 

fc>5B.lrAld.837.  4  Scott.  224. 

3  Bing.  N.  C.  334 ;  2  Hodg.  267 ;  (/)  V in.  Ab.  Action  on  the  case  (N.  c.) 

3Sebtt,699.  .  .  .  «.  .^- 

VOL.  I. 


(g)  1  Sid.  167. 

(A)  1  Sel.  N.  P.  444,  8th  edit. 
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*'  where  a  man  had  built  to  the  extremity  of  his  soil,  and  had  enjoyed  his 
building  above  twenty  years,  upon  analogy  to  the  rule  as  to  lights,  &c.  he 
had  acquired  a  right  to  a  support,  or  as  it  were  of  leaning  to  his  neighboiu-'s 
soil,  so  that  his  neighbour  could  not  dig  so  near  as  to  remove  the  support, 
but  that  it  was  otherwise  of  a  house,  &c.  newly  built."  There  is  no  analogy 
between  this  case  and  that  of  ancient  lights.  The  reason  why  a  party 
acquires  a  right  to  light  or  water,  &c.  is,  that  it  is  an  enjoyment  exercised 
openly,  and  which  the  other  party  has  the  means  of  putting  an  end  to.  But 
here  the  plaintiff  builds  upon  his  own  land :  can  he  therefore  at  the  end 
of  twenty  years  prevent  the  defendants  from  mining  on  their  land,  on  the 
ground  that  he  has  a  right  to  support  from  it.  Does  the  defendants'  right 
to  work  their  mines  depend  upon  whether  or  no  the  plaintiff  has  got  his 
minerals  to  the  boundary  ?  Where  a  party  is  himself  in  fault,  he  cannot  re- 
cover although  his  neighbour  is  in  fault  also.  In  this  case  there  are  no  facts 
from  which  the  Court  can  presume  any  such  grant.  It  is  not  enough  to  shew 
an  injury  by  the  act  of  the  defendant.  Com.  Dig.  Action  on  the  Case,  (B.  3) 
There  is  no  statement  that  the  defendants  knew  that  the  plaintiff's  house 
was  supported  by  this  land< 

Alexander  in  reply. — The  defendants   should  ha^'e  given   the   plaintiff 
notice  that  his  property  might  be  injured,  Jones  v.  Bird.   Wyatt  v.  Harrison 
is  an  authority  that  the  plaintiff  is  entitled  to  recover  for  the  falling  in  of  the 
yard  and  gardens:  Brown  v.  Windsor  (i),  is  also  in  favour  of  the  plaintiff. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  delivered  in  this  term  by 

Alderson,  B. — The  two  questions  in  this  case  are  of  considerable  import- 
ance. The  facts  may  be  shortly  stated  thus :  the  plaintiff  was  possessed  of 
two  houses,  one  an  ancient  one,  and  the  other  built  long  within  twenty  years 
before  the  subject  of  the  present  action  occurred.  These  houses  were  built 
on  the  plaintiff's  land,  and  considerably  within  his  boundary  ;  and  the  mo- 
dern house  is  stated  to  have  been  built  on  land  which  had  been  previously 
excavated  for  the  purpose  of  getting  coal.  No  such  statement  appears  in 
the  case  as  to  the  ancient  house,  and  the  Court  cannot,  therefore,  intend  that 
that  house  was  built  originally  on  excavated  land^  or  that  the  land  has  been 
excavated  more  than  twenty  years  ago. 

Under  these  circumstances  the  question  is  precisely  similar  as  to  both 
houses,  and  is  one  on  which  the  Court  do  not  entertain  any  doubt. 

Rights  of  this  sort,  rf  they  can  be  established  at  all,  must,  we  think,  have 
their  origin  in  grant.  If  a  man  builds  his  house  at  the  extremity  of  his  land, 
he  does  not  thereby  acquire  any  right  of  easement,  for  support  or  otherwise, 
over  the  land  of  his  neighbour.  He  has  no  right  to  load  his  own  soil  so  as  to 
make  it  require  the  support  of  that  of  his  neighbour,  unless  he  has  some 
grant  to  that  effect.  WyeUt  v.  Harrison  is  precisely  in  point  as  to  this 
part  of  the  case,  and  we  entirely  agree  with  the  opinion  there  pronounced. 

In  this  case,  if  the  land  on  which  the  plaintiff's  house  was  built  had  not 
been  previously  excavated,  the  defendants  might,  without  injury  to  the  plain- 
tiff, have  worked  their  coal  to  the  eaUnenuty  of  their  own  liuid«  without  even 

(0  i  €.  &  J.  20. 
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le&Tino^  a  rib  of  ten  yards,  as  they  have  done.  And  if  (he  plaintiff  had  not 
built  his  house  on  excavated  ^ound,  the  mere  sinking  of  the  ground  itself 
would  have  been  without  injiu'y.  He  has  therefore,  by  building  on  ground 
insufficiently  supported,  caused  the  injury  to  himself,  without  any  fault  on  fne 
part  of  the  defendants,  unless  at  the  time  he  was  entitled  by  some  grant  to 
additional  support  from  the  land  of  the  defendants.  There  are  no  circum- 
stances in  the  case  from  which  we  can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years,  nor  as  to  the  old  house,  be- 
caase,  although  erected  more  than  twenty  years,  it  does  not  appear  that  the 
cod  under  it  may  not  have  been  excavated  within  twenty  years ;  and  no  grant 
can  at  all  events  he  inferred,  nor  could  the  right  to  any  easement  become  ab- 
solute even  under  Lord  TenterderCa  Act  until  afLer  the  lapse  of  at  least  twenty 
years  from  the  time  when  the  house  first  stood  on  excavated  ground,  and  was 
supported  in  part  by'  the  defendants'  land. 

If  the  law  stood  as  it  did  before  Lord  TenterdefCa  Act  (2  &  3  Will,  4,  c. 

71,  8.  2,)  we  should  say  that  such  a  grant  ought  not  to  be  inferred  from  any 

lapse  of  time  short  of  twenty  years  after  the  defendants  might  have  been,  or 

were,  fully  aware  of  the  facts.     And  even  since  that  act,  the  lapse  of  time 

under  these  peculiar  circumstances  would  probably  make  no  difference ;   for 

the  proper  construction  of  that  act  requires,  that  the  easement  should  have 

been  enjoyed  for  twenty  years  under  a  claim  of  right.     Here,  neither  party 

was  acquainted  with  the  fact  that  the  easement  was  actually  used  at  all,  for 

neither  party  knew  of  the  excavation  below  the  house.    We  should  probably, 

therefore,  have  been  of  opinion  that  there  was  no  user  of  the  easement  under 

a  claim  of  right,  and  that  Lord  TenterderCa  Act  therefore,  would  not  apply  to 

a  case  like  this.     However,  the  facts  of  this  special  case  do  not  raise  that 

point. 

We  think,  upon  the  whole,  that  the  defendants  are  entitled  to  our  judg- 
ment 

Judgment  for  the  defendants. 
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CuRKB,  Public  Officer  of  the  Manchester  and  Liverpool 
District  Banking  Company  v.  Sharpe. 


THHIS  was  an  action  on  a  bill  of  exchange,  for  200/.  drawn  by  the  defendant  When  a  party 

on  one  Morria^  payable  at  four  months'  date,  and  indorsed  to  the  Mm-  JjJd**X«»- 

thiaUt  and  Liverpool  Banking  Company.    The  defendant  pleaded  that  he  had  <^"  (without 

not  due  notice  of  the  dishonour  of  the  bill.  At  the  trial  before  Lord  Abinger,  C.  B.  dress,)  a'notico 


It  the  London  Sittings  after  last  term,  it  appeared  that  the  bill  was  dated  "  Lon-  ^^  ^  ^  **A**' 

ion^  18th  of  October^  1836,  and  signed  **  //.  B,  Sharpe.^     The  acceptor  also  poet,  ^Greeted 

resided  in  London,  and  his  place  of  residence  was  stated  in  the  acceptance.  J?*LoiKtoi*'^wM 

The  bill  was  indorsed  by  the  Banking  Company  to  their  correspondents,  held  inffident 

Messrs.  Snuik,  Payne,  and  Smiihf  in  whose  hands  it  was  at  the  time  it  became  juij  that  he 
joe  and  was  dishonoured.    Messrs.  Smith,  Payne,  and  Smith,  communicated      ^^^/^t 

the  dishooour  of  the  bill  to  the  Banking  Company,  and  they  on  the  4lh  honour, 

althoii^  the    ' 
acceptor  alto  resided  in  London^  and  his  address  sf^eared  en  the  hill 

D  2 
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Exchequer, 

Clarke 

1/. 
Sharpe. 


February^  put  into  the  post  office  at  Manchester,  a  letter  containing  a  notice 
of  its  dishonour,  addressed  to  "  Mr.  H,  B.  Sharpe,  London^  There  was  no 
evidence  that  the  letter  had  reached  the  defendant,  nor  did  it  appear  that  the 
letter  had  been  returned.  It  was  submitted  on  the  part  of  the  defendant  that 
this  notice  was  insufficient ;  Man  v.  Moors  (a)  was  relied  upon  by  the  plaintiff*. 
The  learned  judge  led  it  to  the  jury  to  say  whether  the  notice  had  reached 
the  defendant  in  due  time.     The  jury  having  found  for  the  plaintiff. 

T%esiger  moved,  pursuant  to  leave  reserved,  to  enter  a  nonsuit. — It  does 
not  appear  that  any  diligence  was  used  to  discover  the  drawer's  address.  The 
residence  of  the  acceptor  being  on  the  bill,  application  might  have  been  made 
to  him.  It  must  be  admitted  that  Man  v.  Moors  is  in  favour  of  the  plaintiff, 
but  in  Walter  v.  Haynes  (Jb),  Lord  Tenterden  held,  that  a  notice  addressed  to 
the  drawer  at  Bristol,  was  insufficient. — [Parke,  B. — All  that  can  be  inferred 
from  what  Lord  Tenterden  there  says,  is,  that  such  a  notice  is  evidence  to  go 
to  the  jury.     You  should  have  given  some  negative  evidence.] 

Lord  Abinger,  C.  B. — In  the  course  of  my  practice,  I  have  constantly  seen 
such  evidence  admitted.  If  a  party  draws  a  bill  directed  in  so  general  a 
manner,  it  implies  that  a  letter  so  addressed  will  reach  him.  Here  the  jury 
found  that  the  notice  actually  came  to  the  hands  of  the  defendant. 

Farke,  B. — The^nly  question  is,  whether  this  was  not  evidence  to  go  to 
the  jury,  that  the  letter  had  reached  the  defendant,  and  we  have  the  authority 
of  Lord  Tenterden  directly  in  point. 

Rule  refused. 


(d)  R.  &  M.  249. 


(/>)  R.  &  M.  149. 


Francis  v.  Roose. 


Declaration  in  ^LANDER.     The  declaration  stated,  that  before  the  committing  of  the 

tlTauhlBpfaUi^  grievances  thereinafter  mentioned,  the  plaintiff  had  been,  and  acted  as 

tiflr  was  clerk  to  clerk  to  certain  persons,  to  wit,  the  Marquis  of  Anglesey,  and  Lord  Dinorben, 

PMy?and*Xt  owners  and  proprietors  of  a  certain  copper  mine,  and  cairying  on  business 

the  defendant  under  the  name  of  the  Parys  Mine  Company,  and  also  before  and  at  the  time 

cause  it  to  be  of  the  committing  the  grievance,  the  plaintiff  had  been  and  was,  and  acted 


pUint^hjJd  *     ^  <^^6rk  to  certain  other  persons,  to  whom  the  said  Marquis  of  Anglesey,  and 

been  guiief,  in    j^ord  Dinorben  had  sold  and  assigned  the  said  mine,  and  who  also  carried  on 
the  course  of 
his  said  em- 
ployment, of 
grare  crimes 
and  felonies, 


business  under  the  name  of  the  Parys  Mine  Company,  and  that  the  plaintiff 
had  always  conducted  himself  honestly  in  the  course  of  his  employment  as 
such  clerk,  and  had  never  until  the  committing  of  the  grievance,  &c.  been 
trirolfthi  Ut  suspected,  or  believed  to  have  been  guilty  of  any  offence  punishable  by  law, 
July,  1836,  in  a  yet  the  defendant  well  knowing  the  premises,  but  contriving  and  intending  to 
Mrob??^^^^^^  injure  the  plaintiff,  and  to  cause  it  to  be  believed  that  he  had  been  gujlty  in 
plaintiff,  and  of  ^jj^  course  of  his  Said  employment  of  grave  crimes  and  felonies,  punishable  by 

and  concerning  * 

his  haying  acted  , 

aseuoh  clerk,  spoke  of  and  concerning  the  plaintiff  these  words :  "  You  have  done  things  with  the 
company  for  which  you  ought  to  be  hanged,  and  I  will  have  you  banged  before  the  first  of  ^^fS^ 
(thereby  meaning  that  the  plaintiff  had  been  guilty  of  felonies  punishable  by  law  iw<*  deaih  hy 
Aai^'ng.)— Held  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good. 
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law,  beretoibre,  to  wit,  on  the  Ist  day  of  July,  1836,  in  a  certain  discoiirpc 
then  had,  &c.,  of  and  concerning  the  plaintiff,  and  of  andconcerninc^  his  having 
acted  as  such  clerk  to  the  said  Marquis  o^  Anglesey y  and  Lord  Dinorben,  and 
to  the  said  other  persons  called  the  Parys  Mine  Company,  falsely  and 
naliciouBly  spoke  and  published  of  and  concerning  the  plaintiff,  and  of  and 
coocerning  his  having  acted  as  such  clerk  as  aforesaid,  the  false,  scandatou$>, 
malicious,  and  defamatory  words  following,  that  is  to  say,  "  You  (meaning 
the  plaintiflT)  have  done  things  with  the  company  (meaning  the  said  Marquis 
fX  Anglesey,  and  Lord  Dinorben,  and  the  said  other  persons,  &c.  as  aforesaid) 
for  which  you  ought  to  l>e  hanged  and  by  G I,  (meaning  the  defend- 
ant) will  have  you  hanged  before  the  1st  of  August.''*  And  in  answer  to  a 
question  then  and  there  put  by  the  plaintiff,  as  to  what  things  he  had  so  done, 
the  defendant  answered,  "  Many  things,"  (thereby  meaning  that  the  plaintiff 
while  he  was  and  acted  as  such  clerk  as  aforesaid,  had  been  guilty  of  divers 
felonies,  punishable  by  the  laws  of  this  realm,  with  death  by  hanging)  by 
ineiins  whereof,  &c. 

Plea,  not  guilty. 

At  the  trial  before  Alderson,  B.,  at  the  last  Assizes  for  Anglesey,  the  learned 
judge  having  lefl  it  to  the  jury  to  say  whether  they  thought  the  defendant 
intended  to  impute  to  the  plaintiff  the  commission  of  any  offence  punishable 
by  law,  they  found  a  verdict  for  the  plaintiff,  damoges  40*. 

Jervis  having  obtained  a  rule  to  arrest  the  judgment,  on  the  ground  that 
the  defendant  could  not  have  committed  a  capital  offence  as  clerk,  the  2  &  3 
W.  4,  c.  23,  having  abolished  the  penalty  of  death  in  cases  of  forgery. 


Francis 
r. 

ROOSE. 


Welsby  shewed  cause. — There  is  nothing  to  shew  that  a  capital  offence 
might  not  have  been  committed  by  the  plaintiff  as  clerk,  on  the  day  laid  in 
the  declaration.  The  2  &  3  ^  4,  c.  23,  abolished  capital  pxinishment  for  the 
forgery  of  bills  of  exchange,  promissory  notes,  &c.  but  the  forgery  of  powers 
ortttorney>  for  the  transfer  of  stock  in  the  Bank  of  England,  still  remained  a 
capital  oflence,  and  so  continued  until  the  passing  of  the  1  Fie.  84.  It  is 
possible  the  Company  might  have  had  stock  in  the  Bank  of  England,  and  that 
the  plaintifir  might  have  forged  a  power  of  attorney  for  the  transfer  of  that 
stock.  But  at  all  events^  the  date  in  the  declaration  being  under  a  videlicit, 
if  imroaieriaL 

Secondly f  the  words  are  actionable  per  se,  without  a  colloquium  or  innu- 
endo^ at  least  after  verdict;  it  need  not  appear  that  any  specific  felony  was 
impatedy  Blizard  v.  Kelly  (a)  and  Curtis  v.  Curtis  {b),  are  precisely  in  point. 
There  the  words  were,  "  You  have  committed  an  act  for  which  I  can  transport 
jou,**  and  they  were  held  actionable  without  any  colloquium  or  innuendo. 
Tmdaiy  C.  J.y  says,  "  the  defendant  meant  to  impute  the  commission  of  an 
indictable  ofience  as  to  transportation,  he  was  merely  mistaken  in  his  law.*^ 
The  notion,  that  slanderous  words  are  to  be  understood  in  miiiori  sensu,  has 
been  long  since  exploded. — [Parke,  B. — The  words  must  be  taken  in  the 
lenae  the  bystanders  understand  them.]  Pen/old  v.  Westcote  (c).  Peaks  v. 
Olikam  (d).  Com,  Dig,  tit.  Defamation  (E.  1)  are  also  authorities  in  point. . 


(a)  2  B.  &  C.  285;   3  D.  &  R.  519. 
{h)  10  Bing.  477 ;  4  M.  &  Scott,  337. 


(e)  2  N.  R.  335. 
(d)  Cowp.  275. 
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Bxtheqver, 

FftANCIS 

ROOSB. 


Jervis  in  support  of  the  rule. — Although  an  innuondo  which  is  insensible  or 
impertinent  may  be  rejected,  yet  you  cannot  reject  the  colloquium,  by  which 
the  meaning  of  the  'words  is  explained.  It  is  not  enough  that  there  is  a 
mere  inferential  charge,  but  the  charge  must  be  of  such  a  nature,  that  if  the 
defendant  demurs,  there  may  appear  a  clear  cause  of  action.  Here  the 
colloquium  shews  it  to  be  impossible  that  the  plaintiff  coufBl  have  committed 
a  capital  offence. 

Parke,  B. — Suppose  you  strike  out  the  innuendo  at  the  end  of  the  decla- 
ration, the  words  would  be  actionable  as  tending  to  injure  the  plaintiff  in  his 
present  employment.  It  is  by  no  means  impossible  that  the  words  were 
spoken  before  either  Statute  passed,  but  if  it  be  said  that  the  innuendo  must 
be  proved,  afler  verdict  it  will  be  intended  that  the  defendant  meant  to 
impute  felony.  Besides,  the  plaintiff  might  have  forged  a  power  of  attorney 
for  the  transfer  of  stock. 


BoLLAND,  B.,  concurred. 

Alderson,  B. — The  innuendo  may  have  a  sensible  meaning.  The  defend- 
ant not  knowing  the  law,  intended  to  impute  a  capital  offence;  whereas  if 
he  had  known  the  law,  he  would  have  been  aware  that  the  Statute  was  re- 
pealed. 


Gt'RNEV,  B.,  concurred. 


Rule  discharged. 


Elliott  v.  Thomas  and  another. 


Where  there  is 
ft  joint  contrftct 
for  leveral 
articlet  of  dif- 
ferent descrip- 
tions, an  ac- 
ceptftnce  of  any 
one  of  them  is 
a  sufficient  part 
acceptance  of 
the  whole  to 
satisfy  the  17th 
section  of  the 
SUtute  of 
Frauds. 

The  defence 
that  ihcre  was 
no  suMcient 
contract  within 
the  Statute  of 
Frauds,  mav 
be  taken  aa- 
▼antage  of 
under  the  ge- 
Benl  issue. 


A  SSUMPSIT  for  goods  sold  and  delivered,  with  a  count  on  an  account 
stated.  Plea : — the  general  issue. 
At  the  trial,  before  Parke,  B.,  at  the  Summer  Assizes  for  Yorkshirey  it 
appeared  that  the  plaintiff  was  a  steel  manufacturer  at  She^ffield,  and 
that  the  defendants  were  edge-tool  makers  in  Birmingham,  On  the  16th 
November,  1835,  a  traveller  of  the  plaintiff  took  from  the  defendants  a 
verbal  order  for  thirty-five  bundles  of  common  steel,  at  34«.,  and  five 
bundles  of  cast  steel,  at  48«.  The  order  was  entered  by  the  traveller  in  his 
book,  but  no  memorandum  was  made  to  satisfy  the  Statute  of  Frauds. 
The  steel  was  forwarded  to  the  defendants  at  various  times  in  the  months  of 
December  and  January,  On  the  10th  December,  the  defendants  wrote  to 
the  plaintiff  for  three  hundred  weight  more  of  cast  steel,  and  on  the  10th 
February  they  wrote  the  following  letter  :— 

Birmingham,  \Oth  February,  1836. 

''  Sir — We  are  in  want  of  the  remainder  of  cast  steel  ordered,  which  we 

trust  will  be  forwarded  immediately.     In  your  invoice  of  the  1 1th  and  16th 

of  January,  you:  charge  thirty-seven  bundles  of  cast  steel ;  we  have  only 

received  thirty-four  bundles  from  Pickforde,  consequently,  three  bundles  short 


HILARY  TERM,  1838. 

We  must  again  request  that  you  will  be  careful  to  send  it  the  right  thickness, 
part  of  the  last  was  wrong.     Your  attention  will  oblige  yours  respect  fully, 

'•  R,  and  G,  Thomas:' 

On  the  the  171h  February^  the  plaintilf^s  tra  eller  again  called  on  the 
defendant!^,  when  \hey  told  him  they  were  afraid  the  steel  was  too  hard,  and 
begged  hiui  to  state  that  fact  to  the  plaintilf.  They  then  paid  the  traveller  1 28 '. 
12i.  on  account,  leaving  a  balance  according  to  the  invoice  of  112/  Za.  9d., 
for  which  the  defendants  proposed  to  give  a  bill  at  twelve  months,  provided 
they  received  some  allowance  for  the  wrong  temper  of  the  steel ;  to  this  the 
traveler  did  not  assent.  On  the  19th  March j  the  defendants  wrote  to  the 
plaintiff  the  following  letter : — 

''Birmingham,  March  19/A,  1836. 
"  Sir — There  appears  to  be  some  common  steel  ordered,  not  yet  sent,  but 
which  is  much  wanted;  pray  attend  to  this  immediately  and  oblige  yours 
respectfully 

"  R,  and  G.  Tliomas:' 

The  plaintiff's  traveller  made  two  other  applications  for  payment  of  the 
balance,  which  the  defendants  refused,  stating,  that  the  steel  was  of  a  wrong 
size. 

It  was  contended  on  the  part  of  the  defendants,  that  there  had  been  no 
acceptance  of  the  cast  steel,  within  the  17th  section  of  the  Statute  of  Frauds. 
The  plaintiff's  counsel  objected  that  such  defence  was  not  available  under 
the  general  issue.  Evidence  was  afterwards  adduced  by  the  defendants  to 
shew,  that  the  cast  steel  was  of  too  hard  a  temper  for  their  use,  and  that  the 
Med  onlercd  on  the  19th  December  was  not  of  a  proper  thickness,  and 
that  in  making  experiments  on  its  quality  they  had  only  used  13  lbs. 

The  learned  judge  left  it  to  the  jury  to  say ;  first,  whether  the  steel 
supplied  was  fit  for  the  edge  tool  trade ;  and  secondly,  if  it  were  not,  whether 
the  defendants  had  agreed  to  accept  it  ;  and  thirdly,  whether  more  of  it  had 
iiot  been  used  than  was  necessary  to  try  its  quality.  The  jury  found  that 
the  steel  was  according  to  order,  and  that  the  defendants  had  used  more  of  it 
than  was  necessary,  and  they  gave  a  verdict  for  the  plaintiff  for  1 12/.  3«.  9c/. 

CreavpeU  having  obtained  a  rule  nisi,  to  reduce  the  damages  to  24/.,  (the 
Talue  of  the  steel  mentioned  in  the  order  of  the  19th  of  December,^  or  for  a 
new  trial,  on  the  ground  that  there  was  no  acceptance  of  the  other  steel  to 
satisfy  the  Statute  of  Frauds. 

Alexander  and  Wightman  shewed  cause. — The  cast  steel  and  the  common 
steel  were  the  subject  of  one  entire  order,  and  there  was  an  acceptance  of  the 
taller.  All  that  the  Statute  requires  is  that  "  the  buyer  shall  accept  part  of 
the  goods  sold,  and  actually  receive  the  same."  There  was  also  an  accept- 
ance of  the  cast  steel,  the  letter  of  the  lOlh  of  February,  being  clearly  a  waiver 
of  any  objection  as  to  the  thickness.  Then  as  ^to  the  temper,  the  defendants 
bare  no  right  to  repudiate  the  steel  on  that  ground,  afler  having  kept  it  .•so  long, 
with  every  opportiuiity  of  making  experiments.     In  Percival  v.  Biahe  (a) 

(a)2C.&P.514. 


30 


Elliott 
Thomas. 


4)  TERM  REPORTS  in  the  EXCHEQUER. 

Ex'krque^.      where  the  defendant  had  bought  an  article,  and  suffered  it  to  remain  on  his 

Elliott       premises  for  two  months  without  examination,  and  then  found  that  it  was 

«•  unfit  for  use,  it  was  held  that  afler  that  length  of  time  he  could  not  avail 

TlIOMAft.  7  . 

himself  of  the  objection,  in  answer  to  an  action  for  the  price,  unless  it  ap- 
peared that  some  deceit  had  been  practised  upon  him  as  to  the  quality  of  the 
article.  Besides,  the  jury  having  found  that  the  defendants  have  used  more 
of  the  steel  than  was  necessary  for  experiments,  they  have  assumed  such  a 
dominion  over  it  as  amounted  to  an  acceptance,  Okell  v.  Smith  (6).  In 
Street  v.  Bla^  (c),  Lord  Tenterden  says,  "  Whatever  may  be  the  right  of  the 
purchaser  to  return  a  warranted  article  in  an  ordinary  case,  there  is  no 
authority  to  shew  that  he  may  return  it  when  the  purchaser  has  done  more 
than  was  consistent  with  the  purpose  of  trial." — [Alderson,  B. — There,  the 
purchaser  had  resold  the  horse,  but  suppose  he  had  only  ridden  him  further 
than  in  the  opinion  of  the  jury  was  necessary  for  trial,  would  that  fix  him 
with  the  price  ?]  At  all  events,  there  is  sufficient  proof  of  an  acceptance,  with- 
out the  finding  of  the  jury. 

CreaweU  in  support  of  the  rule. — The  first  question  is,  whether  the  accept- 
ance of  the  common  steel  operated  as  an  acceptance  of  the  cast  steel  also. 
It  is  submitted,  that  the  acceptance  contemplated  by  the  Statute,  is  an 
acceptance  of  part  of  one  entire  thing  of  the  same  quality  and  character.  A 
delivery  of  part  never  amounts  to  a  delivery  of  the  whole,  unless  the  parties 
appear  to  have  so  intended  it.  In  Thempson  v.  Maceroni  {cT),  where  goods 
of  considerable  value  were  made  to  order,  and  remained  in  the  possession  of  the 
vendor  at  the  vendee's  request,  with  the  exception  of  a  small  part  which  the 
vendee  took  away,  it  was  held,  that  there  was  no  acceptance  of  the  residue 
within  the  Statute  of  Frauds. — [Alderson,  B. — In  Price  v.  Lea  («),  where  it 
seems  to  have  been  admitted,  that  there  had  been  one  entire  contract  for  the  two 
articles  sold,  (cream  of  tartar,  and  lac  dye)  the  acceptance  of  one  would 
have  been  an  acceptance  of  both.]  There  it  was  unnecessary  to  decide  the 
point.  In  Hodgson  v.  Le  Bret  (/),  Lord  Ellenborough  ruled  that  the  appro- 
priation by  the  purchaser  to  his  own  use,  of  one  of  several  articles  bought 
at  the  same  time  in  a  shop,  was  not  sufficient  to  take  the  other  articles 
out  of  the  Statute, — [Parke,  B, — That  case  was  overruled  in  Baldney  v. 
Parker  (^)]. 

Parke,  B. — The  first  question  in  this  case,  viz.  whether  there  was  a  suffi- 
cient part  acceptance  of  the  goods  ordered  in  November,  to  take  the  case  out 
of  the  Statute  of  Frauds,  is  one  of  some  importance,  but  none  of  the  Court 
entertain  any  doubt  upon  it.  The  effect  of  the  joint  order  for  common  steel 
and  cast  steel,  unless  explained,  would  be  to  make  it  one  entire  contract, 
fiQce  we  must  assume  that  one  article  would  not  have  been  supplied  at  the 
stipulated  price,  unless  the  other  had  been  agreed  to  be  paid  for  at  the  other 
price.  There  is  no  doubt  that  the  common  steel  was  accepted;  the  question 
then  is,  whether  that  acceptance  is  sufficient  to  take  the  case  out  of  the  Statute, 
as  to  the  cast  steel  also.  I  am  clearly  of  opinion  that  it  is ;  the  words  of  the 
Statute  are,  **  that  no  contract  for  the  sale  of  any  goods,  &c.  for  the  price  of 


(h)  1  Stark.  N.  P.  107.  (e)  1  B.  &  C.  I5a 

(c)  2  B.  &  Add.  456.  (/)  1  Camp.  23a 

(rf)  3  B.  &  C.  1.  (»  2  B.  &  C.  37. 
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ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer 
iball  accept  part  of  the  goods  90  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties,  to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
uithorised.''   Looking  then  at  the  words  of  the  Statute,  and  assuming  that  there 
is  but  one  contract,  I  am  of  opinion  that  there  was  an  acceptance  of  part  of 
the  goods  sold  within  the  meaning  of  the  Statute.     Several  cases  have  been 
cited  by  the  defendants,  for  the  purpose  of  shewing  that  this  was  not  a  sufli- 
deot  part  acceptance.     In  Thompson  v.  Maceroni,  the  Court  held  that  the 
ftooeptance  of  a  small  portion  of  goods  made  to  order,  was  not  sufficient  to 
entitle  the  seller  to  recover  the  price  of  the  whole  as  for  goods  sold  and 
deUvered.    But  that  case  seems  to  me  to  have  turned  entirely  upon  the  form 
of  action.     The  plaintiff  could  not  succeed  unless  there  was  a  delivery  of  the 
vbole,  or  at  least  an  actual  acceptance  and  receipt  of  the  whole,  so  as  to  be 
equivalent  to  a  delivery.   Hodson  v.  Le  Bret  is  greatly  shaken  by  Baldney  v. 
Parker,  which  shews  that  the  contract  in  the  former  case  ought  to  have  been 
considered  as  a  joint  one.   The  case  of  Price  v.  Lea,  referred  to  by  my  brother 
MdersoHf  is  rather  an  authority  the  other  way.     Holroyd,  J.,  there  says, 
"There  was  not  then  an  entire  contract  for  !*oth  the  articles,  so  as  to  make 
tbeacc^tanoe  of  one  an  acceptance  of  the  whole."    The  inference  therefore  is, 
that  if  the  contract  had  been  entire,  the  acceptance  of  part  would  have  been 
itiiBdent  to  take  the  case  out  of  the  Statute  as  to  the  whole.     I  am  therefore 
of  opinioDy  that  there  was  in  this  case  a  sufficient  part  acceptance  within  the 
Statute,  and  that  the  defendant  is  responsible  upon  the  joint  contract,  pro- 
vided the  articles  were  furnished  according  to  order;  but  as  we  are  not 
altogether  satisfied  with  the  propriety  of  the  verdict  in  that  respect,  it  will 
be  better  for  the  parties  to  enter  into  some  compromise  to  avoid  the  necessity 
of  a  new  trial. 


Elliott 

V. 

Thokas. 


BoLLAND,  B. — ^I  am  of  the  same  opinion.  The  case  of  Hodson  v.  Le  Bret, 
is  altogether  inconsistent  with  Baldney  v.  Parker, 

AtDERSON,  B. — The  words  of  the  Statute  appear  to  me  to  be  quite  conclu- 
wrt.  What  are  the  "  goods  so  sold  ?"  the  goods  sold  by  that  contract.  If  the 
contract  be  for  two  classes  of  goods,  does  not  he  who  accepts  one  class 
accept  part  of  the  goods  ? 

GvBRiT,  R — ^I  am  of  the  same  opinion. 

Rule  absolute,  the  damages  to  be  reduced  by  consent  to  24/.,  the 
defendant  undertaking  to  return  all  the  steel  complained  of. 
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JSMM^iwr* 


The  decUra- 
tioD  stated, 
that  the  aheriff 
had  seised 
goods  of  the 
plaintiff  under 
ays. /a.  issued 


and  thereupon 
it  waa  agreed, 
that  the  plain- 
tiffii  should 

!five  the  de- 
enda  it  two 
tereral  war- 
ranta  of  aitor- 


Radford  and  others  v.  Smith. 

ASSUMPSIT.    The  declaration  stated,  that  before  the  making  of  tb 
mise  of  the  defendant  thereinailer  mentioned,  the  Sheriff  of  Middies 
seized  divers  goods  and  chattels  of  the  plaintiffs  of  great  value,  to  wit 
value  of  200/.,  under  and  by  virtue  of  a  certain  writ  of  fieri  facias  ther< 
.   .  issued  out  of  the  Court  of  Qiteeris  Bench  in  a  certain  suit  in  that 

n^it*and  rgn-  wherein  one  Charles  Stoddari  was  plaintiff,  and  they  the  now  plaintiff 
ed  by  virtue  q^q  John  Hopkins  Radford  were  defendants,  and  which  said  writ  c 
attorney  given   facias  issued  upon  a  certain  judgment,  theretofore  signed  in  the  said  O 

tiSilancfonei?.  Q^^^9  Bench,  under  and  by  virtue  of  a  certain  warrant  of  attorn 
to  one  S.,  as  them  the  now  plaintiffs,  and  the  said  /.  H,  Radford  theretofore  to  wit 
defi'ndant,  and  and  executed,  whereby  the  now  plaintiffs,  and  the  said  /.  H,  Re 
for"nmtIiea  due  2iu*^^<>"2cd  the  Said  judgment  to  be  entered  up,  but  which  said  warr 
from  the  plain-  attorney  was  then  given  and  executed  for  the  use  and  benefit  of  th 
the*defendant,     defendant,  and  to  the  said  Charles  Stoddart,  as  trustee  for  the  now  deft 

and  as  a  security  for  monies  at  the  time,  and  on  the  occasion  of  such  \^ 
of  attorney  being  given  and  executed  as  aforesaid,  due  and  payable  fn 
now  plaintiffs  and  the  said  J,  H.  Radford  to  the  now  defendant,  and 
said  writ  of  fieri  facias  was  directed  to  the  S\\or\f[  of  Middlesex,  and  ll 
goods  and  chattels  from  thenceforth  down  to  and  until,  and  at  the  time 
ney  for  speci6c    niaking  of  the  promise  of  the  defendant  continued,  and  were  in  the  han 

sums,  and  that  ,        -    i  •  i   oi      •/*•     ^    »>#■  i ».  i  i   t  /.    i 

the  defendant  custody  of  the  Said  •Sheritt  of  Middlesex,  under  and  by  virtue  of  th 
thrioJSi^Sd*    ^*^*^  of  fieri  facias,  and  thereupon  afterwards  to  wit  on  the  291h  day  of 

1837,  it  was  mutually  agreed  by  and  between  the  plaintiffs  and  the  def 
in  m&nner  following,  that  the  plaintiffs  should  give  the  defendant  two  $ 
warrants  of  attorney,  the  one  for  the  sum  of  64/.  Ms,,  being  the  sum  d' 
recoverable  upon  the  judgment,  upon  and  under  which  the  said  writ  c 
facias  was  issued  as  aforesaid,  and  the  other  of  such  warrants  of  attorr 
the  sum  of  34/.  Zs,,  being  a  sum  of  money  which  the  said  /.  H.  Radfo\ 
bet^el'iVe^ed.  father  of  the  now  plaintiffs,  was  then  liable  to  pay  to  the  defendants,  a 
P^  that  the  ^  debt-claim  or  demand  against  them  the  plaintiffs,  or  any  or  either  of 
torneyin  the  and  that  the  defendant  should  cause  and  procure  the  said  goods  and  cl 
nimtion^to  of  them  the  plaintiffs,  to  be  re -delivered  and  given  up  to  them.  The  d 
hare  been  exe-  tion  then  alleged,  that  the  two  sums  of  64^  Ms,,  and  34/.  3#.,  far  ex« 
plaintii/and  the  amount  to  be  levied  under  the  fieri  facias,  and  after  averring  r 
K,,  waa  not  promises,  stated,  that  in  pursuance  of  the  said  agreement^  the  plaintiffs 
use  and  benefit  wards  and  at  and  within  a  reasonable  and  proper  time  in  that  behal 

of  thedef^d-  y^^^xe  the  commencement  of  this  suit,  to  wit,  on,  &c.,  did  give  to  hi 
ant,  or  to  o.  »  »        *         »  o 

as  his  trustee :  defendant,  the  said  two  several  warrants  of  attorney  in  the  agreemen 

the  plea  waa  tioned  and  provided  for,  which  he,  the  defendant,  then  took,  accepte 

bad,  as  travers-  |*eceived  of  and  from  the  plaintiffs;  yet,  the  defendant  not  regarding  h 

rial  issue.  promise,  did  not  nor  would  then  or  at  or  within  a  reasonable  and  propc 

i?was  nor*ni**  ^^  ^^^^  behalf,  although  such  reasonable  and  proper  time  elapsed  befc 

ceasary  toset  commencement  of  this  suit,  or  at  any  other  time  cause  or  procure  tl 

nata  of  attor-  goods  and  chattels  of  them  the  plaintiffs,  or  any  of  them,  or  any  part  tl 

ney,  or  to  aver 

a  rn|uest  to  re-delirer  the  goods. 


chattels  to  be 
re-delivcred  to 
theplaintitfs: 
that  plaintiffa 
gare  the  war- 
Santa  of  attor- 
ney, but  that 
the  defendant 
did  not  cause 


Smith. 
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to  be  delivered  or  gtven  up  to  the  plaintiflTs,  by  means  of  which  premises  the  Exehetiner. 
pbintilb  have  wholly  lost  and  been  deprived  of  the  said  goods  and  chattels  rI^I^d 
•od  e?ery  of  them  and  the  value  thereof,  &c.  ^  r. 

Second  Piea.  That  the  warrant  of  attorney  in  the  declaration  mentioned, 
and  therein  alleged  to  have  been  given  and  executed  by  the  plaintiffs,  and 
the  said  J,  H,  Radford  was  not  given  and  executed  for  the  use  and  benefit 
of  the  defendant,  and  the  said  C.  Stoddartf  as  trustee  for  the  defendant  in  man- 
ner and  formic  ftc 

Special  demurrer,  on  the  ground  that  the  plea  put  in  issue  a  matter  wholly 
immateriaL 

Cowimg,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  Parke,  B., 
observing  that  it  was  immaterial  for  whose  benefit  the  original  warrant  of 
tttomey  was  given,  since  the  two  new  warrants  of  attorney  would  constitute 
i  good  consideration  for  the  return  of  the  goods. 

MamMel,  eonird, — There  are  two  objections  to  the  declaration ;  First,  it 
does  not  set  out  the  warrants  of  attorney.  It  ought  to  have  been  shown  that 
they  were  instruments  of  such  a  nature  as  to  be  a  benefit  to  the  defendant, 
Beiion  V.  Fenn  (a). — [Parke,  B. — Supposing  there  had  been  a  judgment  by 
de&ult,  would  the  declaration  have  been  bad  on  that  ground,  in  arrest  of 
judgment  t] — Secondly,  the  declaration  does  not  state  any  request  to  re-de- 
fiver  the  goods.  Where  the  contract  is  merely  to  pay  money,  a  request  is 
Mt necessary,  but  in  other  cases,  it  must  be  alleged  and  proved. — [Parke, 
E— There  the  contract  is  to  procure  them  to  be  re-delivered,  without  any 
leanest] — In  Back  v.  Owen  (b),  A.  and  B,  had  agreed  to  exchange  horses, 
B.  pmg  A,  a  sum  of  money  to  bind  the  bargain,  and  it  was  held  on  general 
demunrer  in  an  action  by  A.  against  B.y  for  not  delivering  his  horse,  that  the 
dedaration  was  bad  for  not  alleging  a  specific  request. — [Lord  Abinger.-^ 
Where  by  the  terms  of  the  contract,  a  request  must  precede  delivery,  or 
when  a  request  is  to  be  implied,  it  must  be  alleged  and  proved,  but  not 
otherwise.  In  the  case  cited,  the  plaintiff  was  not  entitled  to  the  horse,  un- 
lets he  offered  his  own,  and  demanded  the  other.] 

CowUn^,  m  reply. — As  to  the  first  objection,  the  declaration  need  not  be 
ware  precise  than  the  terms  of  the  contract  itself.  With  regard  to  the  other 
fNMits,  the  promise  is,  that  the  defendant  will  '*  procure  the  goods  to  be  re- 
deivered  ;**  and  he  is  btmnd  to  do  it  within  a  reasonable  time.  It  is  only 
11  the  case  of  collateral  engagements,  in  which  a  party  promises  to  do  an 
•ct  on  request,  that  an  all^ation  of  request  is  necessary.  In  the  report  of 
Beek  V.  Owen,  the  contract  is  not  stated  ;  but  there  is  no  doubt  that  the  deli- 
very was  to  be  on  request.  Besides,  it  has  been  since  held,  that  the  allega- 
tioo,  **  although  often  requested,"  is  good  afier  verdict,  or  on  general 
denuner  (c). 

Loffd  AsDroSR,  C.  B. — ^When  a  warrant  of  attorney  is  stated  to  have  been 
fivcii,  it  necessarily  implies  some  value.  The  contract  in  Bach  v.  Owen, 
US  most  probably  to  deliver  on  request. 

'«)  1  Lev.  257.  (c)  5  T.  R.  409 ;    See  Bowdett  v. 

I  Sid  415.  Parsons,  10  East,  364 ; 


i:; 
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Ex€hequer, 

Radford 

r. 

Smith. 


Parkb,  B. — I  have  no  doubt  that  upon  these  objections,  the  declaration 
IS  not  bad  on  general  demurrer.  As  to  the  first  point,  if  you  look  at  the 
contract,  there  can  be  no  doubt  of  the  meaning  of  the  warrant  of  attorney. 
The  contract  is  stated  to  be,  that  a  certain  warrant  of  attorney  was  given  by 
the  plaintiffs,  authorizing  judgment  to  be  entered  up;  and  it  is  then  averred 
that  in  consideration  that  the  plaintiffs  would  give  the  defendant  two  several 
warrants  of  attorney,  for  certain  specific  sums  of  money,  the  defendant  would 
cause  the  goods  to  be  re-delivered.  It  clearly  apppcrs  by  the  terms  of  the 
contract,  that  they  were  warrants  of  attorney  to  enter  up  judgment.  If  the 
warrant  of  attorney  be  for  the  payment  of  a  sum  of  money,  that  is  a  sufiicieDt 
consideration.  As  to  the  objection  that  no  request  is  alleged,  the  contract  is 
absolutely  to  re-deliver  the  goods,  and  no  request  is  necessary.  The  case  of 
Bach  V.  Otren,  is  imperfectly  reported,  the  contract  must  have  been  to 
deliver  on  request,  or  the  objection  would  not  have  been  taken. 


BoLLAND,  B.  concurred. 


Judgment  for  the  plaintiff. 


Amendmentt 
may  be  made 
in  penal  ai  in 
other  actions, 
unlets  there 
has  been  un- 
necetsary 
delay. 


Jones,  qui  tarn,  &c.  v.  Edwards. 

n^HIS  was  an  action  of  debt,  to  recover  the  penalty  of  100/.  from  the 
defendant,  for  acting  as  a  magistrate  for  the  county  of  Merioneth,  without 
being  duly  qualified.  The  declaration  was  delivered  on  the  26th  Ociober, 
and  the  venue  was  laid  in  Middlesex,  On  the  4th  November,  the  defendant 
pleaded  the  general  issue,  and  on  the  8th  November,  the  issue  was  delivered 
to  the  defendant's  agent,  with  notice  of  trial,  for  the  second  Sittings  in 
Michaelmas  Term,  The  error  in  the  venue  having  been  discovered,  on  the  IGth 
November,  the  defendant  cowntermanded  the  notice  of  trial,  and  on  the  13th, 
a  smmmons  was  taken  out  to  amend  the  declaration,  by  laying  the  venue  in 
Merionethshire,  instead  of  Middlesex,  which  was  allowed  upon  payment  ot 
costs,  the  defendant  to  be  at  liberty  to  plead  de  novo.  On  the  22d  November, 
the  defendant  delivered  a  special  demurrer  to  the  declaration,  assigning  for 
cause  that  it  did  not  state  what  acts  the  defendant  had  done  as  a  magistrate. 
The  plaintiff,  af^er  twice  obtaining  time  to  join  in  demurrer,  took  out  a 
summons,  before  Gumey,  B.,  to  amend  the  declaration,  but  the  learned 
judge  refused  to  make  an  order.  A  second  summons  was  taken  out  befoa 
Parke,  B.,  who  ordered  the  proceedings  to  be  stayed,  until  the  fourth  day 
of  Term,  that  the  plaintiff  might  apply  to  the  Court. 


r     Welsbtff  having  obtained  a  rule  nisi  to  amend  the  declaration. 

^  CreswelL  shewed  cause  upon  an  affidavit,  that  the  defendant  had  a  good 
qualification,  and  that  the  plaintiff  was  a  person  in  indigent  circumstances, 
and  wholly  unable  to  pay  costs  if  he  failed.  It  was  contrary  to  the  practice 
of  the  Court  to  allow  amendments  in  penal  actions. — [^Parke,  B. — In  Tidd^i 
Practice  (a),  it  is  stated,  that  there  is  no  difference  between  penal  and  other 


(a)  p.  711. 
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actions,  unless  there  has  been  unnecessary  delay.     The  only  class  of  cases 

m  which  amendments  are  not  allowed,  are  real  actions,  and  even  as  to  them, 

there  are  exceptions.] — The  law  allows  less  favour  to  a  common  informer; 

he  must  brings  his  actions  within  a  certain  time,  and  must  lay  the  venue 

where  the  offence  was  committed.      Besides,  the  plaintiff  has  not  shewn  that 

he  has  a  meritorious  cause  of  action.      In  Matthews  v.  Swift  (^),  which 

was  an  action  against  an  attorney  for  penalties,  for  practising  without  having 

his  name  entered  on  the  roll,  the  Court  refused  to  allow  the  declaration  to 

he  amended  af\er  special  demurrer.     So  in  Wright  v.  Ager  (c),  which  was 

aitaction  against  a  sheriff's  officer,  for  extortion ;  the  Court  refused  to  allow 

the  declaration  to  be  amended,  by  inserting  counts  on  the  23  Hen.  6,  c.  9. 

At  all  events,   the  amendment  ought  only  to  be  allowed  upon  the  terms  of 

the  defendant  being  at  liberty  to  plead  de  novo,  and  the  plaintiff  giving 

security  for  costs. 

Jnvis  and  Wehby,  in  support  of  the  rule. — Matthews  v.  Swift,  was 
decided  upon  the  grounds  that  the  plaintiff  was  not  entitled  to  indulgence, 
becaow  there  had  been  unnecessary  delay.  Here  the  venue  being  in  Merio* 
netkikire,  there  could  be  no  delay.     (He  was  then  stopped  by  the  Court.) 

Parke,  B. — We  all  agree,  that  according  to  the  rule  acted  upon  in  other 
cases,  it  is  competent  for  the  plaintiff  to  amend  in  a  penal  action,  unless 
under  very  special  circumstances,  and  one  of  those  is  unnecessary  delay. 
The  result  is,  that  we  think  the  amendment  ought  to  be  allowed  upon  payment 
of  costs,  the  defendant  to  be  at  liberty  (o  plead  de  novo,  and  the  plaintiff  un« 
dertaking  to  go  to  trial  at  the  next  Assizes.  We  should  also  be  disposed  to 
add,  that  the  plaintiff  give  security  for  costs,  but  as  there  does  not  appear  to 
he  any  precedent  for  it,  we  are  unwilling  to  make  one. 

Rule  absolute  accordingly. 

(A)  1  Bing.  N.  C.  735;  1  Scott,  706.        (c)  5  Moore,  330. 
1  Hodg.  175. 


4o 


Kzeheqner. 
Jones 

V. 

Edwabos. 


Smith  v.  Winter. 

WTALLINGER,  moved  for  a  rule  nisi,  calling  on  the  plaintiff  or  his  WHera  to  an 

attorney,  to  produce  for  the  inspection  of  the  defendant  a  certain  Jf  exchwiKe**'^ 

deed,  to  which  the  plaintiff  was  a  party.     The  action  was  brought  on  a  bill  the  defendant 

of  exchange,  and  the  defendant  pleaded,  that  he  was  only  liable  as  surety,  le  inwfoSy* 

ind  that  the  plaintiff  had  given  time  to  the  principal,  (by  the  deed  in  ques-  1"^^«  *• 

tion)  without  the  consent  of  the  defendant. — [Parke,  B. — Is  the  defendant  a  thS^tfmehad 

party  to  the  deed.]— Not  an   instrumentary  party,   but  he  is  a  party  in  {j^SncJ^: 

interest. — [Parke,  B. — The  only  cases  in  which  an  inspection  is  allowed,  are  —Held,  that 

where  a  party  holds  a  deed  as  surety  for  another.     In  Bateman  v.  Phillips  entitw"? 

(«),  the  rule  was  granted  on  the  express  ground  of  the  applicants  being  >o«l^t » ?«^ 

tiff's  poB«<»s- 
•ion,  although  it  was  suggested  that  time  had  been  thereby  giyea  to  the  principal,  the  defend- 
ant being  no  party  to  the  deed. 

(a)  4  Taunt.  157. 


'iG 


Exchequer, 
Rmxth 

V. 

Winter. 
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parties  in  interest,  though  not  instrumentarj  parties. — [Gumey,  B. — You 
should  give  the  plaintiff  notice  to  produce  the  deed,  and  if  he  then  refuses 
to  produce  it,  you  may  give  secondary  evidence  of  its  contents.]— In  Brown- 
ing  v.  Aylwin  (^),  which  was  an  action  for  negligence,  the  Court  ordered 
the  defendant  to  grant  the  plaintiff  inspection  of  his  book. 

Parkr,  B. — We  do  not  think  the  defendant  has  such  an  interest  as  en* 
titles  him  to  inspect  the  deed.  If  he  has  no  other  evidence,  he  must  file  a 
bill  of  discovery. 

Rule  refused. 

{h)  7  B.  &  C.  204. 


Angus  v.  Wootton. 

An  execution      \  RULE  having  been  obtained  by  Bar*tow,  under  the  Interpleader  Act. 

creditor  ap-         •*■*• 
peuring  under 

der  Ac^'ne^        Rogers,  for  the  claimant  objected  that  the  execution  creditor  could  not  be 
n^roduce  an    heard,  inasmuch  as  he  had  produced  no  affidavit.     He  referred  tc  Pmoeli'Y. 
Lock  (a), 

Parkr,  B. — An  affidavit  is  not  required  from  the  execution  creditor.     The 
case  of  Powell  v.  Lock,  was  that  of  a  claimant. 

(d)  3  A.  &  E.  314;  1  Har.  &  Wol.  281 ;  4  Nev.  &  Man; 852. 


Bennion  v.  Davidson  and  others. 


Thedeclara-  ^IIE  declaration  stated,  that  the  defendants,  before  and  at  the  time  of 

defendMU**^*  making  the  promise  thereinafter  next  mentioned,  were  the  owners  and 

were  oumert  of  proprietors  of  a  certain  ship  or  vessel  called  the  Frodakam  Trader,  then  in  a 

•er»nd"ihar  certain  river  near  Chester,  to  wit,  the  river  Dee,  and  bound  from  thence  to 

^**fcS*'vSS!!Id*^  ^^^^pool,  and  thereupon  the  plaintiff  theretofore  and  before  the  making  of 

on  board  the  promise  thereinafter  next  mentioned,  to  wit,  on,  &c.  at  the  request  of  the 

ffoad8,^o*b""  defendants,  caused  to  be  shipped  and  loaded  in  and  on  board  of  the  said  vea- 

aafely  carried  sel,  divers  goods,  to  wit,  800  bushels  of  potatoes  of  great  value,  &c.,  to  be 

anti  Of  mntm  taken  care  of  and  safely  and  securely  carried  and  conveyed  by  the  defendanta 

of  the  said  i^g  owners  of  the  said  vessel,  from  the  said  place  of  loading  to  Liverpooi 

the  defendants  aforesaid,  and  in  consideration  thereof,  and  of  certain  freight  and  reward  to 

pUim?ff*i5e*y  *^®  defendants  in  that  behalf,  they  the  defendants,  promised  the  plaintiff  to 

to  carry  the  take  due  and  proper  care  of  and  safely  and  securely  carry  and  convey  the 

•for4aid>l^  ^^^  goods  as  aforesaid  ;   and  although  the  defendants  then  had  and  receired 

Held,  that  i\^q  g|^(|  croodB  to  be  taken  care  of  and  carried  and  conveyed  as  aforesaid,  yet 

under  the  plea  ®  ^  -»  ^ 

of  the  ffei«Bral 

iitue,  Uie  ownerahip  of  the  defendant  was  not  admitted.    A  plea  denying  a  particular  fact 

does  not  admit  other  immaterial  allegations. 


>4 


s 


i^ 


c 


g  g  H 

•<  o  a 

2  S  o 

S  S  *< 

2  S  « 

■  B  2 


H 
o 

3. 
Ed 


I 


fe  = 


O 


H    Eh 


t>  2  . 


I       , 


?■*"-'■ 


48 


TERM  REPORTS  in  tub  EXCHEQUER. 


Exchequer, 

Bbnnion 

Davidson. 


sary  to  say  more  than  that  the  taking  issue  on  one  fact  alleged  in  the  decla- 
ration, is  only  an  admission  of  the  other  material  liyexmenis.  Here,  there  is 
no  admission  of  the  allegation  of  ownership,  because  that  is  perfectly  immaterial. 
The  declaration  would  be  equally  good  if  that  averment  were  struck  out :  the 
statement,  that  in  consideration  that  the  plaintiff  had  shippe<J  goods  on  board 
the  vessel,  and  of  the  frieght,  the  defendants  promise  sadely  to  carry  them, 
would  have  been  quite  sufficient,  con  pled  with  the  allegation  that  the  goods 
were  not  safely  carried,  to  make  out  a  complete  case  of  liability  against  the 
defendants.  The  fact  on  issue  ur  der  this  plea,  is,  whether  any  such  contract 
as  alleged  was  made,  and  the  plaintiff  must  prove  that,  either  by  shewing  that 
the  defendants  made  it  themselves,  or  if  the  captain  made  it,  that  he  was 
their  agent.  With  respect  to  Passenger  v.  BrookeSy  it  appears  from  the  fuller 
report  given  by  Mr.  ScoUf  that  tfie  evidence  was  tendered  for  the  purpose 
of  shewing  that  there  was  no  consideration  for  the  agreement  declared  on,  by 
setting  up  a  prior  agreement  between  the  plaintiff  and  a  third  party,  under 
which,  the  plaintiff  was  bound  to  do  the  same  act  which  the  declaration  alleged 
he  had  agreed  to  do,  as  the  consideration  for  the  defendant's  promise.  That 
was  not  a  denial  of  the  contract  declared  on,  but  a  sort  of  confession  and 
avoidance  of  it. 


BoLLAND,  B ,  concurred. 

Alderson,  B. — It  is  evident  that  this  averment  being  an  immaterial  one, 
was  not  admitted  ;  but  if  it  had  been  material,  it  would  not  necessarily  follow 
that  there  was  an  admission  of  it  as  a  fact  to  go  to  the  jury. 


CuRNEV,  B,  concurred. 


Rule  absolute. 


Fhe  defendant 
purchastd  a 
policy  of  assu- 
rance sold  by 
the  plaintiff; 
subject  to  a 
condition  that 
the  purchaser 
should  pay 


Harding  v.  Ambler. 

•*T^IIffS  was  an  action  to  recover  certain  interest  claimed  by  the  plaintiff  on 
the  sale  of  a  policy  of  assurance  purchased  by  the  defendant.     The 
declaration  also  contained  a  count  on  an  accoimt  stated.     The  defendant 
pleaded,  First,  nan  assumpsit;  Secondly,  payment;  and  Thirdly,  that  after 
the  purchase  of  the  said  policy  of  assurance,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  14th  January,  1836,  by  indenture  then  made 
^f  20Z*  ^^^'^    between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part,  ftc^ 
sign  an  agree-     the  plaintiff  acquitted,  released,  exonerated,  and  discharged  the  defendant  of 

nient  for  pay- 
ment of  tne 
remainder  on 
the  8th  June, 
1835,  but 
should  the 
completion  of 
the  purchase 

be  delayed,  the  purchaser  was  to  pay  interest  on  the  bftlanco  of  the  purchase  money  at  5L  per 
cent,  per  annum,  from  that  day  until  the  purchase  was  completed.  Tne  purchase  was  not  com- 
pleted until  January,  1836.  when  the  defendant  paid  the  purchase  money  and  interest,  and  the 
plaintiff  then  deHrered  to  him  an  assignment  of  the  policy,  containing  a  release  of  the  defend- 
ant from  all  claim  in  respect  of  the  purchase  of  the  policy,  and  all  monies  due  to  the  plaintiff 
in  resptet  thereof.  It  was  afterwards  discoTered  that  the  plaintiff's  attorney  had  miscalculated 
the  interest  by  34/. : — Held,  in  an  action  to  recover  this  sunt,  that  the  release  was  a  bar. 


and  from  all  claim  and  demand  whatsoever,  for,  upon,  or  in  respect  of  the 
said  purchase  of  the  said  policy,  and  all  monies  due  and  claimable  by  him  for^ 
upon,  or  in  respect  thereof,  and  of  and  from  the  said  supposed  cause  of  actioD 
in  the  first  count  mentioned.     The  replications  joined  issue  on  the  first  and 
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pleas,  and  as  to  the  third,  denied  that  the  indenture  therein  mentioned 
was  his  deed. 

The  particulars  of  demand  were  as  follows. — "  This  action  is  brought  to 
Tccofer  the  sum  of  34/.  for  the  balance  due  to  the  plaintiff  from  the  defendant^ 
OD  the  sale  of  tki  policy  mentioned  in  the  declaration.^' 

At  the  trial  before  Lord  Abingevt  C.  B.,  at  the  London  Sittings  after  Trinity 
T«rai J|  appeared  that  the  plaintiff  on  the  8th  of  May,  1 835,  put  up  for  sale  a 
policy  of  assurance,  effected  on  his  life  in  the  Equitable  Assurance  Office, 
Qoder  the  following  amongst  other  conditions  :  "  The  highest  bidder  to  be  the 
purchaser.  The  purchasers  to  pay  down  immediately  a  deposit  of  20/.  per 
cent,  in  part  payment  of  the  purchase  money,  and  to  sign  agreements  for  the 
payment  of  the  remainder  on  or  before  the  8th  of  June,  1835,  but  should  the 
completion  of  the  purchase  be  delayed  from  any  cause  whatever,  the  purchasers 
are  to  pay  interest  on  the  -balance  of  their  purchase  money,  at  5/.  per  cent, 
per  annum,  from  that  time  until  the  purchases  are  completed.^'  The  defend- 
ant became  the  purchaser  of  the  policy  for  the  sum  2290/.,  paid  the  sum  of  458/. 
byway  of  deposit,  and  signed  a  memorandum  for  payment  of  the  residue  of  the 
porchase  money.  The  purchase  was  not  completed  until  the  22d  of  Jcmuary^ 
1836,  when  the  remainder  of  the  purchase  money  was  paid,  together  with 
ioteregt  at  5  per  cent,  as  calculated  by  the  plaintiflTs  attorney,  from  the  8tb 
of/t0i«,  1835,  to  the  14th  of  January,  1836,  and  a  receipt  was  given  for  the 
same.  The  plaintiff's  attorney  also  delivered  to  the  defendant  an  indenture 
of  assignment  of  the  policy  dated  the  14th  of  January,  1836,  and  having  the 
ptaintifiTs  receipt  for  the  whole  purchase  money  indorsed  upon  it.  It  was 
subsequently  discovered  by  the  plaintiff's  attorney  that  he  had  miscalculated 
tbe  interest  by  the  sum  of  34/.,  for  payment  of  which  he  applied  to  the 
defendant,  who  refused,  and  in  consequence,  the  present  action  was  brought. 
It  was  objected  that  the  plaintiff  was  estopped  from  recovering  by  the  inden« 

tore,  containing  the  release  set  out  in  the  plea.     A  verdict  having  been 

taken  fur  the  plaintiff  with  liberty  to  move  to  enter  a  nonsuit. 

Erii  obtained  a  rule  accordingly,  against  which, 

KtUey  shewed  cause. — The  agreement  to  pay  interest  was  collateral,  and 
wholly  independent  of  the  fmal  settlement  and  payment  of  the  purchase  money. 
The  event,  upon  which  the  claim  of  interest  arose,  might  never  have  happened. 
It  is  clearly  no  part  of  the  purchase  money,  for  if  the  purchase  had  been  com- 
pleted on  the  8th  of  June,  no  interest  would  have  been  payable.  The  plea  is 
that  the  plaintiff  "  released  and  discharged  the  defendant  from  the  purchase 
"woey." — [Parke,  B. — The  question  is  whether  the  interest  is  not  a  part  of 
the  purchase  money.] — It  is  impossible  to  identify  the  two  claims,  and  to  say 
that  interest  is  part  of  the  principal.  At  the  time  the  contract  was  made,  the 
tmoant  of  the  purchase  money  alone  was  payable.  In  the  case  of  bills  of 
exchange,  interest  is  distinct  from,  and  not  incidental  to,  the  principal.  In 
Lumiey  v.  Hudson  (a),  the  plaintiff  held  a  bill  of  exchange  accepted  by  the 
defendant ;  when  it  became  due,  in  March,  defendant  asked  for  time,  and  in 
As^gave  plaintiff  another  bill  for  the  same  sum,  plaintiff  telling  him  at  the 
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same  time  that  something  was  due  for  interest,  and  continued  to  hold  the 
first  bill ;  the  second  bill  was  paid  after  it  became  due : — Held,  that  the  plain- 
tiff was  still  entitled  to  sue  defendant  on  the  first  bill  for  the  interest  due  on 
it.  Here  interest  is  more  distinct  from  the  principal,  it  is  in  the  nature  of  a 
compensation  for  the  delay  in  performing  the  agreement. 

Erie  in  support  of  the  rule. — The  consideration  for  the  assignment  was  the 
payment  of  the  whole  amount  of  principal  and  interest :  if  the  defendant  had 
sued  the  plaintiff  for  not  completing  the  contract,  he  must  have  alleged  his 
readiness  to  pay  principal  and  interest.  The  deed  must  be  taken  most 
strongly  against  the  party  conveying,  and  if  the  intention  of  the  parties  is  to 
be  looked  at,  it  is  clear  that  the  indenture  was  intended  to  be  a  release  of  all 
claim  in  respect  to  the  transfer  of  the  policy. 

Lord  Abinger,  C.  B. — The  release  in  terms  only  applied  to  the  principal 
sum  of  2290/.,  and  the  question  is,  whether  the  plaintiff  having  executed  a 
deed,  stating  that  to  be  purchase  money,  can  now  give  evidence  of  a  parol 
contract,  shewing  that  something  more  was  to  be  paid.  The  conditions  of  the 
sale  stipulated  that  the  price  of  the  policy  is  to  be  paid  on  the  8th  of  /initf, 
phis  the  interest,  if  not  paid  on  that  day.  If  the  contract  had  been  that  the 
purchaser  should  pay  the  principal  sum  on  the  8th  June,  nothing  being  said 
about  the  interest,  and  when  that  day  arrived  the  parties  entered  into  a  new 
contract,  that  in  consideration  of  further  forbearance,  interest  should  be  paid, 
then  Mr.  Kelly's  argument  would  be  right,  but  this  is  a  contract  in  which 
the  interest  forms  part  of  the  purchase  money. 

Parke,  B. — J  am  of  opinion  that  this  was  an  agreement  to  pay  so  much 
more  for  the  policy,  provided  the  purchase  was  not  completed  within  a 
certain  time.  For  the  reasons  given,  I  think  the  plaintiff  has  estopped  him- 
self from  claiming  any  more  upon  the  policy. 


HOLLAND  and  Gurnev,  Bs.,  concurred. 


Rule  absolute. 


Wrightson  V.  Bywater  and  others. 


By  an  order  of    'T^HIS  was  an  action  of  trespass,  which  came  on  for  trial  at  the  Letcetier 
cause  was  re-  Summer  Assizes,  1835,  and  was  referred  by  order  of  Nisi  Prius  to  an 

ferred  to  an       arbritrator,  who  was  to  settle  all  matters  in  difference  between  the  parties  at 

arbitrator,  who  * 

was  to  settle  all 

matters  in  difference  between  the  parties  at  law,  and  in  equity,  &c.,  so  that  he  should  publish 
his  award  by  a  certain  day,  (witn  power  to  enlarge  the  time),  ready  to  be  delivered  to  the 
parties,  or  if  either  of  them  should  be  dead,  to  their  personal  representatives,  and  the  arbitral- 
tor  was  to  be  at  liberty  to  make  one  or  more  awards  at  his  discretion.  At  the  time  of  the  sub- 
mission two  suits  in  eqtiity  were  pending,  in  which  the  parties  to  the  action  were  interested, 
and  in  which  certain  infants  were  also  concerned.  Before  an  award  was  made,  one  of  the 
parties  to  the  equity  suits  died.  The  arbitrator  made  his  award,  whereby  he  ordered  that  a 
verdict  should  be  entered  for  the  plaintiff,  damages  .500/.,  and  that  the  defendants  should  pay 
the  further  sum  of  350L  for  grievances  not  included  in  the  declaration : — HeM,  Firsts  that  the 
award  was  sufficiently  final,  althou(^h  ii  did  not  dispose  of  the  equity  suits.  Seamdivy  that  it 
was  not  bad  by  reason  of  infants  bemff  parties  to  the  suits.  ThznUy^  that  the  arbitrators  autho* 
rity  was  not  revoked  by  the  death  of  X.,  and  latUy^  that  the  award  of  350Z.  for  other  grievances 
was  sufficiently  certain. 


HILAKY  TERM,  1838.  ol 

iiw  and  in  equity,  and  to  order  and  determine  what  he  should  think  fit  to  be       Exdeqver. 
done  by  either  party  respecting  the  matters  in  dispute,   so   as   the   said     wriohtson 
arbitrator  should  make  and  publish  his  award  in  writing:,  concernine:  the  **• 

.  e?'  o  BYWATER. 

premises  ready  to  be  delivered  to  the  parties,  or  if  either  of  them  should  be 
dead  before  the  making  of  the  award  to  their  respective  personal  represeiita' 
tii^Sf  who  should  require  the  same  on  or  before  the  first  day  of  Michaelmas 
Term  then  next     There  was  u  power  to  enlarge  the  time  for  making  the 
award  from  time  to  time,  as  occasion  should  require,  and  the  arbitrator  was 
to  be  at  liberty  io  make  one  or  more  awards  at  his  discretion.      At  the 
time  of  the  submission,  two  suits  in  equity  were  pending,  in  which  the  parties 
to  this  cause  were  concerned,  and  in  which  certain  infants  were  interested. 
On  the  first  meeting  before  the  arbitrator,  a  postponement  of  the  reference 
vas  applied  for,  in  consequence  of  the  absence  of  the  defendant's  counsel. 
The  arbitrator  required  as  a  condition  of  the  postponement,  that  the  defend- 
ants should  place  in  a  banker^s  hands,  the  sum  of  730/.,  to  abide  the  event  of 
the  award,  which  was  accordingly  done.     The  time  for  makhig  the  award 
duly  enlarged,  until  the  first  day  of  Michaelmas  Term,  1836.     In  the 
time,    Thomas    Linaker,  a  plaintiff  in  one  of  the  equity  suits,  died, 
lo/me,  lSd6,  the  arbitrator  made  his  award,  whereby,  after  reciting  the 
onfcr  of  reference,  he  ordered  and  directed  that  a  verdict  should  be  entered 
ibr  the  plaintiff  upon  all  the  issues,  damages,  500/. ;   and  he  further  ordered, 
that  the  defendants  should  pay  or  cause  to  be  paid  to  the  plaintiff,  the  said 
nnnof  500/,  as  well  as  the  further  sum  of  350/,  which  he  awarded  to  be 
paid  by  the  defendants  to  the  plaintiff,  as  damages ybr  grievances  not  included 
»  the  plaintiffs s  declaration.     In  Michaelmas   Term,    1836,  a  rule  was 
obtained  for  setting  aside  the  award  on  several  grounds;  First,  that  it  was 
Bot  final,  not  having  disposed  of  the  suits  in  equity ;  Secondly,  that  the  infant 
parties  to  those  suits  were  not  bound  by  the  legal  submission ;  Thirdly,  that 
the  mbmission  was  revoked  by  the  death  of  Linaker  ;  and  lastly,  that  the 
•»ard  of  350/.  for  other  grievances,  was  nut  sulliciently  certain.     That  rule, 
Wever,  was  discharged.     Judgment  having  been  afterwards  entered  upon 
the  award,  and  execution  sued  out  for  the  balance  awarded  beyond  the  730/. ; 
a  rule  nisi  was  obtained  for  setting  them  aside,  on  the  above  mentioned 
fruimds;  against  which, 

Goulhurn,  Serjt.,  and  Humfrey,  shewed  cause. — The  award  is  sufficient, 
although  the  equity  suits  are  not  disposed  of,  the  arbitrator  having  express 
power  to  make  one  or  more  awards.  As  to  the  objection  that  there  are 
wfait  parties  to  the  equity  suits,  the  provision  enabling  the  arbitrator  to 
Biake  several  awards,  was  expressly  intended  to  meet  that  difficulty.  Then 
the  clause  providing  for  the  delivery  of  the  award  to  the  personal  representa- 
tives of  the  parties,  prevented  the  death  of  Linaker  from  operating  as  a  re- 
vocation of  the  arbitrator's  authority,  Clarke  v.  Crofts  (a).  The  award  of 
ViM.  is  sufficiently  specific. 

^W.W.  FoUett,  and  Hoggins,  conird. — First,  the  suits  in  equity  as  well  as 
kw,  were  all  referred  upon  the  terms  of  the  arbitrator  making  his  award  by 
a  certain  day.    He  cannot  now  make  any  further  awards  as  be  has  omitted  to 

(a)  4  Bing.  143 ;  12  Moore,  349. 
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enlarge  the  time  for  that  purpose.  If  this  award  be  good,  he  might  have 
awarded  on  any  one  subject,  however  minute,  omitting  the  rest.  The  true 
construction  of  the  clause  enabhng  the  arbitrator  to  make  seventi  awards  is, 
that  he  may  make  awards,  regulating  their  proceedings  in  the  mean  time, 
before  he  makes  his  final  award.  The  determination  of  these  suits  in  equity 
might  have  rendered  unnecessary  the  award  as  to  the  350/.  It  is  clear  the 
consideration  for  the  submission,  was  that  all  matters  should  be  determmed. 
There  are  numerous  authorities  to  the  effect,  that  awards  are  bad,  which 
do  not  determine  all  matters  referred,  In  re  Tribb  (Jb),  and  the  cases  there 
cited. 

Secondly,  the  submission  was  not  mutual,  because  the  infants  were  not 
bound,  BiddeU  v.  Dowse  (c),  in  that  case  the  order  of  reference  contained 
a  similar  clause,  enabling  the  arbitrator  to  make  one  or  more  awards.  An 
award  cannot  be  binding,  unless  there  be  a  previous  binding  submission, 
Marsh  v.  Wood  (d),  Pearse  v.  Pearse  (tf),  Hayward  v.  Phillips  (/). 

Thirdly^  the  death  of  Linaker  operated  as  a  revocation  of  the  arbitrator's 
authority.  Linaker  may  have  been  a  party  to  the  matters  in  differfnce,  not 
included  in  the  action,  upon  which  the  arbitrator  has  awarded.  The  objec- 
tion is  not  cured  by  the  clause  for  the  delivery  of  the  award  to  the  personal 
representatives.  In  the  case  of  a  dispute  as  to  a  particular  chattel,  ihe  ex- 
ecutor would  not  be  bound.  No  attachment  could  be  obtained  against  him  if 
he  refused  to  perform  the  award.  In  Marsh  v.  Wood,  Lord  Tenterden,  C.  J. 
observes,  that  "  if  by  matter  ex  post  facto,  a  submission  becomes  ineffectual 
as  to  one  party,  it  must  be  altogether  void. 

Lastly,  the  award  of  350/.  for  other  grievances,  is  uncertain  ;  it  does  not 
state  what  the  grievances  were. — [Parke,  B. — The  Court  has  no  doubt  as  to 
this  point.  This  part  of  the  award  is  only  between  the  plaintiff  and  defend- 
ant in  the  action,  and  the  nature  of  the  grievances  would  appear  by  parol 
evidence  before  the  arbitrator  ;  and  for  those  grievances,  the  plaintiff  is  enti- 
tled to  350/.,  and  no  more. 

The  judgment  of  the  CJourt  was  now  delivered  by 


Parke,  B. — This  was  an  application  to  the  Court  to  set  aside  a  judgment, 
entered  up  pursuant  to  an  award  on  a  submission  by  rule  of  Court,  and  a^. 
fa.  thereon,  and  for  a  return  of  a  part  of  the  money  deposited  with  the  sheriiT 
upon  the  execution  o(  the  fi.  fa.  The  case  has  been  several  times  before  the 
Court  in  its  earlier  stages ;  and  last  of  all,  upon  a  motion  to  set  aside  the 
award,  which  the  Court  refused,  the  majority  intimating  a  strong  opinion  that 
it  was  good,  but  deciding  merely,  on  that  occasion,  that  it  ought  not  to  be 
set  aside,  but  the  parties  lefl  to  contest  its  validity,  where  that  necessarily 
would  come  in  question.  On  this  application  to  set  aside  the  judgment  and 
execution,  we  must  determine  the  validity  of  the  award,  for  there  is  no  other 
way  than  by  this  motion,  in  which  the  defendants  can  contest  the  legality  of 
that  judgment  and  execution.  We  are  of  opinion,  that  luider  the  circum- 
stances of  this  case,  the  award  is  good. 

It  appears  from  the  affidavits,  that  this  action  stood  for  trial  at  the  Summer 
Assizes,  1835 :  that  besides  the  subject  of  it,  there  vifere  other  matters  in  dif- 


S3  A.  &  E.  295. 
6  B.  &.C.  %^5;  9  D.  &  R.  404. 
(d)  9  B.  &  C.  659. 


(e)  9  R  &  C.  484. 
(/)  I  Nev.  &  P.  288. 
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pate  between  the  parties  to  the  action ;  and  there  were  also  pending  two  suits 
In  equity,  lAnaker  v.  Lacey,  and  Lacey  v.  Laceyy  in  which  suits,  infants  were 
coDcemed ;  but  who  were  the  parties  to  these  suits  (except  that  one  Thomas 
Unaker  was  a  plaintifT  in  one),  or  in  what  way  thos?e  suits  were  connected 
with  the  subject  of  the  action  does  not  appear,  and  therefore  we  cannot  as- 
same  them  to  have  any  connexion,  except  so  far  as  appears  by  the  submission 
to  the  reference  hereinafter  mentioned.  When  the  cause  came  on  for  trial, 
an  order  of  reference  was  made,  of  which  this  is  the  substance.  [His  Lord- 
skip  stated  the  order].  Soon  after  this,  the  defendants  deposited  730/.  to 
abide  the  reference,  and  by  their  attorney,  attended  the  prior  and  subsequent 
Beetings.     On  the  27th  December ^  1835,  Linaker  died. 

On  the  17th  June,  1836.  the  arbitrator  made  his  award.  [His  Lordship 
lad  the  award].  After  this  award,  the  730/.  was  received  by  the  plainti^, 
and  judgment  was  signed,  and  execution  is.«;ued  for  the  balance  awarded  and 
costs. 

The  objections  to  the  award,  were ;  Firsts  that  it  was  not  final  because  the 
danoery  suits  were  not  disposed  of ;  Secondly,  that  the  submission  was  not 
mntiiai,  because  infants  were  parties,  and  were  not  bound,  nor  could  be  r 
TkiMy,  that  it  was  revoked  by  the  death  of  Linaker,  one  of  the  parties ;  and 
RufMy,  that  it  was  void  as  to  the  350/.  awarded  for  other  grievances  as  not 
being  sufficiently  certain.  The  last  of  the  objections  was  disposed  of 
during  the  argument,  and  it  is  unnecessary  to  say  anything  more  upon  it. 

With  respect  to  the  other  three,  the  first  is  wholly  founded  on  the  assump- 
tion, that  in  order  to  make  the  award  valid,  it  is  necessary  that  every  matter 
in  difference  should  be  decided  by  it,  and  if  that  assumption  is  incorrect,  the 
oi>jeGtion  fails.     The  other  two  depend  mainly,  but  not  entirely  on  the  same 
tmunption.      The  death  of  Linaker  afiTects  only  the  authority  to  determine 
ibt  suit  in  which  he  was  a  party ;  and  therefore,  even  supposing  that  not- 
^idtttanding  the  clause  in  the  submission  providing  for  the  death  of  any 
pvtj,  the  power  to  award  upon  that  suit  is  revoked  ;  yet,  if  an  award  upon 
tbalsnit  be  not  essential  to  the  validity  of  the  award ;  on  other  matters,  the 
inrd  may  nevertheless  be  good.     So  in  like  manner,  if  the  determination  of 
tiiose  matters  in  which  the  infants  have  an  interest  be  not  necessary  to  thede- 
wion  of  those  in  which  they  have  none,  the  want  of  such  decision  would  be 
nmaterial.      If  it  be  said  that  it  was  a  part  of  the  consideration  for  the  de- 
ftodant's  promise  to  refer  the  suits  and  the  actions,  that  the  arbitrator  should 
hare  a  eontinning  power  to  decide  all  the  suits,  the  answer  is,  that  such  was 
not  the  case,  for  all  the  parties  contemplated  that  the  reference  should  go  on, 
notwithstanding  the  death  of  a  party  of  which  the  express  provision,  binding 
the  executors,  is  a  proof  whether  that  provision  would  be  effectual  or  not  to 
nike  an  award,  in  that  particular  suit,  valid.    So  if  it  be  argued,  that  the 
igreement  on  the  behalf  of  all  the  parties  to  all  the  suits  to  give  the  arbitra- 
tor power  to  decide,  was  also  a  part  of  that  consideration,  and  that  the  want 
of  a  binding  consent  of  the  infant  parties  caused  the  failure  of  the  considera- 
tion, the  answer  is,  that  all  parties  well  knew  that  there  were  infant  parties, 
and  as  they  must  be  presumed  to  know  the  law,  they  knew  they  were  not 
bound  by  the  attorney's  consent  on  their  behalf,  and  therefore,  they  had  all 
the  consideration  which  they  had  stipulated  for,  and  the  consent  of  those  par- 
tiesy  who  could  and  did  consent,  was  a  sufiScient  consideration,  in  point  of  law, 
for  their  promise. 


Exdiequer, 
WaiGHTSoir 

V. 

Bywatkr. 
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Exthequer, 
Wrightson 

V. 
By  WATER. 


The  question  therefore  is  reduced  to  this,  whether  under  this  reference  it 
IS  necessary  to  the  validity  of  any  award  to  be  made  pursuant  to  it,  that  it 
should  decide  all  the  matters  in  dispute.  And  this  is  a  mere  question  of 
eonstruction,  for  there  is  no  rule  of  law  requiring  it ;  its  necessity  arises  from 
the  contract  of  the  parties.  The  old  rule  was,  that  unless  the  submissioD 
expressly  made  it  conditional,  with  an  " ita  qvod^^  an  award  of  part onlj 
was  good.  This  was  laid  down  by  Lord  Coke,  in  Ormelade  v.  Coke  {g\ 
and  it  was  so  held  in  Dt/ety  242  b.,  Baspoles  Case  (A),  and  many  other  cases. 
In  more  modern  cases  it  has  been  said,  that  an  express  condition  is  not 
required,  for  in  Bradford  v.  Beavan  (i),  C.  J.  Willis  says,  *•  I  am  willing  to 
carry  it  as  far  as  it  has  been  carried  already,  because  were  it  not  for  the 
cases,  I  should  be  of  opinion  that  when  all  matters  are  submitted,  though 
without  such  condition  all  matters  must  be  determined,  because  it  was 
plainly  not  the  intent  of  the  parties,  that  some  matters  only  should  be  dete^ 
mined,  and  that  they  should  be  left  at  liberty  to  go  to  law  for  the  rest."  But 
beyond  this  the  cases  have  not  gone,  and  it  is  still  the  question  whether  the 
parties  intended  all  to  be  decided.  In  Simmonds  v.  Swain  (j),  Chambre,  J. 
says,  "  a  great  deal  of  nicety  prevailed  in  the  old  cases,  respecting  awardSi 
but  the  rigour  of  that  interpretation  has  for  a  long  time  been  gradually  relaxiogi 
and  the  Courts  are  now  come  to  a  mode  of  considering  them  more  consonant 
to  common  sense.  But  even  in  the  earlier  cases,  so  long  since  as  in  RolUi 
Abridgment,  Arbitrament,  L.,  it  was  in  some  cases  held  that  unless  there 
was  a  clause  "f/a  quod  fiat  de  preemissis^''  it  was  sufficient  to  make  the  award 
good  that  one  point  was  decided,  provided  that  it  was  not  necessary  in  order 
to  make  the  award  just,  that  the  others  should  be  decided  also.  In  the  case 
of  Payne  v.  Cook,  adjudged  many  years  since  in  the  Exchequer  Chamber, 
many  points  relating  to  awards  were  decided  on,  and  amongst  others,  this 
general  doctrine  was  strongly  laid  down;  that  as  there  was  no  clause  in  tbo 
submission,  providing  that  the  award  should  be  made  on  all  points  submittedi 
if  the  matters  omitted  were  not  necessarily  dependent  on  and  connected  with 
the  other  points,  the  award  sliould  be  sustained.'^ 

The  point  to  be  decided  then  is,  whether  this  submission  requires  the 
award  to  be  made  of  all  matters  in  dispute.  In  ascertaining  its  meaning  every 
part  is  to  be  construed  together;  and  when  we  find  a  clause  that  the  arbi- 
trator is  to  have  power  to  make  "  one  or  more  awards  at  his  discretion,**  we 
cannot  doubt  but  that  the  arbitrator  might  make  a  valid  award,  on  one  entire 
subject  of  dispute.  For  it  cannot  be  supposed  that  such  separate  awards 
when  made,  were  not  intended  to  be  binding  from  the  time  they  were  made, 
it  is  impossible  to  imagine  they  were  to  be  ambulatory  till  the  last  was  made ; 
and  the  case  is  very  different  from  that  of  a  reference,  with  power  to  regulate 
the  intermediate  enjoyment,  or  to  give  directions  respecting  the  intermediate 
management  of  some  subject  of  dispute,  which  from  their  very  nature  are 
meant  to  have  a  temporary  operation  only.  This  is  a  provision  that  the  arbi- 
trator may  make  one,  or  more  final  awards. 

We  therefore  think  that  in  this  case  the  parties  have  given  the  power  to 
the  arbitrator,  to  dispose  of  all  matters,  but  have  not  made  it  a  eonditiot^ 
that  all  matters  should  be  disposed  of  by  him. 


Uj")  Cro.  Jac.  355. 
(X)  8  Coke,  98. 


(0  WiUes,  270. 
(»  1  Taunt.  554. 
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The  only  case  nec€*ssary  to  be  considered,  and  which  is  in  any  degree  op-      Errneqver, 
posed  to  this  view  of  the  question,  is  that  of  Biddell  v.  Dowie,  where  in  fact     wr^J^^on 
there  was  a  similar  clause  in  the  agreement  of  reference.     But  it  is  quite  **• 

enough  to  say,  that  this  point  was  not  argued  or  considered  in  the  Court  of 
King^B  Benrh,  and  we  cannot  take  the  judgment  as  a  binding  authority,  upon 
a  point  which  was  not  brought  before  the  Court.  The  rule  therefore  will  be 
discharged. 

Rule  discharged. 


MoGO  and  another,  Assignees  of  Purn£ll,  an  Insolvent 

Debtor,  v.  Baker. 

A  SSUMPSIT  for  money  had  and  received  to  the  plaintifTs*  use,  as  assig-  The  ft«siprncci 

nees,  and  on  an  account  stated  with  them.     Plea: — Non  assumpsU-  or^nsolVen/*  * 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Bristol  Assizes,  it  appeared  that  take  such  pVn. 

•      I       r%       •  ^ti^^^       1*1  ^'^^l'^f^  pcrty  Onlv  RS  he 

■the  Spnngoi  1835,  the  msoivent  became  tenant  of  the  defendant,  of  an  mn  was  eauitably 

^Clevedon,     At  the  time  that  he  took  possession  of  the  premises,  furniture  f*  ^U' entitled 

Mbeen  supplied  to  the  value  of  170/.  which  was  paid  for  by  the  defendant,  to  at  the  time 

aodit  was  agreed  that  Purnell  should  give  him  a  bill  of  sale  of  goods  and  furni-  ruptcy  or  as- 

tusBt  as  a  security  for  the  advance.     In  Julu.  1836,  the  defendant  delivered  s'gnment; 

-.  n"  .  F'i-i-i  f  therefore,  if 

bii  account  to  Purneli,  amounting  in  the  whole  to  403/.,  mcludmg  the  170/.  i4.  ajrroeto 

fcr  furniture;  and  on  the  12th  /w/y,  Purneii  executed  a  bill  of  sale  to  the  sp^c^fic'^g^T^s 

defieudant  of  all  his  household  goods,  furniture,  wines,  &c.,  and  gave  a  war-  a!»  security 

HBloT  attorney  to  secure  the  amount.     On  the  24th  September,  the  pro-  advanced;  and 

pviy  <m  the  premises  was  sold  by  the  defendant's  directions,  and  produced  the  '?^"Tv'^^v 

nm  of  249/.     Purnell  was  subsequently  arrested  at  the  suit  of  another  ere-  fit  of  the  In- 

Aor,  and  obtained  bis  discharge  under  the  Insolvent  Debtors'  Act.     It  was  Debtors*  Act 

praied  that  before  the  12lh  /u/y,  Purnell  had  expressed  his  desire  to  give  having  within 

tb^ defendant  security,  but  that  the  defendant  had  made  no  application  to  before  the 

Un  to  execute  the  bill  of  sale  until  that  day.     The  action  was  brought  to  Jr^^fun'^^arif^^^ 

lecDfer  the  proceeds  of  the  sale,  it  being  alleged  that  the  bill  of  sale  and  war-  assigned  the 

not  of  attorney  were  void  under  the  32d  st?ction  of  the  7  Geo,  4,  c.  57.     A  fuance^of^such 

verdict  havine  been  found  for  the  plaintiff,  the  amount  of  damage  to  be  set-  aRreement,  the 

~ .  r  '  o  a«8if»nee»  are 

tied  by  an  arbitrator.  not  entitled  to 

recover  them, 
but  if  the 

BampaSf  Serjt.,  in  Michaelmas  Term  obtained  a  rule  nisi  for  a  new  trial,  agreement 

m  the  ground  that  by  the  agreement  made  in  1835,  an  equitable  mortgage  of  as^sign^uch 

the  furniture  had  been  created,  and  therefore  the  assii^nees  were  not  entitled  J???^'  ^"^  ^^ 

°  might  have  at 

to  recover.  the  time  of 

the  execution 
of  the  asnign- 

Crowder  and  Barsiow  shewed  cause. — This  was  clearly  a   voluntary  mcnt,  theas- 

transier,  and  having  been  made  within  three  months  before  the  commence-  bl?"ntitlcd  to 

ment  of  the  hnpnsonment,  is  void  under  the  32  section  of  7  Geo,  4,  c.  57. —  them. 
[Parhe,  B. — ^The  rule  was  granted  on  the  ground  that  the  arrangement  that 
•  bill  of  sale  should  be  given  to  the  defendant  as  a  security  for  the  price  of 
the  lumiture,  operated  as  an  equitable  mortgage,  which  would  prevent  the 
furniture  from  passing  to  the  assignees.] — Until  the  bill  of  sale  was  given, 
the  whole  agreement  rested  in  contract.     The  term  "  voluntary"  means  with- 
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out  pressure,  or  as  a  witness  stated  ''  spontaneous/^  Stuckey  v.  Drewe  (a), 
Arnell  v.  Bean  (^),  Margareion  v.  Saxion  (c). — [Parke,  B. — Stuckey  v 
Drewe  may  be  considered  as  overruled  so  far  as  it  appears  to  decide  that  a 
bond  fide  conveyance,  in  consideration  of  an  advance  of  money,  is  voluntary, 
because  made  on  the  mere  motion  of  the  insolvent.  In  the  present  case,  if 
there  was  an  equitable  assignment  of  the  furniture,  the  plaintifls  are  not  en- 
titled to  recover,  because  the  assignees  either  of  a  bankrupt  or  of  an  insol- 
vent are  only  entitled  to  that  property  to  which  he  has  both  a  legal  and  4Ui 
equitable  right.  If  this  has  been  an  agreement  to  execute  at  a  future  day  a 
bill  of  sale  of  all  the  goods  that  the  insolvent  might  then  have,  it  would  not 
be  an  equitable  assignment,  but  it  would  be  such,  if  it  had  related  to  certain 
specific  furniture,  plus  the  goods  that  he  might  then  have  in  his  possession.] — 
The  bill  of  sale  included  the  insolvent's  other  goods,  in  addition  to  the  furni- 
ture which  had  been  supplied  by  Carter,  and  for  those  goods  the  assignees 
would  be  entitled  to  recover. 

Erie  and  Bompai,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Parke,  B. — As  the  amount  of  damage  has  been  referred,  it  is  better  that 
the  whole  matter  should  go  liefore  a  legal  arbitrator.  The  arbitrator  will  take 
the  law  to  be  that  which  is  laid  down  by  the  Court,  viz.  that  if  the  agree- 
ment was  to  mortgage  certain  specific  furniture,  of  which  the  earpui  was 
ascertained,  then  the  defendant  would  acquire  an  equitable  title,  which  would 
prevent  the  property  from  passing  to  the  assignees,  and  the  execution  of  the 
bill  of  sale  would  convert  that  equitable  title  into  a  legal  one  ;  but  if  it  was 
only  on  agreement  to  mortgage  furniture  to  be  subsequently  acquired,  then 
no  right  in  equity  would  be  conferred.  I  have  had  an  opportunity,  during 
the  argument,  of  consulting  a  very  high  authority,  and  it  must  be  taken  that 
the  rule  in  equity  is  as  I  have  stated  it.  If  the  parties  object  to  refer,  there 
must  be  a  new  trial. 

Rule  accordingly. 


(<i)  2  My  I.  &  K.  190. 

(b)  8I3ing.  87;  1  M.  &  S.  157. 


(c)  1  Y.  &  Col.  530. 


Nil  debet  is  a 
good  jplea  to 
an  action  of 
debt  on  the  2 
&  3  Edw.  6,  c 
13,  for  treble 
value  for  not 
setting  out 
tithes. 


Eari  Spencer  t?.  Swannell. 

"r|EBT  on  the  2  &  3  Edw,  6,  c.  13,  s.  1,  for  the  treble  value  of  tithes  not 
set  out.      Plea : — Nil  debet.      Special  demurrer,  assigning  for  cause, 
that  the  plea  of  ni7  debet  is  not  allowable  in  any  action. 

Newman,  in  support  of  the  demurrer,  was  stopped  by  the  Court 

Henderson,  in  support  of  the  plea.— Fi>«^  the  rule  of  Court  applies  only 
to  actions  of  contract.  In  Faulkner  v.  Chevell  (a),  which  was  an  action  of 
debt  on  the  22  Geo.  2,  c.  46,  s.  14,  against  a  deputy  clerk  of  the  peace  for 
practising  as  an  attorney,    Littledale,  J.  says,    "The  rules  were  never 

{a)  5  Add.  &  £.  213^  2  Har.  &  Well.  183. 
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netat  to  apply  to  these  cases,  and  if  they  do,  it  was  an  orerslght  in  draw- 
ing them  up."  If  the  defendant  had  pleaded  "  that  be  never  was  indebted 
in  manner  and  form  as  in  the  declaration  alleged/'  that  would  be  no  answer 
to  the  action,  such  plea  being  the  same  in  effect  as  the  the  plea  of  non  ai' 
fwnpnt  in  indehitatta  assumpsit ;  that  is,  it  operates  only  as  a  denial  in  fact 
of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
ihich  they  may  be  implied  by  law.  it  is  clear,  that  this  count  is  not  founded 
QQ  a^  contract,  express  or  implied.  Lord  Cokey  speaking  of  this  form  of 
iction,  observes,  that  "  this  action  of  debt  is  no  action  of  debt  within  the 
Statute  of  23  Hsn,  8,  because  it  is  neither  upon  a  specialty,  or  by  contract ; 
neither  is  this  action  upon  this  Statute  any  action  for  any  wrong  personal, 
iarmediately  done  to  the  plaintiff,  for  it  is  a  nonfeazance,  viz.  a  not  setting  out 
of  tithes ;  Trtn.  42  Eliz.  in  Communi  Bancoy  adjudged  in  action  for  treble 
nine  upon  this  Statute ;  not  guilty  or  nil  debet  are  good  pleas,  and  so  upon 
the  Statute  5  £/«>.,  upon  perjury.''  (6).  The  case  referred  to  is,  doubtless, 
tbt  of  Worthy  v.  Herpingham  (c),  where  it  was  held,  that  "  in  action  upon  the 
Statotet  which  prohibits  a  thing  upon  which  a  penalty  is  demanded,  the  issue 
naj  be  non  eulpabilis  or  nil  debet^  Johns  v.  Came  {d),  and  Dawtrey  v. 
hki  (e)j  are  to  the  like  efiect.  It  is  because  this  is  not  a  debt  ex  contractu^ 
tkt  DO  action  will  lie  against  an  executor  for  the  act  of  his  testator  in  not  set- 
ting out  tithes,  Moreton  v.  Hopkins  (/) ;  and  for  the  same  reason,  the  Statute 
of  Limitations  is  not  pleadable,  Talory  v.  Jackson  (y). 

Secondly.     This  case  falls  within  the  proviso  at  the  end  of  the  first  section 
of  the  2  &  3  W.  4,  c.  42,  by  which  no  rule  or  order  is  to  have  the  effect  of 
depriving  any  person  of  the  power  of  pleading  the  general  issue  and  giving 
the  special  matter  in  evidence,  in  any  case  in  which  he  is  now  or  hereafter 
dall  be  entitled  to  do  so,  by  any  Act  of  Parliament.     The  plea  of  nil  debet  is 
giveoby  the  21  Jac,  1,  c.  4,  s.  4,  which  enacts,    **  that  if  any  information, 
tnit,  or  action,  shall  be  brought  or  exhibited  against  any  person  or  persons 
fcriny  offence  committed  or  to  be  committed  against  the  form  of  any  penal 
lar,  either  by  or  on  behalf  of  the  king,  or  by  any  other,  or  on  the  behalf  of 
ihehkg  and  any  other,  it  shall  be  lawful  for  such  defendants  to  plead  the 
geoenJ  issue,  that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give 
such  special  matter  in  evidence  to  the  jury  that  shall  try  the  same,  which 
matter,  being  pleaded,  had  been  a  good  and  sufficient  matter  in  law  to  have 
discharged  the  said  defendant  against  the  said  information,  suit,  or  action,  &c." 
It  is  true,  that  the  first  section  applies  to  qui  tarn  actions  only,  and   the 
second  and  third  appear  to  be  in  furtherance  of  the  first  clause,  but  the 
language  of  the  last  section  is  sufficient  in  terms  to  include  a  case  of  this 
kind.    This  is  strictly  a  penal  action.     In  Radford  v.  MIntosh  (A),  Lord 
Kenyon  says,  penal  Statutes  are  defined  to  be  *'  such  Acts  of  Parliament 
whereby  a  forfeiture  is  inflicted  for  transgressing  the  provisions  therein  con- 
tained."     Nil  debet,  or  not  guilty,  was  pleadable  before  the  Statute  of  21 
Jae,\,c.  4,  but  until  the  passing  of  that  Act,  it  would  operate  as  a  denial 
criy,  and  would  not  let  in  the  special  matter. 

Thirdly,  supfx^sing  the  plea  bad,  it  does  not  necessarily  follow  that  this 
ii  the  form  in  which  the  objection  is  to  be  taken.     The  plaintiff  should  have 
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Exthetp'or,      applied  to  (he  Court  or  a  judge  to  set  it  aside.     Where  the  failure  to  observe 
Earl  Spencer    ^  prescribed  mode  of  pleading  is  intended  to  be  (he  subject  of  denaurrer,  it  is 
^'  so  stated  in  (he  rule,  as  in  the  case  of  setting  out  the  abuttals  in  an  actionof 

trespass  quare  clauaum /regit, — [Parke,  B. — If  the  plea  be  bad,  the  objeciicMi 
may  be  taken  on  demurrer.] 


SWANNILL. 


Newman,  contrd, — Before  the  Stat.  21  Jac.  1,  the  pleas  of  fii7  (/e^^/,  or  not 
guilty,  were  good  pleas.      It  is  said,  that  the  rule  applies  only  to  actions  of 
contract ;  but  nothing  can  be  more  general  than  the  terms  of  the  fourth  rule : 
"  in  other  actions  of  debt  in  which  (he  plea  of  nil  debet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the  de- 
fendant shall  deny  specifically  some  particular  matter  of  fact  alleged  in  the 
declaration,  or  plead  specially  in  confession  and  avoidance.'' — [Parke,  B. — The 
real  question  is  whether,  supposing  this  case  comes  within  the  words  of  the 
nde,  we  had  any  power  to  take  away  a  plea  given  by  Statute.      It   was,  no 
'  doubt,  the  intention  of  the  framers  of  (he  rule,  to  take  away  the  plea  of  nil 
debet  wherever  it  could  be  done ;  but  had  (hey  any  power  to  do  so  in  the 
present  case  ?] — The  stat.  2  &  3  Edw,  6,  c.  13,  is  a  remedial  and  not  a  penal 
Act.     The  defendant's  right  to  plead  nil  debet  is  not  given  by  the  Statute  of 
James,  but  existed  a(  conmion  law.     That  Statute  applies  only  to  actions  by 
the  king,  or  at  the  suit  of  a  common  informer.     The  31   Eliz.  c.  5,  tii  pari 
materia,  which  limits  the  time  within  which  penal  actions  may  be  brought, 
has  been  held  not  to  apply  to  actions  by  the  party  grieved,  Calliford  v.  Blaw* 
ford  (i).     In  Seltc.  Nisi  Prius  ( /)  it  is  said,  "  An  action  on  this  S(atute  (2 
&  3  Edw.  6.  c.  1 3)  being  brought  by  the  party  grieved  for  the  purpose  of 
trying  a  right,  and  being  a  more  beneficial  remedy  to  tlie  defendant  than  to 
be  carried  into  the  Spiritual  Court,  is  not  considered  as  a  penal  action  brought 
by  a  common  informer ;  consequently,  a  new  trial  will  be  granted  where  it  b 
clear  that  a  verdict  has  been  given  for  the  defendant  against  the  weight  of 
evidence,  although  in  penal  actions  the  Courts  will  not  permit  a  verdict  for 
the  defendant  to  be  disturbed  on  this  ground.''     In  Banes  v.  Booth  (A),  which 
was  an  aclion  on  the  9th  Anne,  c.  14,  for  preventing  excessive  and  deceitful 
gaming  ;   that  Statute  is  said  to  be  remedial  where  the  action  is  brought  bj 
the  party  injured,  but  penal  when  brought  by  a  common  informer.     Even  if 
it  be  a  penal  action  the  proper  plea  is  not  guilty  and  not  nil  debet. 

Cur,  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  was  an  action  of  debt  for  treble  value  for  not  setting  out 
tithes,  to  which  there  was  a  plea  of  nil  debet.  To  this  plea  the  plaintiff  de- 
murred, and  assigned  for  a  special  cause,  that  it  was  a  plea  not  allowed  by 
the  pleading  rules.  The  case  was  argued  late  in  last  term  before  my  brothers 
Alderson  and  Gurney,  and  myself,  and  we  have  considered  it,  and  are  of 
opinion  that  the  plea  is  good. 

Two  reasons  were  urged  on  the  argument  for  the  validity  of  the  plea ;  the 
first,  that  the  rules  did  not  extend  to  actions  of  debt  except  those  on  con- 
tract; the  second,  that  this  pica  was  given  by  the  Statute  21  Jac.  1,  c.  4, 
and  therefore  that  the  judges  had  no  power,  by  reason  of  the  proviso  in  sect.  1 

(i)  1  Show.  354.  {k)  2  VV.  Black.  1226. 

O)  Vol.  2,  p.  1312. 
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of  3  &  4  WiiL  4,  c.  42,  to  deprive  the  subject  of  the  benefit  of  this  plea,  and       Exdmfuer. 
of  giving^  the  special  matter  in  evidence  under  it,  whatever  they  may  have  in-    -g^^  Spbncir 
tended  to  do  by  the  rules.      The  Court,  on  ar&rument,  intimated  its  opinion  v- 

upon  the  first  point,  but  took  time  to  consider  the  second,  and  look  into  the 
aathorities.  We  think,  after  full  consideration,  that  this  is  a  penal  action 
within  the  4th  clause  of  the  21  Jac.  1,  c.  4,  and  consequently,  that  the  judges 
had  DO  power  to  deprive  the  defendant  of  the  right  to  plead  nil  debet  or  not 
guilty. 

That  section  is  as  follows : — "  That  if  any  information,  suit,  or  action, 
^Kmld  be  brought  or  exhibited  against  any  person  or  persons  for  any  offence 
committed  or  to  be  committed  against  the  form  of  any  penal  law,  either  by 
or  on  behalf  of  the  king,  or  by  any  other,  or  on  fhe  behalf  of  the  king  and 
my  other,  it  shall  be  lawful  for  such  defendants  to  plead  the  general  issue, 
that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such  special 
matter  in  evidence  to  the  jury  that  shall  try  the  same,  which  matter  being 
pleaded,  had  been  a  good  and  sufficient  matter  in  law  to  have  discharged  the 
aid  defendant  or  defendants  against  the  said  information,  suit,  or  action,  and 
the  said  matters  shall  be  then  as  available  to  him  or  them  to  ail  intents  and 
porposes,  as  if  he  or  they  had  sufficiently  pleaded,  set  forth,  or  alleged  the 
Mme  matter  in  bar  or  discharge  of  such  information,  suit,  or  action.^' 

There  is  no  doubt  that  this  case  is  within  the  letter  of  this  section  taken 
b]r  itself. 

A  penal  law  is  a  Statute  which  imposes  a  penalty,  and  the  Statute  of 
Edward  6th  does  impose  a  penalty,  for  it  trebles  the  original  duty  by  way  of 
paoishmenty  thus  making  the  defaulting  party  liable  to  a  forfeiture  l)eyond 
the  amount  of  the  duty  withheld.  It  is  true  that  it  is  an  action  not  barely 
final,  for  on  the  principle  that  it  is  for  a  duty  also,  such  action  lies  by  exe- 
eaUn  within  the  equity  of  the  Statute  de  bonis  exportatis  in  vita  testatoris, 
^knian  v.  Hopkins  (/).  And  after  a  recovery  in  this  action,  the  plaintiff 
caoDot  recover  the  tithe  in  any  other  suit,  Champernon  v.  Hill  (m)  ;  nor  is 
It  fNuely  penal;  within  the  rule  adopted  by  the  Courts,  as  to  granting  new 
triab  after  a  verdict  for  the  defendant. 

The  question  then  is,  whether  by  the  context,  or  any  judicial  exposition  of 
the  words  of  this  section,  actions  of  this  kind  or  any  actions  for  penalties  by 
the  party  aggrieved,  are  taken  out  of  the  operation  of  the  words  according  to     ^ 
their  ordinary  construction.  ^ 

In  the  context,  nothing  is  to  be  found  which  restricts  the  ordinary  meaning 
of  the  words  of  this  clause  to  any  particular  class  of  informations.  The  title 
(though  it  is  not  strictly  a  part  of  the  Act,  and  is  therefore  of  little  weight) 
it  general^  "  An  Act  for  the  ease  of  the  subject  concerning  informations  upon 
peod  Statutes.''  The  recital  in  the  preamble  is,  "  that  oflences  against  penal 
laws  may,  with  more  ease  and  less  charge,  be  commenced  and  tried  in  the 
counties  where  they  are  committed,  and  that  the  poor  commoners  are  griev- 
ously molested  by  troublesome  persons  commonly  called  relators,  informers, 
and  promoters,  by  compelling  them  to  appear  in  His  Majesty^s  Courts  at 
Wistminsier,'*^  This  recital  applies  only  to  such  informations  as  might  be 
prosecuted  either  at  the  Assizes  or  Sessions,  or  in  the  superior  Courts,  at  the 
option  of  the  informer  ;  and  the  first  clause  removes  that  particular  grievance 

(J)  I  Sid.  407.  (m)  Yelv.  63. 
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Exdt^uar,      by  restricting  such  informations  to  the  Courts  l)elow  ;  and  the  third  imposes 
Earl  Spencer    *  further  check  on  these  informations  (namely,  such  as,  "  by  that  Act,  are 
SwA '''  ^^ore  appointed  to  be  heard  and  determined  in  their  proper  counties'*)  by 

requiring  the  relator  to  make  affidavit  that  the  offence  was  committed  in  the 
county,  and  within  the  year.  The  second  section  is  in  its  term  general,  but 
it  has  received  a  judicial  construction,  and  been  held  to  apply  only  to  the 
same  description  of  information  as  before  mentioned.  See  the  case  of  Barber 
V.  Tilson  (n),  and  also  Mr.  Justice  Baylexfs  observations  in  Whitehead  v. 
Wynn  (o) ;  its  eflect  is  with  respect  to  such  informations  to  re-enact  tlie  pro- 
visions of  the  35  Eliz,  c.  5,  s.  2,  with  some  alteration  as  to  the  mode  of  taking 
advantage  of  the  objection,  and  to  enforce  the  laying  the  venue  in  the  projxjr 
county. 

These  three  sections,  therefore,  remedy  the  particular  mischief  recited.    Then 
comes  the  section  in  question,  which,  instead  of  confining  itself  in  express 
terms,  like  the  third  section  immediately  preceding,  to  the  informations  before 
appointed  to  be  tried  in  their  proper  counties,  uses  general  language.      The 
words  introductory  of  this  (the  fourth  section),  instead  of  "  be  it  further 
enacted,''  as  in  the  second  and  third,  are  *'  and  be  it  also  enacted,"  as  if  pro- 
ceeding to  a  new  head.     It  then  goes  on,  *'  That  in  any  information,  action, 
or  suit."  (not  in  any  %uch  information,  &c.)  "  on  any  ptnal  Statute,  it  shall 
be  lawful  for  the  defendant  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence."     Now  this  section  is  not  in  any  mode  of  construing  it| 
whether,  as  relating  only  to  suits  on  penal  Statutes  as  are  thereafter  to  be 
brought  in  the  inferior  Courts,  or  to  all  suits  on  such  Statutes,  calculated  to 
remove  the  particular  grievance  mentioned  in  the  preamble,  viz.,  that  Che 
subject  has  been  vexatiously  sued  in  the  superior,  when  he  might  have  been 
sued  in  the  inferior  Courts,  and  out  of  the  proper  county.     The  section  is, 
in  my  view  of  it,  an  additional  boon  to  the  subject ;  it  goes  beyond  the  griev- 
ance recited ;  but  it  is  within  the  general  object  of  the  Act,  the  ease  and  relief 
of  persons  sued.     We  see,  therefore,  no  reason  in  the  context  contained  in 
the  recital,  for  putting  a  narrow  construction  on  the  general  words  of  this 
clause,  and  there  is  no  other  part  of  the  Act  which  can  have  that  eflect.    On 
the  other  hand,  the  proviso  (the  6th  section),  which  clearly  includes  some 
actions  in  which  the  remedy  was  in  the  superior  Courts  alone,  affords  an  ar- 
gument, we  do  not  say  a  conclusive  one,  (for  the  proviso  may  have  been  in- 
serted for  the  sake  of  caution),  but  still  it  aflbrds  some  argument  that  some 
part  of  the  Statute  was  intended  to  apply  to  other  penal  Statutes  than  those 
in  which  the  remedy  was  either  in  the  superior  or  inferior  Courts,  at  the  option 
of  the  informer  ;  and  if  so,  the  section  in  question  being  in  its  terms  general, 
may  well  answer  that  description. 

We  think,  therefore,  that  there  is  nothing  in  the  context  which  limits  the 
general  language  of  the  fourth  section,  and  there  is  not  certainly  any  judicial 
exposition  of  this  sectiim  (though  of  all  the  other  sections  there  is  (/>).  )  which 
confines  it  to  that  class  of  actions  which  was  capable  of  being  brought  either 
?n  superior  or  inferior  Courts  at  the  time  of  the  passing  of  the  21  Jac.  I,  or 
to  actions  by  common  informers. 

(n)  3  M.  &  Scl.  429.  (p)  Lord  Kenvon  in  Lei^fh  v.  K^nt^ 

(o)  5  M.  &  Sel.  427.  3  T.  R.  364 ;  Hex  v.  Gaul,  1  Salk.  372 ; 

HU'ks's  Case,  lAiW,  373. 
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There  is  indeed  a  dictum  of  Lord  Mansfield s,  in  the  eenrsc  of  the  argu-      Exthequer, 
ment  of  the  case  of  LibUy  v.  Cumming  (q\  which  it  is  proper  to  notice.    £^j  spbncer 
It  was  an  action  of  debt  for  bribery  on  the  2  Geo,  2,  c  24,  and  the  question  v, 

^vas,  whether  under  nil  debet,  the  defendant  could  prove  that  he  was  a  dis- 
coverer under  the  Act,  so  as  to  be  excused  from  the  penalties.  In  the  course 
of  the  argument,  Mr.  Mansfield  contended  that  the  right  to  give  that  evidence 
did  not  depend  upon  the  old  rules  of  pleading  only,  for  the  Act  of  21  Jae,  \, 
c.  24,  extended  to  actions  upon  subsequent  Statutes,  which  Lord  Mansfield 
denied.  No  decision  was,  however,  ultimately  given  on  that  point,  for  the 
Court  held  that  the  defendant  was  not  a  discoverer  within  the  meaning  of  the 
Statute,  and  Lord  Mansfield s  denial  may  have  been  directed  to  the  general 
proposition,  that  the  v;hole  of  the  Statute,  21  Jac,  1,  applied  to  subsequent 
Statutes  as  well  as  those  in  force  at  the  time,  i^hich  it  certainly  does  not,  as 
it  has  been  frequently  held,  that  every  subsequent  Statute  which  imposes  a 
penalty  to  be  recovered  in  the  superior  Courts,  gives  a  new  remedy,  to  which 
the  Statutes  of  James  do  not  apply^  Hick's  Case  (r).  We  are  strongly  in- 
clined to  think  that  the  fourth  section  does  apply  to  all  subsequent  Statutes; 
probably,  it  was  on  this  ground  that  the  Ck)urt  of  King^s  Bench  intimated 
their  opinion  in  the  case  of  Faulkner  v.  Chevell,  that  Not  Guilty  was  a  proper 
plea;  bat  whether  the  subsequent  Statutes  be  within  this  clause  of  the 
Statute  or  not,  the  dictum  of  Lord  Mansfield,  above  referred  to,  does  not  bear 
on  this  question,  whether  the  fourth  section  applies  to  all  penal  actions,  or 
only  to  penal  actions  of  a  particular  description. 

It  was  argued  for  the  plaintiff,  that  at  common  law,  before  the  Statute,  Not 
Guilty  or  nil  debet  were  both  good  pleas  to  an  action  of  debt  for  the  treble 
Talje  of  titheSy  Langley  v.  Haynes  («),  Johns  v  Carne  {t\  Wortley  v.  Her- 
pingkam,  all  prior  to  the  Statute  of  21  Jac.  1,  as  unquestionably  they  were, 
lod  therefore,  that  the  right  to  plead  those  pleas  was  given  by  the  Statute  in 
tbe  case  of  this  particular  action.  That  is  true,  but  it  is  equally  true  of  every 
otW  penal  action,  and  l)esides,  the  Statute  does  more  than  give  the  right  to 
pleid  such  pleas,  for  it  allows  the  defendant  to  give  in  evidence,  under  those 
pleasy  any  matter,  which  if  pleaded,  would  have  been  sufficient  in  law  to  dis- 
cbarge the  defendant  from  that  information  or  suit ;  and  every  such  matter 
might  probably  not  have  been  given  in  evidence  under  the  general  issue  at 
common  law  as  the  law  was  then  understood. 

For  these  reasons,  which  we  have  given  at  some  length  on  account  of  the 
importance  of  the  case,  we  think  the  plea  good;  but  the  plaintiff  may,  if  he 
pleases,  withdraw  the  demurrer  and  join  issue  on  payment  of  costs. 

(y)  Burr.  2467.  (s)  Moore,  302. 

(r)  1  Salk.  372.  (0  Cro.  Eliz.  621. 


Thimbijkby  v.  Barron. 

I^EBT  in  1500/.  for  money  paid,  in  92/.  for  interest,  and  in  1600/.  for  money  a  covenant 

found  to  be  due  on  an  account  stated.     Plea  as  to  the  first  and  second  ^^i  *? '5*  ^^^ 
eoimts,  that  the  said  sum  of  1500/.,  m  the  first  count  mentioned,  was  and  is  period  on  a 

simpU  contract 
debt,  if  not 
pleadable  in  bur  to  an  action  for  auchdebt. 
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Excheqwr, 

Thiublbby 

Barron. 


the  amount  of  certain  monies  paid  by  the  plaintiffs  for  the  defendant's  use» 
under  and  by  virtue  of  a  certain  bond  or  obligation  mentioned  and  recited 
m  the  deeds  hereinafter  in  this  plea  mentioned,  and  that  the  plaintiff  claims 
the  interest  in  the  second  count  mentioned,  and  the  same  accrued  afler  the 
making  of  the  deed  of  the  21st  June,  1831,  hereinafter  mentioned,  upon  and 
for  the  forbearance  of  the  said  monies  so  paid  by  him  the  plaintiff  for  the 
defendant's  use,  under  and  by  virtue  of  the  said  bond,  and  that  the  plaintiff 
paid  750/.,  parcel  of  the  said  sum  of  1500/.  at  one  time,  and  the  residue  of 
the  said  1500/.  at  another  time,  to  wit,  to  Edward  Blithe  Viae,  hereinafter 
mentioned.  And  the  defendant  further  saith,  that  after  the  plaintiff  had  paid 
to  the  defendant's  use  part  of  the  said  monies,  to  wit  750/.,  parcel  of  the  said 
sum  of  1500/,  and  before  he  had  paid  for  the  defendant's  use  any  part  of  the 
residue  of  the  said  sum  of  1500/.,  to  wit,  on  the  21st  day  of  June,  1831,  by 
a  certain  deed  then  made,  sealed  with  the  respective  seals  of  the  plaintiff  and 
defendant,  and  bearing  date  on  the  last  mentioned  day,  after  reciting  that  in 
consequence  of  a  certain  family  relationship  subsisting  between  the  plaintiff 
and  the  defendant,  the  plaintiff  by  way  of  advancing  the  said  defendant  in 
life,  did  at  the  special  inst»nce  and  request  of  the  defendant,  become  bound 
with  him  in  a  certain  bond  or  obligation,  bearing  date  on  or  about  the  Ist 
day  of  March,  1 828,  unto  Edward  Blithe  Vise,  in  the  penal  sum  of  3000/., 
with  a  condition  thereunto  subscribed  for  making  the  same  void,  on  payment 
of  the  sum  of  1500/.,  with  such  interest  for  the  same  by  such  instalments 
or  payments,  and  at  and  on  such  days  or  times,  and  in  such  manner  and  foim 
as  are  therein  particularly  exprersed ;  and  further  reciting  (here  the  deed  re- 
cited an  indenture  of  assignment  by  the  defendant  to  the  plaintiff,  dated 
6th  April,  1829,  of  a  policy  of  insurance  for  1500/.  on  the  defendant's  life, 
subject  to  a  provision  for  re-payment  thereof  by  the  plaintiff,  his  executors, 
&c.,  to  the  defendant,  his  executors,  &c.,  or  as  he  or  they  should  direct  on 
payment  by  the  defendant,  his  heirs,  executors,  or  administrators,  of  the  said 
principal  sum  of  1500/.,  with  the  interest  thereof,  pursuant  and  according  to 
the  tenor  and  effect  of  the  said  bond  and  the  condition  thereof,  and  also 
on  the  defendant,  his  heirs,  executors,  or  administrators,  saving  harmless 
and  keeping  indemnified  the  said  plaintiff,  his  heirs,  &c.,  of,  and  from  all 
damages,  sum  and  sums  of  money,  costs,  charges,  and  expences  whatso- 
ever, which  he  or  they  or  any  of  them  should  or  might  sustain,  or  be  put 
unto  or  be  liable  to  pay  by  reason  or  on  account  of  him ;  (the  plaintiff  l)eing 
bound  with  the  defendant  for  the  payment  of  the  sum  of  money  and  interest 
aforesaid),  and  further  reciting,  that  the  plaintiff  had  lately  paid  (the  said  de- 
fendant having  been  unable  so  to  do)  to  the  said  Edward  Blythe  Viae,  the 
sum  of  750/.  (being  parcel  of  the  said  sum  of  1500/,  in  the  said  first  count 
mentioned)  on  account,  and  in  part  discharge  of  the  money  secured  to  him 
by  the  said  thereinbefore  recited  bond  or  obligation,  so  that  there  then  only 
remained  due  and  owing  to  the  said  Edward  Blythe  Vise,  the  principal  sum 
of  750/.  upon  or  in  respect  thereof,  and  further  reciting,  that  as  it  would  be 
inconvenient  to  the  defendant  to  pay  the  said  remaining  sum  of  750/.  to 
the  said  Edward  Blythe  Viae,  at  the  time  fixed  upon  by  them  for  that  pur- 
pose, the  plaintiff  had  agreed  to  pay  the  same,  and  to  enter  into  such  cove- 
nants  us  are  thereinbefore  contained,  in  the  consideration  of  the  said  relation- 
ship existing  between  the  plaintiff  and  the  defendant  as  aforesaid,  and  in 
consideration  of  the  said  indenture  of  assignment,  of  the  6th  day  of  Aprilf 
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1829,  being  made  and  execiited  by  the  defendant  to  the  plaintiff,  by  way  of 
indemnity  or  security,  as  thereinbefore  recited,  he,  the  plaintiff,  for  himself, 
his  heirs,  &c.,  did  thereby  covenant  and  agree  with  and  to  the  defendant,  his 
executor?,  administrators,  and  assigns,  by  the  said  deed  now  in  recital,  in 
DianDer  following,  (that  is  to  say)  that  he,  the  plaintiff,  his  heirs,  &c.,  or  some 
or  one  of  them,  should  and  would  when  called  upon  or  requested  so  to  do,  well 
and  truly  pay  or  cause  to  he  paid  unio  the  said  Edward  Blythe  Vise,  his 
executors,  &c.,  the  said  sum  of  750/.  (being  the  residue  of  the  said  sum  of 
1500/1  in  the  declaration  mentioned),  and  all  interest  which  might  be  then  due 
for  the  same  in  full  discharge,  and  according  to  the  purport  and  effect  of  the 
said  thereinbefore  recited  bond  and  the  condition  thereof,  and  would  not  ask 
or  require  the  said  defendant  to  join  him  or  them  in  such  payment,  and  also 
that  he,  the  plaintiff,  his  executors,  &c.,  shovld  not  nor  would  before  the  eX" 
ptration  of  ten  years  from  the  date  thereof  and  which  have  not  yet  elapsed^ 
if  the  said  defendant  should  so  long  live,  call  in  demand  or  compel  payment 
if  the  said  sum  of  750/.  already  advanced,  or  of  the  said  sum  of  160L  residue 
(f  the  said  sum  1500/.  in  the  declaration  mentioned,  and  interest  thereon 
to  be  advanced  by  him  in  manner  aforesaid,  or  for  any  part  thereof,  nor 
muld  use  or  take  any  ways,  means,  or  proceedings  whatsoever,  for  obtaining 
the  possession  or  receipt  of  the  9ame  sums  or  any  part  thereof,  and  further, 
that  he,  the  plaintiff,  his  executors,  &c.,  should  and  would  from  time  to  time, 
and  at  all  times  thereafter,  during  the  said  term  of  ten  years,  if  the  said  de- 
fendant should  so  long  live,  accept  and  take  any  sum  or  sums  on  account, 
and  in  part  payment  of  the  money  which  he  had  already  advanced  or  paid, 
or  might  thereafter  advance  or  pay  to  the  said  Edward  Blythe  Vise,  for 
the  use  of  the  said  defendant,  as  aforesaid,  by  such  instalments  in  such  pro- 
portions, and  at  such  times  as  it  should  or  might  be  convenient  for  the 
defendant  to  pay  the  same  or  any  part  thereof,  and  that  thereupon,  he, 
tile  plaintiff,  his  executors,  &c.,  should  and  would  give  to  the  defendant  a 
receipt  or  receipts,  or  other  proper  discharge  or  discharges  for  the  money, 
»Wi  he  or  they  might  from  time  to  time  receive  from  the  defendant,  under 
and  by  virtue  of  the  said  deed ;  and  lastly,  that  so  soon  as  the  said  defendant 
shodd  have  paid  him,  the  plaintiff,  his  executors,  &c.,  all  money  which  he  or 
they  might  have  advanced  for  the  use  of  the  said  defendant  as  aforesaid,  with 
hwful  interest  for  the  same,  he  or  they  would  re-assign  the  said  thereinbefore 
Incited  policy  of  insurance  to  the  defendant,  or  as  he  might  direct,  or  in  case 
of  the  death  of  the  defendant  before  or  at  the  expiration  of  the  said  term  of 
teo  years,  he,  the  plaintiff,  his  executors,  &c.,  should  and  would  immediately 
alia*  that  event,  take  the  proper  and  necessary  steps  for  recovering  and  re- 
ceiving the  said  sum  of  1500/.,  insured  upon  the  life  of  the  defendant,  as 
aforesaid,  and  assigned  to  him,  the  plaintiff,  in  manner  before  expressed,  and 
would  (after  deducting  all  costs  and  charges,  which  he  or  they  might  have 
been  thereby  put  unto,  and  all  principal  money  which  might  then  remain  un- 
paid by  or  due  and  owing  from  the  defendant  to  him),  pay  over  the  residue 
or  surplus  of  the  money  to  be  recovered  or  received,  under  or  by  virtue  of 
the  said  policy  of  insurance  to  the  executors,  or  administrators,  or  assigns, 
of  the  said  defendant,  or  as  he  or  they  might  direct ;  and  it  was  and  is  thereby 
tether  deckred  and  agreed,  that  although  the  plaintiff  had  for  himself,  his 
Urs,  Ac,  by  the  said  deed  covenanted  and  agreed  not  to  require  before  the 
expintion  of  ten  years  from  the  date  thereof,  the  payment  of  any  principal 
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sum  or  Slims  of  money  which  might,  from  time  to  time,  be  due  and  owing  to 
him  or  them  from  the  defendant  in  manner  above  mentioned ;  yet  it  was  not 
intended  that  the  said  covenant  should  extend  to  preclude  him,  the  plaintiff, 
his  executors,  &c.,  from  demanding  or  compelling  payment  of  interest  for  the 
said  advances  ;  and  therefore  he,  the  defendant,  did  thereby  for  himself,  his 
heirs,  &c.,  covenant,  promise,  and  agree  with  and  to  the  plaintiff,  his  execu- 
tors,  &c.,  that  the  defendant,  his  heirs,  &c.,  should  and  would  half  yearly,  on 
the  21st  day  of  June,  and  the  2 1st  day  of  December,  in  every  year  during 
tlie  said  term  of  ten  years,  pay  or  cause  to  be  paid  to  the  plaintiff,  his  execa- 
«oi*s,  &c.,  lawful  interest  for  all  such  sum  and  sums  of  money  as  might,  from 
ume  to  time,  during  the  said  term,  be  advanced  by  the  plaintifi)  his  execu- 
tors, &c.,  for  his  use  as  aforesaid,  and  also  should  and  would  pay  all  annual 
sums  or  premiums  necessary  for  keeping  the  above  mentioned  policy  of 
insurance  on  foot,  pursuant  to  the  covenant  for  that  purpose  contained  in  the 
6aid  recited  indenture,  of  the  6th  day  o{  April,  1829.    Verification. 


General  demurrer  QJii}i  joinder, 

W.  H,  Watson,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Cresstcell,  in  support  of  the  plea. — The  plea  shews  upon  the  face  of  it,  the 
consideration  for  the  agreement  not  to  sue,  viz.,  that  the  defendant  had  kept  up 
the  policy  of  insurance  ;  a  covenant  not  to  sue  at  all,  operates  as  a  release 
of  the  debt,  and  there  seems  no  valid  reason  why  a  covenant  not  to  sue  on  a 
simple  contract  debt  for  ten  years,  should  not  operate  as  a  suspension  of  the 
right  of  the  action  for  that  period.  The  reason  why  a  covenant  not  to  sue, 
generally  operates  as  a  release,  is  to  avoid  circuity  of  action ;  the  damages 
recoverable  by  either  party,  being  equal ;  and  so  they  would  be  in  the  preset 
case.  It  is  true  that  a  distinction  is  taken  in  the  earlier  cases  between  a 
covenant  not  to  sue  at  all,  and  a  covenant  not  to  sue  for  a  limited  period  (a). 
— [^Parke,  B. — It  is  expressly  so  ruled  by  Lord  Holt  in  Ayloffe  v.  Scrim* 
shire  (b).] — There  is  a  difficulty,  which  does  not  appear  to  have  been 
adverted  to,  respecting  the  case  of  a  surety,  who  is  discharged  by  giving  time 
to  the  principal,  on  the  ground  that  during  the  time  the  creditor  is  precluded 
from  suing  the  principal  debtor,  Davey  v.  Prendergrass  (c),  Lewis  y.  Janet 
(rf). — [Parke,  B. — The  true  reason  why  the  surety  is  discharged  by  giving 
time  to  the  principal  is,  that  it  is  the  duty  of  the  creditor  not  to  tie  up  hit 
hands  against  the  principal,  but  to  take  all  due  remedies  against  him,  Ex  parti 
Gifford  (e).] — In  Howell  v.  Jones  (/),  this  G>urt  held,  that  the  taking  an 
acceptance  from  the  principal  debtor  (to  whom  the  plaintiffs,  who  were 
bankers  had  made  advances  on  the  guarantee  of  the  defendant),  was  held  to 
discharge  the  surety,  although  it  was  not  in  satisfaction  of  the  original  debt, 
and  could  not  be  pleaded  as  such. — \Parke,  B. — The  books  are  full  of  au- 
thorities against  you  (^)]. 

Judgment  for  the  plaintiff 


(a)    1  Roll.  Abr.   939;    Hodges   v. 
Smith,  Cro.  Eliz.  623. 
(6)  Carth.  63;  2  Salk.  572. 
'c\  5  B.  &  Aid.  187. 
\dy  4  B.  &  C.  506;  6  D.&  R.  567. 
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(e)  6  Ves.  805. 

(/)  1  C.  M.  &  R.  97. 

(^)  Lacy  V.  Kynaston,  2  Salk.  575; 
Deux  yJefferies,  Cro.  Eliz.  352;  Burgh 
V.  Preston,  8  T.  R.  486;  2  Saand.47,t 
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Corner  v.  Shew.  Exeheqntr. 

ASSUMPSIT.     The  first  count  stated  that  the  defendant,  as  executor,  was  Wh^re  a  de- 

indebted  to  the  pfaintiflTfor  goods  sold  and  delivered  to  him  as  executor;  [u'J^*^'^^^ 

Seetmd,  for  work  and  labour  done  for  the  defendant  as  executor  ;   Third,  for  tor  for  eoods 

money  paid  for  the  use  of  the  defendant  as  executor  ;  Fottrth,  for  money  due  and  Uboul^rfor 

from  the  defendant  as  executor,  upon  an  account  stated,  and  that  the  defendant  ^^^^l  paJ^ 

IS  executor  promised  to  pay.     The  defendant  pleaded  non  cusumpsitf  and  ne  count  Atated:— 

mques  executor.  ^'^  V*?'  vi* 

^  !••«»•  *'^**  ^^^  liable 

A  verdict  having  been  found  for  the  plaintifl,  with  general  damages,  Chan-  in  hi* repreMn- 

:hj 

th< 

I  misjoinder  of  counts.  fi»J  cnunu, 


tative  charao 


uH,  in  Michaelmas  Term,  moved  to  arrest  the  judgment,  on  the  ground  of  ter  on  the  two 


and  that  there- 
fore, there  wai 

Ftatt  shewed  cause. — With  respect  to  the  count  on  the  account  stated,  it  is  JJIJIkT'tw*^* 
Mv  settled  that  a  defendant  may  be  charged  in  his  representative  character,   the  plaintiff 
««f  V.  Bottler  (a),  Powell  v.  Graham  {b),  and  a  count  for  money  paid  to  J^^oyeJ^u^a 
tiiedefendant  as  executor  may  be  joined  with  it,  Ashby  v.  Ashby  (c).    But  then   ^^e  t^^o  fi^at 
it »  objected,  that  th^  two  first  counts  necessarily  charge  the  defendant  de  pcahig'the 
4«wt  propriia,  and  therefore  cannot  be  joined  with  the  two  latter  counts.  8***^®»  ^  the 
Bat  Rogers  v.  Price  (d),  and  Tugwell  v.  Heyman  (e),  are  authorities  that   labour,  to  have 
u  executor  may  be  liable,  as  such,  for  the  expences  of  a  funeral  suitable  to  foT*by*Sfeu»^ 
the  degree  of  the  testator.    It  is  clear  he  may  charge  the  estate  with  such  ex-  tator,  and  the 
peoees;  and  if  an  action  be  brought  by  another  creditor,  he  may  give  in  been  completed 
efidence  those  payments.     Unless  the  contract  stated  upon  the  record  is  }>y  the  plaintiff; 

,,,....,--.,  ^  in  the  time  of 

npoflsibJe,  there  is  no  misjomder.    Might  not  an  executor  contract  that  he  will  the  executor. 

nibe  personally  responsible,  but  that  the  other  party  must  look  to  the  es- 

titelbrpayiiientt — [Alderson,B. — It  is  clear, according  to  the  authorities,  that 

isaecion  cannot  be  brought  for  money  had  and  received  by  the  defendant  as 

tnostor.     But  according  to  your  argument,  the  defendant  might  say,  I  re- 

ceifedtbe  money  as  executor ;  but  that  will  not  alter  his  liability.]     Suppose 

t  case  in  which  he  has  a  right  to  charge  the  estate,  may  he  not  contract  in 

mpeci  of  it,  and  save  himself  from  liability  ?     Or,  if  a  man  contract  with 

mother  for  work  to  be  done,  and  before  it  is  finished,  the  party  dies ;  is  not 

1m executor  liable  for  it  when  afterwards  completed?] — [Parke,  B. — In  that 

cise,  the  executor  would  be  liable,  but  then  the  declaration  should  state  the 

cootract  with  the  testator,  that  the  work  was  incomplete  at  the  time  of  his 

dmth,  and  finished  afterwards,  and  that  the  defendant,  as  executor,  promised 

to  pay.] 

CkanneO,  eontrd. — ^There  are  two  questions  arising  upon  this  record  ;  first, 
vfaetber  a  defendant  can  be  liable  as  executor  for  goods  sold,  and  work  and 
kbour ;  and,  secondly,  whether  the  form  of  pleading  is  right.  Rogers  v.  Price 
does  not  afilect  the  present  case.  There  it  was  decided,  that  an  executor 
hsfmg  assets  was  liable  to  pay  the  expences  of  the  funeral  to  a  third  party, 


Cs)  1  H.  BIsek.  109.  (<0  3  Y.  &  J.  28. 

(I)  7  Tannt.  580 ;  1  Moore,  305.  (e)  3  Camp.  298. 

(e)7B.lrC.444;lll[an.&;R.  180. 
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Exeheqwr,  \<rho  had  buried  the  deceased  ;  but  though  the  law  in  such  a  case  implies  a 
promise,  yet  the  contract  is  not  with  the  defendant  as  executor,  but  in  his 
personal  capacity.  Rogers  v.  Price  has  been  disapproved  of  in  Lttctf  v.  Wal* 
rond  (J)f  and  the  only  way  in  which  it  can  be  supported  is,  by  considering 
the  words  "  as  executor/'  as  surplusage.  Here,  if  those  words  be  struck  out 
of  the  two  first  counts,  they  must  stand  in  the  two  last,  and  then  there  will 
be  upon  the  record  counts,  to  which  the  same  plea  and  the  same  judgment  are 
not  applicable.  Co\ild  the  defendant  plead  plene  administravit  to  a  count  for 
goods  sold  ;  if  not,  it  is  clear  he  cannot  be  charged  as  executor. 

Cur,  adv.  mtlL 

Parke,  B. — A  motion  was  made  in  this  case  in  arrest  of  judgment,  and 
was  argued  in  the  course  of  the  last  Term.  The  declaration  contained  four 
counts  in  indebitatus  assumpsit ;  the  first  stating  the  defendant,  as  executor, 
to  be  indebted  to  the  plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant  as  executor  ;  the  second,  for  work  and  labour  performed,  and 
materials  supplied  to  the  defendant  as  executor  ;  the  third,  for  money  paid 
for  the  use  of  the  defendant  as  executor  ;  and  theybi/r/A.  for  money  found  to 
be  due  from  the  defendant,  as  executor,  to  the  plamtifl^  on  an  account  stated; 
and  it  was  alleged,  that  the  defendant,  as  executor,  promised  to  pay.  Tothb 
declaration  there  were  two  pleas,  non  assumpsit  and  ne  ungues  executor; 
and  on  issue  joined,  a  verdict  was  found  for  the  plaintifl^  with  general 
damages.  The  objection  was,  that  there  was  a  misjoinder  of  counts,  the  last 
being  clearly  for  a  debt  due  from  the  defendant  in  his  representative  character, 
Ashby  V.  Ashby,  The  third  count  was  admitted  to  be  fur  a  debt  which  might 
be  due  from  the  defendant  in  that  character,  for  which  the  same  caseof  ylxA^ 
V.  Ashby  is  an  authority ;  and,  therefore,  that  count  is  not  improperly  joined 
with  the  last.  But  the  first  two  counts,  it  was  contended,  must  necessarily 
be  for  debts  due  from  the  defendant  in  his  own  right,  as  no  goods  could  be  sold 
to,  or  work  performed  for  another,  in  his  representative  character.  To  that 
it  was  answered,  first,  that  goods  sold  fur  the  purpose  of  a  funeral,  and  the 
expences  attending  it,  might  be  due  from  the  executor,  as  such ;  and  the  two 
cases  of  Tugwell  v.  Heyman,  before  Lord  Ellenborough,  and  Rogers  v.  Prtce, 
in  this  Court,  were  cited  as  authorities ;  and,  secondly,  that  if  goods  were  con- 
tracted to  be  sold  to  the  testator,  or  work  agreed  to  be  done  for  him,  and  the 
goods  were  delivered  to,  or  the  work  completed  for,  the  executor,  such  de- 
mands might  be  recovered  against  the  executor  in  his  representative  characteTf 
under  the  first  two  counts. 

With  respect  to  the  two  cases  above  cited,  it  was,  no  doubt,  decided  by 
them,  that  there  is  an  implied  promise  on  the  part  of  an  executor  who  has 
assets,  to  pay  the  reasonable  expences  of  such  a  funeral  of  his  testator,  as  is 
suitable  to  his  degree  and  circumstances.  It  was  contended,  however,  at  the 
bar,  that  those  decisions  were  against  a  prior  authority,  and  were  wrong  (a 
question  upon  which  it  is  not  necessary  for  ut  to  give  any  opinion)  ;  but  that 
if  they  were  right,  the  only  point  really  determined  was,  that  the  law  implies  a 
contract  on  the  part  of  the  executor  "  personally  "  and  not  in  his  representO' 
live  character  ;  and  we  are  all  of  that  opinion. 

The  implied  promise  cannot  place  the  defendant  in  a  different  oonditjoo 

(/)  3  Bing.  N.  C.  841. 
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*  he  had  made  an  express  contract  to  the  same  eflect,  which  certainly 
have  bound  him  personally  only ;  and  none  of  the  cases  contain  any 
ity  to  the  contrary.  In  Rogers  v.  Pricey  the  report  does  not  give  the 
f  the  declaration;  it  may  have  been  against  the  defendant  in  his  own 
In  Tugwell  v.  Heymcm,  it  seems  to  have  been  against  the  defendants 
cutors  ;  but  the  question,  whether  the  action  would  he  against  them  in 
karaceer,  was  not  made ;  and  if  it  had  been  made,  the  answer  would 
»een,  that  if  a  defendant  could  not,  under  any  circumstances,  be  liable 
•rk  and  labour  done  for  him  as  executor,  those  words  in  the  declaration 
be  struck  out  as  surplusage,  which  they  could  not  be,  in  a  case  in 
a  defendant  could,  on  any  supposition,  be  liable  in  that  character  to  the 
ct  declared  upon. 

i  recent  case  of  JLt/cy  v.  Walrond,  in  which  the  declaration  was  against 
fendant,  as  administrator,  for  the  expences  of  a  funeral,  the  point  was 
scusscd ;  but  the  case  was  decided  on  the  ground  of  the  payment  of 
r  into  Court.  We  think,  therefore,  that  the  first  two  counts  cannot  be 
•rted,  on  the  ground  that  an  executor,  as  such,  cannot  be  made  liable  for 
neral  expences  of  the  testator.  Nor  do  we  think  that  the  plaintiff  could 
recovered  under  the  first  two  counts;  if  the  goods,  or  work  and  labour, 
een  contracted  for  by  the  testator,  and  the  contract  completed  by  the 
ifl*  in  the  time  of  the  executor.  In  one  of  these  counts,  the  goods  are 
[  to  have  been  sold  to  the  defendant ;  and  in  the  other,  the  work  and 
r  performed  for  him  at  his  request :  and  neither  of  these  averments 
I  be  trua  In  order  to  recover  upon  this  supposed  state  of  things,  the 
8  should  have  been  differently  framed.  We  are  therefore  of  opinion, 
he  two  first  counts  are  necessarily  for  debts  due  from  the  defendant  in 
ra  right ;  and,  consequently,  that  there  is  a  misjoinder ;  and  the  rule 
be  made  absolute  to  arrest  the  judgment. 

Rule  absolute. 


6T 


£xAei/^ur, 


Ringer  v.  Cann  and  another. 


IBT  for  rent  on  an  indenture  of  demise,  by  lessor  against  assignees.  The  lessee  ot 

The  plea  denied  the  assignment  and  entry.  certain  pre- 

the  trial  before   Vavghan,  J.,  at  the  iSorfolk  Summer  Assizes,   it  rent  being  in- 

ired  that  one  Vince  was  lessee  of  the  mill  and  premises  in  respect  of  cuted°a,n*M^" 

1  the  action  was  brought,  and  that  being  in  insolvent  circumstances,  he  sigTimeni  to  de- 

ited  a  deed  of  assignment  to  the  defendants,  whereby,  after  reciting  that  which,  after 

as  indebted  to  the  several  parties  named  therein,  in  sums  of  money,  r«c"^»°g  hw  in- 

li  he  was  unable  to  pay,  and  had  agreed  with  the  said  persons  to  transfer,  that  he'had 

agreed  to  as* 
si^  "all  his  debts,  personal  estate,  and  effects  of  every  description  for  the  benefit  of  his 
creditors ;  he  conveyod  and  assigned  to  the  defendants  all  and  singular  the  stock  in  trade,  im- 
plements, cro^g  of  eienj  kind,  at  veil  tevered  as  not,  and  personal  estate  of  eveij  description 
whatsoever,  in,  upon,  and  about  the  said  premises  then  in  his  use  or  occupation,  &c  (ex* 
cept  the  wearing  apparel  of  himself  and  family,  and  also  all  debts,  securities,  &c.  oMdaUoAer 
kit  personal  etiateand  effects  whntsoever  and  voheretoever^  habendum  in  trust  out  of  the  proceeds : 
first  to  pay  the  expences  of  the  assignment ;  secondly,  to  pav  the  rent  due  and  in  arrear  for 
the  pemises,  or  accruing  due  until  and  up  to  the  6th  April  then  next,  and  thirdly,  to  distri- 
bote  the  residue  for  the  benefit  of  the  creditors :" — Hela,  that  the  words  of  the  assignment 
were  sn£EicientIy  large  to  comprehend  the  lease,  and  it  being  the  intention  of  the  parties  to  in- 
chide  all  the  insolvent's  property,  and  the  jury  having  found  that  the  aitignees  had  accepted 
the  liite,  it  paised  to  them  under  the  assignment. 
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as8-<rn  over,  and  convey  all  his  debts,  personal  estate,  and  effects  of  every 
description  unto  the  def  ndants  upon  trust,  for  the  lienefit  of  the  creditors : 
it  was  witnessed  that  the  said  Vince  did  convey,  &c.,  to  the  defendant,  "  all 
and  singular,  the  stock  in  trade,  implements,  and  utensils  in  trade,  com, 
g  oin.  hny,  l.orses,  carts,  and  carriages,  crops  of  every  kind,  as  well  severed  as 
not,  household  furniture,  plate,  china,  linen,  effects  and  personal  estate  of 
every  description  whatsoever  of  him,  the  said  Fince,  in,  upon,  or  about  the 
dwelling«house,  mill,  out-houses,  and  premises,  situate  in  H.,  now  in  his  use 
or  occupation,  or  elsewhere  soever,  or  which  any  person  or  persons  now,  Ac, 
have  or  hath  in  his  or  their  hands,  &c.,  on  account  of  the  said  Vinee,  (except 
the  wearing  apparel  of  himself  and  family,)  and  also  all  and  every  the  debts, 
&c.,  due  to  the  said  Vince,  and  also  all  bonds  and  other  securities  for  money, 
books  of  account,  and  other  papers,  and  all  other  the  personal  estate  and 
effects  of  him,  the  said  Vincet  whatsoever  and  wheresoever,  or  in  or  to  which 
he  is  in  any  wise  interested  or  entitled,  or  which  any  person  or  persons  have 
or  hath  in  trust  for  him,  (except  as  aforesaid,)  to  hold  in  trust,  collect,  and 
dispose  of  and  convert  into  money  the  said  effects ;  first,  for  payment  of  the 
expenses  of  the  assignment;  secondly,  to  pay  the  rent  due  and  in  arrear 
ibr  the  said  mill  and  premises,  in  the  use  or  occupation  of  the  said  /.  Vinee,  or 
accruing  due,  until,  and  at,  and  up  to  the  Bth  April  next ;  and  thirdly,  for 
distribution  among  the  creditors."  It  was  proved  that  the  premises  were 
held  at  a  rack  rent.  On  the  part  of  the  defendants,  it  was  contended,  that  the 
lease  did  not  pass  to  them  under  the  alcove  mentioned  assignment.  The 
learned  judge  was  of  opinion,  that  the  terms  of  the  assignment  were  suiB- 
ciently  large  to  comprehend  the  lease,  and  left  it  to  the  jury  to  say  whether 
the  defendants  had  elected  to  take  it.  The  jury  having  found  a  verdict  for  the 
plaintiff,  Biggs  Andrews  obtained  a  rule  to  enter  a  nonsuit,  against  which 

F.  Kelly  shewed  cause. — The  questbn  is,  whether  the  terms  of  the  assign- 
ment are  sufficiently  comprehensive  to  pass  the  lessees*  interest.  It  may 
perhaps  be  contended,  that  as  the  stock,  Ac,  on  the  premises,  is  expressly 
conveyed,  and  no  mention  is  made  of  the  premises  themselves,  they  were 
meant  to  be  excluded,  but  the  subsequent  words,  **  all  other  the  personal 
estate  and  effects  of  him,  the  said  /.  Vinee^''  are  sufficient  to  comprehend 
every  species  of  personal  property,  to  which  the  insolvent  was  entitled.  The 
manifest  intention  of  the  parties  was,  that  the  whole  of  the  insolvent's  property 
should  be  made  available,  for  the  benefit  of  his  creditors.  Admitting  the 
doctrine  laid  down  by  Lord  Tenterden,  in  the  case  of  Carter  v.  Warne  (a), 
to  be  correct,  no  question  can  arise  here  as  to  the  right  of  the  assignees  to  re- 
pudiate this  assignment,  because  the  jury  have  found  that  they  have  accepted 
the  lease. 

Biggs  Andrews  and  Byles,  contrd. — Although  general  words  are  intro- 
duced in  the  assignment,  they  are  not  sufficient  to  pass  particular  property, 
shace  they  must  be  restrained  to  words  ej'usdem  generis,  governed  by  the 
context.  Here  the  intention  of  the  parties  was  to  raise  money  for  the  benefit 
of  the  creditors,  and  nothing  was  intended  to  pass  which  could  not  be  made 
available,  for  the  purpose  of  sale  or  transfer.  Now,  this  was  a  lease  at  a  rack 
rent,  and  could  be  of  no  value  to  the  creditors.     The  intention  to  exclude 

(p)  i  M.  &  M.  479. 


the  mil.,  may  be  collecte*!  from  the  language  of  the  assignment.  The  pro-  Exdteqxur, 
perty  is  described  to  be  "  in  and  upon  the  mill,"  but  the  mill  itself  is  not 
mentioned.  So  also  there  is  a  conveyance  of  the  crops  of  every  kind,  **  as 
well  severed  as  not,"  which  would  be  unnecessary  if  the  parlies  intended  to 
convey  the  land  on  which  they  grew.  There  is  also  a  provision,  that  the 
assignees  shall  pay  rent  up  to  the  6th  April  next. — [Parke,  B. — That  was 
probably  inserted  as  a  protection  to  the  assignees  against  the  creditors  in 
Oiaking  that  payment.] — In  Payler  v.  Homershara  (A),  it  was  held,  that  the 
general  words  of  a  deed  had  reference  to  the  particular  recital,  and  were  to 
be  governed  by  it.  In  Doe  v.  Meyrick  (c),  it  was  held  that  the  previous 
particular  enumeration  in  a  deed  of  certain  parts  of  an  estate,  restrained  the 
operation  of  the  subsequent  general  words.  The  same  principle  will  be 
found  in  Raiclinga  v.  Jennings  (d ),  and  Roberis  v.  Kvffm  {e) :  other  au- 
thorities will  be  found  in  Com,  Dig.  "  Act  of  Parliament,"  (R.  16.) 

Lord  Abikgbr,  C.  B. — I  think  the  distinction  in  all  cases  of  this  kind  is» 

whether  or  not  it  was  the  intention  of  the  parties  to  pass  a  limited  interest,  and 

if  it  was,  then  the  rule  is  not  to  construe  general  words,  so  as  to  extend  that 

bterest.     If  for  instance,  the  party  conveying,  has  himself  only  a  limited  estate 

in  the  subject  matter,  then  the  general  words  may  be  restricted  to  thct  which 

was  the  manifest  intention  of  the  grantor.     Here  the  object  of  the  conveying 

party  was  to  make  a  general  assignment  for  clie  benefit  of  creditors,  and 

ve  cannot  take  into  consideration  what  might  be  the  particular  value  of  this 

lease.    There  can  be  no  doubt,  that,  if  this  lease  was  of  any  value,  the  object 

was  to  pass  the  whole,  and  there  are  words  sufficiently  comprehensive  to  in« 

dcde  all  the  property,  for  the  reason  already  given.     I  think  the  stipulation 

ilat  the  assignees  should  pay  rent  up  to  a  certain  period,  does  not  alter  the 

case. 

Parkf,  B. — I  am  of  the  same  opinion.  It  seems  to  me,  that  the  learned 
/D%eai  Niei  Priue,  was  right  in  saying  that  the  leasehold  estate  did  pass 
under  the  assignment.  In  Doe  v.  Meyrick,  the  object  of  the  parties  was  to 
pass  a  particular  estate  only,  and  the  general  words  used  were  restricted  to 
BKet  that  intention.  But  that  is  not  the  case  here;  here  the  object  of  the 
parties  is  to  convey  every  thing  valuable  and  capable  of  being  turned  into 
c»sb;  that  appears  from  the  recital  of  [he  deed.  The  insolvent  agrees  to 
assign  all  his  personal  estate  and  effects  of  every  description,  upon  trust  for 
the  benefit  of  his  creditors,  and  the  assignment  goes  on  to  enumerate  the 
penonal  estate;  then  follow  the  general  words  which  cannot  be  restricted, 
the  object  of  the  parties  being  to  pass  all  the  property  which  might  be  benefi- 
cial to  the  creditors.  Then  as  to  the  provisions  for  the  payment  of  rent,  the 
assignees  are  to  pay  the  bygone  rent  as  well  as  that  accruing,  up  to  a  certain 
day,  and  I  think  the  object  of  it  was  to  enable  the  assignees  to  discharge  the 
laiidkMrd's  claim,  whether  they  took  possession  of  the  property  or  not. 

BoLLA?iD,  B. — Looking  at  the  object  of  the  parties,  I  think  it  is  clear  that 
they  iater«ded  to  pass  this  property. 

Rule  discharged. 
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Exelteqfter, 


Barr  v.  Gibson. 


By  dee<l-polI,  i^OVENANT.     The  declaration  stated,  that  by  a  certain  deed-poll,  dated 

OMj^de-  ^^®  ^*^^  October,  1B36,  in  consideration  of  4200/.  to  the  defendant  hy 

fendantaoid  the  plaintiflf  paid,  the  defendant  did  fully,  freely,  and  absolutely,  grant,  bar- 

a^ship.^wlth^'  &*^">  s®^*»  assign,  and  set  over  unto  the  plaintiif.  all  that  ship  or  vessel  called 

ifs  tackle,  &c.,  the  Sarah  of  Newcastle,  of  the  burthen  of  317   tons,    together  with  all 

And  covGnantod 

that  he  had  ^^^    Singular   the    masts,    sails,   sail-yards,   anchors,  cables,   ropes,  cords, 

full**  over*     d  ^""^'  gunpowder,  ammunition,  small  arms,  tackle,  apparel,  boats,  oars,  and 

lawful  aui ho-  appurtenances  whatsoever,  to  the  said  ship  or  vehsel  in  anywise  belonging  or 

barga^rifsell*  appertaining,  to  have  and  to  hold  to  the  said  plaintiff,  his  executors,  &c.,  from 

assign,  and  thenceforth  for  ever  ;  and  the  defendant  did  therein  covenant  with  theplaintifll 

89t  over  the 

premises :—  that  at  the  time  of  the  ensealing  and  delivery  of  the  said  deed-poll,  the  de- 
H(fW.  that  this  fendant  had  in  himself  good  right,  full  power,  and  lawful  authority  to  grant, 
that  the  sub-  bargain,  sell,  assign,  and  set  over  the  said  premises  to  the  plaintiflTin  manner 
and  form  aforesaid.  The  declaration  then  alleged,  that  before  and  at  the  time 
of  making  the  said  deed-poll,  the  said  ship  or  vessel,  with  the  masts,  &c.,  was 
wholly  lost  and  destroyed,  and  was  incapable  of  being  granted,  bargained, 
gold,  assigned,  or  set  over,  whereof  the  plaintiff,  at  the  time,  &c.,  was  wholly 
ignorant:  and  the  plaintiflT  further  saith,  that  the  defendant  had  not,  at  the  time 
of  making  the  said  deed-poll  and  sealing  the  same,  any  power  to  grant, 
bargain,  &c.,  the  said  and  other  the  premises  to  the  plaintiff  as  aforesaid; 
wherefore  the  defendant  has  broken  his  covenant,  and  the  plaintiflf  hath  not 
had,  nor  can  he  have  possession  of  the  said  ship,  &c.,  but  hath  wholly  lost  the 
same,  and  the  said  sum  of  4200/. 

I'he  defendant  pleaded  First,  as  to  the  first  breach,  that  at  the  time  of 
making  the  said  deed-poll,  the  said  ship  or  vessel  with  the  masts,  &c.,  was 
not  wholly  lost  and  destroyed,  and  incapable  of  being  granted,  bargained,  &c. 
Secondly;  as  to  the  second  breach,  that  the  defendant  had,  at  the  time  of 
making  the  said  deed-poll,  full  power  to  grant,  bargain,  &c.,  the  said  ship 
and  other  the  premises,  &c.  Thirdly  ;  that  before  the  sealing  and  delivery 
crew  beating  on  of  the  Said  deed-poll,  the  said  ship,  &c.,  was  on  the  high  seas,  in  theprosecu- 

the  shore.    The 


ject  matter 
of  the  tiansfer 
existed  in  the 
character  of  a 
ship  at  the 
date  of  the 
deed,  and  if 
it  was  physi-* 
cally  destroy- 
ed, or  had 
ceased  to  an- 
swer the  de- 
signation of  a 
ship,  the 
covenant  wa^ 
broken. 

The  ship 
in  question 
haa  got  on 
shore  on  the 
coast  of  Prince 
of  Wales**  U- 
fond,  on  the 
13th  October, 
1836,  and  was 
left  by  the 


crew  had  ac- 
cess to  her 
afterwards. 
On  the  1 4th 
October,  the 
captain  had 
her  surveyed, 
and  she  was 
sold  on  the 
24th.    The 


tion  of  a  certain  voyage,  and  that  true  it  is  that  the  said  ship  or  vessel,  and 
the  said  premises  before  the  ensealing,  &c.  of  the  said  deed-poll  was  lost  on 
the  high  seas,  and  that  the  plaintiff  was  ignorant  thereof,  and  the  defendant 
avers,  that  before  and  at  the  time  of  the  ensealing,  &c.,  of  the  said  deed-poll, 
he  the  defendant  was  ignorant  of  the  said  loss,  and  believed  that  the  said  ship 
was  safely  prosecuting  the  said  voyage,  and  that  at  the  time  of  the  ensealing. 
&c.,  he  had  in  himself  good  right,  and  full  power,  and  lawful  authority  to  grant, 

tained  no  more   bargain,  &c.,  the  premises,  &c.     The  replication  to  this  plea  denied  that  the 

2l8t*tha°'*  *^*    defendant  had  any  power  to  grant,  bargain,  &c. 

when  she  first         The  causB  was  tried  before  Patteson,  J.,  at  the  Spring  Assizes,  for  the 
struck.    It 
was  proved 
that  if  there 

had  been  facilities,  and  at  a  different  season  of  the  year,  she  might  have  been  rvpairpd,  and  if 
in  Enf^nd,  she  might  easily  have  been  got  off.  Wfien  on  shore  she  was  five  feet  above  water 
on  one  side;  on  the  other  not  so  much,  and  her  bulk  ends  were  strained.  Upon  these  facts, 
the  Court  were  of  opinion,  that  though  she  might  be  totally  lost  within  the  meaning  of  a  con- 
tract of  insurance,  yet  as  she  still  existed  as  a  uiip,  there  was  iio  breach  of  the  covenint. 
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oniy  of  Ltmeaater,  when  it  appeared,  that  at  the  time  the  assignment  was  Exchequer, 
ide,  the  ship  was  on  a  voyagre  from  the  Shannon  to  Cocgane,  and  on  the 
Ith  October,  1836,  got  aground  near  Prince  of  Wates'i  hland,  and  was  left 
r  the  crew.  On  the  24th  Oc/o5?r,  the  ship  was  sold,  the  hull  producing 
ily  10/.  The  captain  stated,  that  on  the  21st  (fhe  date  of  the  deed-poll), 
le  was  much  in  the  same  condition  as  when  she  fir.<t  struck,  that  the  masts, 
c,  were  standing,  one  of  the  decks  was  five  or  six  feet  above  the  water,  the 
;her  less ;  that  if  there  had  been  facilities,  and  it  had  been  a  diflTerent  season 
'  Uie  year,  she  might  have  been  repaired,  and  that  a  ship  in  the  same  con- 
ition  on  the  English  coast,  could  have  been  got  oflT again.  It  also  appeared 
lat  the  defendant  had  applied  to  the  underwriters  for  the  amount  of  his  in- 
oranoe  upon  the  ship,  as  for  a  total  loss. 

Upon  this  evidence,  the  judge  left  it  to  the  jury  to  say  whether  at  the 
ime  the  ship  was  sold,  she  was  or  was  not  a  ship,  whether  in  fact  she  was 
my  thing  noore  than  a  mere  mass  of  timber.  The  jury  found  that  at  the 
ime  of  the  sale,  she  did  not  exist  as  a  ship,  whereupon  the  learned  judge 
iirected  a  verdict  for  the  plaintitf  for  4200/.,  reserving  liberty  to  the  de- 
bdant  to  move  to  enter  a  nonsuit. 

ikxaniier  obtained  a  rule  accordingly,  and  also  for  a  new  trial,  on  (he 
iMmd  that  the  verdict  was  against  evidence. 

Crenpeli  and  Wightman  shewed  cause. — ^A  party  conveying  must  ha^e 
art  only  a  right  to  con%*ey,  but  also  a  controlling  power  over  that  which  he 
ooDveys.  Suppose  a  party  had  abandoned  a  ship  on  the  high  seas,  and  had 
tbea  contracted  to  sell  it ;  or  suppose  the  vessel  had  been  taken  by  pirates, 
could  he  effectually  dispose  of  it?  He  might  sell  the  chance  of  recovering  it 
lick,  but  no  more.  In  Chamberlain  v.  Etcer  (a),  the  effect  of  a  covenant  for 
Mle  is  considered,  in  a  case  where  the  covenantor  had  not  the  estate  which  he 
frofessed  to  have.    The  principle  established  in  that  case  is  confirmed  by  Nash 

^.Aiton,  (6).  There  two  husbands  and  their  wives  joined  in  a  grant  of  lands 
oTt^  wives  who  were  parceners,  and  covenanted  that  they  had  right  to  con- 
vey. The  breach  assigned  was,  that  one  of  the  wives  was  then  ah  infant, 
ud  it  was  adjudged  a  good  breach.  There  is  a  well  known  distinction 
between  a  covenant  against  acts  done  before,  and  a  covenant  aga*nst  acts  done 
titer  the  conveyance.  The  former  applies  to  wrongful  and  rightful  acts 
equally  ;  the  latter,  to  wrongful  acts  only.  Cases  may  be  put  of  a  thing  in 
ftff,  but  yet  not  in  such  a  condition  as  to  be  the  subject  of  a  conveyance ; 
ts,ibr  instance,  a  ring  at  the  bottom  of  the  sea,  or  in  a  coal-pit,  where  it  cannot 
be  recovered.  Here  it  is  clear  that  the  vessel  was  lost  at  the  date  of  the 
cootract. 

R.  Alexander  and  W,  H.  Watson,  eontrd, — Cases  of  the  kind  referred  to  on 
the  other  side  are  collected  in  Svgden's  Vend,  and  Pur.  (c),  and  amongst 
others  he  cites  Hitchcock  v.  Criddings  («/).  There  a  person  sold  a  remainder 
expectant  upon  an  estate  tail ;  and  both  parties  considered  that  the  remamder 
was  unbarred ;  and  it  afterwards  appeared,  that  a  recovery  had  been  euflered 

(a)  2  Bulft  11.  (c)  9th  ed.  2.54. 

(4)  Sir  T.  Jones,  195  ;  Skinner  42.  (d)  4  Price,  135. 
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before  the  contract,  in  that  case  the  purchaser  was  relieved  against  a  bond 
which  he  had  given  for  the  purchase  money,  and  the  seller  was  compelled  to 
repay  the  interest  which  he  had  received.  The  learned  editor  observes.  "  This 
was  a  strong  decision.  The  purchaser  might  have  ascertained  tlie  fact  by  search. 
The  Chief  Baron  laid  down  some  very  general  propositions ;  his  lordship  said, 
that  if  a  person  sells  an  estate,  having  no  interest  in  it  at  the  time,  and  takes 
a  bond  for  securing  the  payment  of  the  purchase  money,  that  is  certainly  a 
fraud,  although  both  parties  should  be  ignorant  of  it  at  the  time.  Suppose  I 
sell  an  estate  innocently,  which  at  the  time  is  actually  swept  away  by  a  flood, 
without  my  knowledge  of  the  fact,  am  I  to  be  allowed  to  receive  5000/.  and 
interest,  because  the  conveyance  is  executed,  and  a  bond  given  for  that  sum 
as  the  piirchase  money,  when  in  point  of  fact  I  had  not  an  inch  of  land  so  sold 
to  sell  ?  Both  these  cases,  when  they  arise,  will,  it  is  apprehended,  deserve 
great  consideration,  before  they  are  decided  in  the  purchaser's  favour.**  And 
then  he  adds,  in  a  note  that  Lord  Eldon,  in  a  late  case,  expressed  considerable 
doubt  upon  such  doctrine.  Paine  v.  MelUr  (e)  was  the  case  of  a  contract  for  the 
sale  of  houses,  which  from  defects  in  the  title,  C(»uld  not  be  completed  on  the  day. 
The  treaty  however  proceeded  upon  a  proposal  to  waiv*  the  objectbns  upon 
certain  terms.  The  houses  being  burnt  before  a  conveyance,  it  was  decided,  that 
the  purchaser  was  bound,  if  he  accepted  the  title,  and  the  circumstance  that 
the  vendor  suffered  the  insurance  to  expire  at  the  day  on  which  the  contract 
vas  originally  to  have  been  completed,  without  notice,  made  no  difference.  So 
where  A.  agreed  on  behalf  of  B.  to  purchase  four  houses  in  Jamaica^  and  to 
pay  800/.  for  the  same.  The  houses  were  soon  after  swallowed  up  by  aiv 
earthquake,  and  A,  had  no  assets  of  B.^  yet  the  purchase  money  was  decreed  to 
be  paid,  Cass  v.  Rudele  and  another  (/).  This  decision  was  afterwards 
affirmed,  upon  an  appeal  to  the  House  of  Lords.  In  Watkins  v.  De  Laney  {g) 
the  defendant  had  covenanted  that  he  was  lawfully  seised  of  a  good  estate  of 
inheritance  in  law,  in  fee  simple,  in  certain  premises  conveyed  to  the  plaintiff, 
and  it  appeared  that  before  the  conveyance,  the  premises  (which  were 
in  America)  had  been  confiscated  by  an  Act  of  the  state  of  New  York ;  yet 
this  was  held  to  be  no  breach  of  the  covenant.  In  Earl  of  March  v.  Pigot  (A), 
a  wager  was  laid  upon  the  chance  of  survivorship  of  one  of  two  person^  who 
was  dead  at  the  time ;  yet  that  did  not  prevent  the  winner  from  recovering. 
A  contract  made  at  a  distance,  must  be  taken  with  all  its  contingencies.  The 
rules  as  to  insurance  do  not  apply  :  insurance  is  a  contract  of  indemnity,  which 
this  is  not ;  neither  are  the  cases  as  to  defective  title,  applicable.  The  ques- 
tion here  is,  whether  any  thing  passed  under  this  conveyance.  It  is  clear, 
that  whatever  existed  of  the  vessel  at  the  time,  did  pass ;  and  not  only  the 
ve»se1,  but  all  its  earnings.  Then  the  defendant's  covenant  is  only  a  covenant 
for  title  in  the  subject  matter,  whatever  it  might  happen  to  be.  The  term 
"  set  over,"  does  not  mean  a  delivery,  but  a  transfer.  But  assuming  this  to 
be  a  total  loss,  for  the  purposes  of  insurance,  yet  it  would  not  be  so  within 
the  Registry-  Acts,  unless  the  identity  of  the  vessel  were  totally  destroyed. 
Capture  is  a  total  loss ;  but  not  so  within  the  meaning  of  a  bottomry  bondt 
Park  on  Insurance  (i). — [Par*e,  B. — Though  something  may  pass  that  will 


(c)  6  Vc8.  349. 
(/)  2  Vern.  280. 
(g)  4  Doug.  354. 


(A)  5  Burr.  2802.  Bat  see  the  obtenra. 
tioD  of  Heathy  J.,  upon  this  case  in  i7««- 
sey  V.  Crickettf  3  Campb.  172. 

(•)  p.  628. 
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Doi  coDdwie  the  matter,  for  the  covenant  is  to  convey  something  which  then 
existed  as  a  ship.]  While  a  vessel  exists  in  specie,  however  maimed  and 
damiged,  she  cannot  be  considered  as  a  wreck,  so  as  to  entitle  the  assured  to 
daim  (or  a  total  loss^  Bell  r,  Nixon  (j). 

Cur.  adv.  vuiL 


Exchetfuer, 


Parkb,  B. — This  cause  was  tried  before  my  brother  PaUeson,  at  the  last 

Liverpooi  Spring  Assizes,  when  a  verdict  was  found  for  the  plaintiff.     The 

dedaration  was  in  covenant  on  a  deed-poll,  dated  the  21  st  of  October,  1 836, 

hj  which  the  defendant,  in  consideration  of  4200/.,  granted,  bargained,  sold» 

Miignedy  and  set  over  to  the  plaintiflf,  sixty-four  sixty-fourths  of  the  ship 

Sarakf  with  her  masts,  tackle,  and  appurtenances ;  and  the  defendant  thereby 

coreoanted,  that  at  the  time  of  the  sealing  and  delivery  of  the  deed,  he  had 

io  himself  good  right,  full  power,  and  lawful  authority,  to  grant,  bargain,  sell, 

Mi^,  and  set  over,  the  premises  to  the  plaintiff,  in  manner  and  form  afore- 

aid;  and  the  declaration  states,  that  the  vessel  was  then  lost  and  destroyed, 

and  incapable  of  being  transferred,  whereof  the  plaintiff  was  then  ignorant : 

Md  further,  that  the  defendant  had  not,  at  the  time  of  the  making  of  the  deed<» 

PqH,  any  power  to  grant,  bargain,  sell,  assign,  or  set  over  the  ship  as  aforesaid. 

To  this  declaration,  the  defendant,  treating  these  two  allegations  as  separate 

bcMhes,  pleaded.  First,  that  the  vessel  was  not  wliolly  lost  and  destroyed, 

ttd  incapable  of  being  transferred ;  Secondly,  that  he  had  full  power,  at  the 

line  of  the  making  of  the  deed,  to  grant,  bargain,  sell,  assign,  and  set  over ; 

ind,  nirdfyf  a  similar  plea,  with  a  special  inducement,  stating  the  loss  of  the 

▼eael  at  the  time  of  the  execution  of  the  deed,  and  the  defendant's  ignorance 

oTH. 

The  hats  of  the  case,  as  they  appeared  on  the  trial,  were  these : — the  ship, 

vhidi  was  on  a  distant  voyage  when  the  assignment  was  made,  had  got  on 

Aore,  on  the  coast  of  Prince  of  Wales's  Island,  on  the  l.?th  of  October,  1 836, 

iodwas  left  by  the  crew,  beating  on  the  shore.     The  crew  had  access  to  her 

tAovards.     On  the  14th  of  October,  the  captain  had  her  surveyed,  and  she 

*af  lok)  on  the  24th.    The  ship  had  sustained  no  more  damage  on  the  21st 

tfaui  when  she  first  struck.     It  was  proved,  that  if  there  had  been  facilities, 

isd  at  a  difierent  season  of  the  year,  she  might  have  been  repaired,  and  if  in 

England,  she  might  easily  have  been  got  off.     When  on  shore,  she  was  ^\e 

te  above  water  on  one  side,  on  the  other  not  so  much ;  and  her  bulk-heads 

were  strained.    On  this  evidence,  the  learned  judge  left  it  to  the  Jury  to  say, 

whether  **  she  was  a  ship  or  not  on  the  21st  of  October  ;^'*  and  they  found 

that  she  was  not.    Whereupon,  he  directed  a  verdict  for  the  plaintiff,  with 

4200/L  damages,  reserving  liberty  to  the  defendant  to  move  to  enter  a  non- 

Mit.    A  rule  was  obtained  for  that  purpose  in  the  following  term  ;  and  on 

iliewtng  cause,  the  case  was  very  fully  discussed,  and  the  Court  postponed 

ill  judgment.     We  have  now  considered  the  case,  and  are  of  opinion,  that 

vpoQ  the  finding  of  the  jury,  the  plaintiff  is  entitled  to  recover ;  but  we  think 

tbat,  upon  the  &cts  stated,  and  on  the  report,  the  finding  was  wrong,  and 

tkat  there  ought  to  be  a  new  trial. 

The  deed,  upon  which  the  aciion  is  brought,  purports  to  be  an  absolute 
tnnafer,  at  the  time  of  its  execution,  of  a  specified  ship,  with  all  the  tackle 


(j)  Hoirs  N.  P.  Cases,  423. 
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then  belonging  to  it ;  and  by  the  operation  of  that  deed,  all  the  interest  whiea 
the  vendor  had  at  the  time  in  that  vessel  or  its  tackle,  in  whatever  state  they 
were,  passed  to  the  vendee  from  the  moment  of  the  execution  of  the  deed; 
the  execution  of  the  deed  itself,  without  any  delivery  of  the  chattel,  Iraro- 
ferring  the  property.  The  question,  however,  is,  not  what  passed  by  the 
deed,  but  wliat  is  the  meaning  of  the  covenant  contained  in  it,  and  whether 
there  had  been  a  breach  of  that  covenant,  as  alleged  in  the  pleadings. 

In  the  bargain  and  sale  of  an  existing  chattel,  by  which  the  property 
passes,  the  law  does  not  (in  the  absence  of  fraud)  imply  any  warranty  of 
the  good  quality  or  condition  of  the  chattel  so  sold,  Parkinson  v.  I^ee  {k), 
Kielw.  9 1 ,  Roll.  Abr.  '*  Action  svr  Case  "  (P.),  pi.  4,  p.  90.  The  simple  bargaio 
and  sale,  therefore,  of  a  ship,  does  not  imply  any  contract  that  it  is  then  sea- 
worthy, or  in  a  serviceable  condition  ;  and  the  express  covenant  that  the  de* 
fendant  had  full  power  to  bargain  and  sell  in  the  manner  before-mentioned, 
does  not  create  any  further  obligation  in  this  respect.  But  the  bargain  and 
sale  of  a  chattel,  as  being  of  a  particular  description,  does  imply  a  contract 
that  the  article  sold  is  of  that  description,  for  which  the  cases  of  Bridge  v. 
Wain  (I),  and  Shepherd  v.  Kain  (m),  and  other  cases,  are  authorities ;  and 
therefore,  the  sate,  in  this  case  of  a  ship,  implies  a  contract  that  the  subject 
of  the  transfer  did  exist  in  the  character  of  a  ship,  and  the  express  covenant 
that  the  defendant  had  power  to  make  the  bargain  and  sale  of  the  subject 
before-mentioned,  must  operate  as  an  express  covenant  to  the  same  effect; 
that  covenant,  therefore,  was  broken,  if  the  subject  of  the  transfer  had  been, 
at  the  time  of  the  covenant,  physically  destroyed,  or  had  ceased  to  answer  the 
designation  of  a  ship ;  but  if  it  still  bore  that  character,  there  was  no  breach 
of  the  covenant  in  question,  although  the  ship  was  damaged,  un  sea  worthy,  or 
incapable  of  being  beneficially  employed. 

The  contract  is  for  the  state  of  the  subject  absolutely ,  and  not  with  reference 
to  collateral  circumstances.  If  it  were  not  so,  it  might  happen  that  the  same 
identical  thing,  in  the  same  state  of  structure,  might  be  a  ship  in  one  plaoe 
and  not  in  another,  according  to  the  local  circumstances  and  conveniences  of 
the  place  where  she  might  happen  to  be.  If  the  contracting  parties  intend  to 
provide  for  any  particutar  state  or  condition  of  the  vessel,  they  sho'ald  intro- 
duce an  express  stipulation  to  that  effect. 

This  being  the  view,  which,  ailer  much  consideration,  we  have  taken  of  the 
law  of  this  case,  it  follows,  that  after  the  facts  found  by  the  jury,  the  second 
issue,  at  least,  must  be  decided  in  favour  of  the  plaintiff;  for  if  she  was  not  a 
ship  at  the  time  of  the  execution  of  the  deed,  she  was  incapable  of  being 
transferred  as  such,  and  therefore  the  defendant  had  no  power  to  make  the 
transfer. 

The  question,  whether  the  subject  of  the  transfer  bear  the  character 
of  a  ship  or  not,  may,  in  some  extreme  cases  suggested  in  the  course 
of  the  argument,  be  a  question  of  great  nicety  and  difficulty.  In  the 
present  case,  we  do  not  think  such  a  difficulty  arises.  We  are  of  opinioOy 
that  upon  the  evidence  given  on  the  trial,  the  ship  did  continue  to  be  capable 
of  being  transferred  as  such,  at  the  time  of  the  conveyance,  though  she  might 
be  totally  lost  within  the  meaning  of  a  contract  of  insurance,  Thompson  x 


(k)  2  East,  314. 

(0  1  Stark.  N.  P  C.  504. 


(/»)  5  B.  &  Aid.  240. 
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Royal  Exchange  A^ivrance  Compant/  (n\  which  proceeds  upon  a  dif- 
Qt  principle,  and  may  take  place  with  less  of  damage  to  the  ship  itself, 
I  occarred  in  this  case.  It  proceeds  upon  the  loss  of  the  subject  insured 
beneficial  purposes.  Here,  the  subject  of  the  transfer  had  the  form  and 
icture  of  a  ^hip,  although  on  shore,  with  the  possibility,  though  not  the 
bablljty,  of  being  got  off.  She  was  still  a  ship,  though  at  the  time,  from  the 
It  of  local  conveniences  and  facilities,  incapable  of  l>eing  beneficially  em- 
yedas  such.  The  covenant,  therefore,  of  the  defendant,  that  he  had  power 
transfer  her  as  a  ship,  at  the  time  of  executing  the  deed,  was  not  broken. 
We  think  that  there  must  be  a  new  trial ;  arid  I  must  add,  that  every 
snber  of  the  Court  concurs  in  this  judgment. 

Rule  absolute. 
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(n)  1  M.  &  Sel.  30. 


Doe,  dem.  Wawn  v.  Horn,  Kennicott,  Barras,  and  the 
Durham  and  Sunderland  Railway  Companv. 

EJECTMENT  to  recover  an  undivided  sixth  part  of  certain  messuages,   in  ejeetment, 
land,  and  premises,  situate  in  the  parish  of  Sunderland,  in  the  county   !v®  i""!^ 
Durham,     At  the  trial,  before  Collman,  J.,  at  the  last  Durham  Assizes,  it   was  tenant 


)peared,  that  the  lessor  of  the  plaintiff*  was  tenant  in  common  of  the  premises  ^ith  thrw  of 
((uestion,  with  the  three  first  named  defendants,  who  in  the  year  1834,   the  defendants, 
idgruited  a  lease  of  the  premises  for  ninety-nine  years  to  the  Durham  and  „  landlords, 
wderland  Railway  Company,     This  lease  was  granted  against  the  consent    *"^  ^^^  'J*™ 
r  the  lessor  of  the  plaintiff*,  who  gave  the  Ck>mpany  notice  that  he  was  en-  ants,  (a  railway 
M  to  one-sixth  of  the  property.      The  Company  had  proceeded  to  pull  defeSd'S  m''^** 
lovn  some  houses,  and  construct  a  railroad  upon  their  site.     The  usual  their  tenants. 
pedd  rule  had  been  obtained,  admitting  the  landlords  to  defend,  which  was  cial  nii^^aST 
1  tile  following  terms :  "  Upon  the  motion  of  counsel  for  F,  Horn,  B.  Ken^  been  obtained 
teott,  and  G,  Barras,  landlords  of  the  Durham  and  Sunderland  Railway  the  landlords 
'ompany,  the  tenants  in  possession  of  the  premises  in  question  ;   and  it  is   J^^^"  ouster 
tiered,  that  the  defendants  admit  the  tenancy  in  common  of  the  plain tiff**s  in  case  actual 
«or,  with  the  defendants,  F.  Horn,  B.  Kennicott,  and  G,  Barrat ;  and  that  J^  proved.^ 
e  said  F.  Horn,  B.  Kennicott,  and  G.  Barras,  shall  be  joined  and  made  de-   At  the  trial. 
ndants  with  the  said  tenants  if  they  shall  appear ;  and  if  the  said  tenants  that  rent  had 
tftlt  not  appear,  then  that  they  may  be  at  liberty  to  appear  by  themselves  ;  ^^f^ /©  aTuhe 
id  the  said  F.  Horn,  B.  Kennicott,  and  G.  Barras,  consenting  in  such  case,   tenants  in 
enter  into  a  rule  to  confess  lease,  entry,  and  also  ouster  of  the  nominal   certain"other 
aintifl*,  in  case  an  actual  ouster  of  the  plaintiff^'s  lessor,  or  the  tenants  in   persons.  t«t 

•      «*  there  was  no 

>6ses8ion  shall  be  proved  at  the  trial,  but  not  otherwise.       The  evidence  of  evidence  that 
lual  ouster,  was  the  pulling  down  of  the  houses  and  the  construction  of  a   j,'J*d*been  de- 
lilway  upon  their  site.     It  also  appeared,  that  previously  to  the  occupation   termined  :— 
'  the  premises  by  the  Company,  certain  persons  using  the  style  of  Horn  and   those  who  de- 
0,  had  occupied  them  under  the  tenants  in  common,  and  there  was  evidence   fen<led  as  te- 

*^  nants,  were  not 

precluded  by 
the  landlord's  rule  from  contending  that  the  legal  estate  was  not  in  the  lessor  of  the  plaintiff, 
as  the  former  tenancy  might  still  exist.    The  premises  in  question  were  pulled  down  by  the 
Railway  Company,  and  a  railway  erected  on  Uieir  site.    SemhU,  that  this  amounted  to  an 
actual  ouster. 
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Dob,  dem. 
Wawn 

t\ 

Horn 

and  Others. 


of  payment  of  rent  by  Horn  and  Co.,  to  all  the  co-tenants.  Tt  was  objedd 
on  the  part  of  the  defendants;  Firsts  that  no  actual  ouster  had  been  proved; 
and  Secondlify  that  the  lessor  of  the  plaintiff  could  not  recover,  because  4 
tenancy  having  been  shewn  in  Horn  and  Co.,  no  proof  had  been  adduced  that 
it  had  ever  been  determined.  The  learned  judge,  however,  refused  to  noo- 
siiit  the  plaintiff,  and  a  verdict  was  found  for  him,  subject  to  the  opinioD  of 
the  Court  upon  the  above  points. 

Alexander  having  obtained  a  nile  to  enter  a  nonsuit, 

Wightman  shewed  cause.— After  having  entered  into  the  consent  rule,  itb  f 
not  competent  for  the  defendants  to  set  up  as  a  defence,  the  alleged  tenancy 
oi  Horn  and  Co.     The  rule  expressly  states,  that  three  of  the  defendants  de* 
fend  at  landlords ^  and  the  Railway  Company  as  tenants  in  possession.    lo 
Doe,  d.  Davies  v.  Creed  (a),  it  was  held,  that  where  a  party  defended  at 
landlord,  the  occupiers  of  the  premises  having  suffered  judgment  by  deiaalt, 
he  could  not  object  that  the  occupiers  had  not  received  notice  to  quit  from  I 
the  lessor  of  the  plaintiff.     In  that  case,  the  only  parties  defending  were  ^ 
landlords ;  but  this  case  is  stronger,  since  some  defend  as  landlords,  and  | 
others  as  tenants  in  possession  to  those  landlords.     Mere  evidence  of  a  pay-  : 
ment  of  rent  by  parties  at  some  prior  time,  does  not  make  it  necessary  t6  | 
shew  any  notice  to  quit,  unless  they  come  in  and  defend  either  as  landlord  or  ] 
tenant.     If  Horn  and  Co.  had  come  in  and  defended,  a  right  to  recover  as 
against  them  must  also  have  been  shewn. — [Parke,  B. — There  was  at  some 
time  a  demise  to  Horn  and  Co.,  as  payment  of  rent  to  all  the  co-tenants  was 
proved.      They  may  all  have  taken  a  wrongful  possession  as  against  Horn 
and  Co.      If  there  had  been  no  landlords  defending,  could  not  the  Raiiwoji 
Company  have  made  this  objection  ?] — Suppose  there  had  been  a  demise  to 
Horn  and  Co.,  which  had  been  determined,  and  the  three  defendants  (the 
tenants  in  common)  had  demised  wrongfully  to  the  Railway  Company,  can  it 
be  said  that  the  lessor  of  the  plaintiff,  in  an  ejectment  against  some  as  land- 
lords, and  others  as  tenants,  is  bound  to  prove  a  notice  to  quit  of  the  tenancy 
which  had  been  determined.      The  evidence  shews  that  Horn  and  Co.  wwe 
once  tenants  of  these  premises  to  the  persons  who  now  defend  as  landlords ; 
but  by  the  rule,  it  appears  that  the  Railway  Company  are  now  tenants  in 
possession  to  the  same  landlords  of  the  same  premises ;  so  that  as  against  these 
defendants,  there  is  an  admission  that  the  tenancy  of  Horn  and  Co.  does  not 
exist. — [Parke,  B. — The  defendants  say  the  legal  estate  is  not  in  the  lessor 
of  the  plaintiff,  and  in  order  to  shew  that,  they  prove  that  Horn  and  Co.  were 
in  possession  as  tenants  to  them.] — The  defendants  are  estopped  by  the  rule, 
from  saying  that  other  persons  are  not  tenants.  Roe,  d.  Blair  v.  Street  (A). 

Secondly,  an  actual  ouster  was  proved  by  the  pulling  down  of  the  houses, 
and  erecting  a  railway  on  their  site.  The  case  is  not  of  frequent  occurrence, 
but  it  is  analogous  to  cases  in  which  there  has  been  an  actual  destruction  of 
the  property  by  one  of  several  tenants  in  common  ;  in  which  case,  trover  or 
trespass  may  be  maintained,  Fennings  v.  Lord  Granville  (c),  Brummel  v. 
Jones  (d).  Heath  v.  Hubbard  (e).      The  only  question  is,  whether  any  sub- 


42. 


(a)  5  Bing.  327 ;  2  Mo.  &  Pa.  648. 
(6)  2  Adol.  &  E.  329;  4  Nev.  &  M. 


re)  I  Taunt.  241. 
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initial  diflference  arises  from  the  circumstance  of  this  being  real,  and  not 
lersonal  property.  The  lessor  of  the  plaintiff  can  no  longer  enjoy  his 
mdiTided  sixth  part  in  these  houses.  An  actual  ouster  is  not  merely  the 
innuDg  m  person  out  by  force,  but  depriving  him  of  the  utufruct.  Suppose 
the  case  of  m  ship,  which  three  out  of  four  tenants  in  common  had  actually 
lestroyed,  the  fourth  might  maintain  trover,  although  the  materials  remained. 
^  here,  the  plaintiff  may  maintain  ejectment,  for  although  the  soil  remains, 
be  is  deprived  of  his  uiufruci.,  by  the  destruction  of  the  houses. 

Alexander  and  W.  H.  Watson,  contrd. — A  tenancy  having  been  proved  to 
have  existed  between  Horn  and  Co.  and  the  co-tenants,  the  lessor  of  the 
plaintiff  cannot  recover,  without  shewing  that  such  tenancy  lias  been  deter- 
nined.  The  landlord's  rule  does  not  shew  any  determination  of  the  tenancy, 
nor  is  it  an  estoppel  as  against  the  Railwatf  Company,  It  was  hot  the  com- 
mon consent  rule,  but  only  a  landlord's  order,  which  contains  nothing  more 
tittD  an  admission  that  a  tenancy  in  common  existed  between  the  lessor  of  the 
fbbtiff  and  the  three  first  named  defendants ;  and  that  the  Company  were 
lEBints  in  possession,  but  they  do  not  admit  themselves  to  be  tenants  to  any 
pirticular  individuals.  Under  ordinary  circumstances,  it  is  clear  that  Horn 
isd  Co.  would  be  entitled  to  a  notice  ;  and  there  is  nothing  in  the  terms  of 
litt  landlord's  rule  which  render  it  unnecessary  to  prove  such  notice.  All 
that  the  rule  admits  is,  that  the  Sunderland  Company  were  the  occupiers, 
nd  (or  anything  that  appears,  they  might,  consistently  with  the  rule,  be 
tenants  to  Horn  and  Co.  If  the  Company  had  been  the  only  defendants, 
there  is  no  doubt  that  they  might  have  set  up  as  a  defence,  that  the  tenancy 
id  Horn  and  Co.  had  not  been  determined. 

SieomBy,  no  actual  ouster  has  been  proved  ;   though  what  was  shewn  to 

kfe  taken  place,  might  amount  to  waste.     There  was  no  alteration  of  title 

tfisdaimer.     An  ouster  means  a  turning  out  of  possession,  not  a  mere  in- 

jor^to  the  property.     The  authorities  cited  on  the  other  side,  were  cases  of 

t  Mtl  destruction  of  the  matter  itself.     In  Co,  LiU,  199  b.,  it  is  said: 

"Albeit^  one  tenant  in  common  take  the  whole  profits,  the  other  hath  no 

lenedy  in  law  against  him,  for  the  taking  of  the  whole  profits  is  no  ejectment; 

bot  if  be  drive  out  of  the  land  any  of  the  cattle  of  the  other  tenant  in  com* 

am,  or  doth  not  suffer  him  to  enter  or  occupy  the  land,  this  is  an  ejectment 

€r  expulsion,  whereupon  he  may  have  an  ejectione  firma  for  the  one  moiety, 

Md  recover  damages  for  the  entry,  but  not  for  the  mesne  profits."     In 

Umding'M  Case  (f\  it  is  said,  "  One  tenant  in  common  may  disseise  the 

other,  but  it  must  be  by  actual  disseission,  as  turning  him  out,  hindering  him 

to  enter,  ftc'^    But  a  bare  perception  of  the  profits  is  not  enough.     The  same 

principle  will  be  found  in  Doe,  d.  Hellings  v.  Bird  (g). 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Paike,  B.-*This  was  an  ejectment,  brought  to  recover  an  undivided  sixth 
of  certain  land,  on  which  two  dwelling-houses  had  stood,  but  which  had  been 
pulled  down,  and  were  occupied  by  the  Sunderlcmd  Railway  Company,  who 
U  constructed  their  railway  on  the  site  of  the  demolished  buildings.     The 
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lessor  of  the  plaintiff  was  tenant  in  common  with  three  of  the  defendants, 
who  defended  as  landlords,  and  the  Railway  Company  were  also  defendants. 
It  appeared  on  the  trial,  that  rent  had  been  paid  by  certain  other  persoM, 
named  Horn  and  Co.  for  the  premises,  to  all  the  tenants  in  common :  this 
was  prima  facie  evidence  of  a  tenancy  from  year  to  year,  and  no  evidence  to 
the  contrary  was  given.  The  usual  special  rule  was  obtained  for  the  tenant! 
in  common  to  admit  ouster,  in  case  actr.al  ouster  should  be  proved  ;  and  the 
evidence  of  actual  ouster  was  the  pulling  down  of  the  dwelling-houses,  and 
the  construction  of  the  railway  on  their  site.  Upon  these  facts,  two  points 
arose,  and  were  reserved  by  my  brother  Coltman : — Firsts  whether  the  want 
of  a  proper  determination  of  Horn  aod  Co.'s  tenancy,  could  be  insisted  upon 
by  the  defendants  in  this  action.  Secondly,  whether  there  was  any  actual 
ouster  of  the  plaintiff  by  the  defendants,  who  were  tenants  in  common.  We 
think,  that  the  first  of  these  points  is  against  the  plaintiff.  If  the  tenancy  of 
Horn  and  Co.  continued  to  the  day  of  the  demise,  they  would  have  been  the 
proper  lessors  of  the  plaintiff;  and  it  must  be  taken  that  it  did  continue^ 
because  there  was  no  proof  of  its  determination  by  notice  to  quit  or  dis^ 
claimer.  But  it  is  said,  that  the  landlord's  rule  precluded  the  defendants,  the 
tenants  in  common,  from  raising  that  question.  The  case  of  Do^,  dem.  Damn 
y.  Creed  was  cited  as  an  authority.  In  that  case,  the  tenants,  to  whom  notice 
to  quit  ought  to  have  been  given,  were  tenants  in  possession,  and  did  not 
defend  the  action.  But  the  Railway  Company  are  not  the  tenants  entitled  to 
notice,  and  they  defend  the  action ;  and  as  they  have  only  entered  into  the 
common  rule  to  confess  lease,  entry,  and  ouster,  and  their  own  possession  and 
no  more,  they  are  not  precluded,  whether  the  other  defendants  are  or  are  do^ 
from  setting  up  any  defence  which  they  may  have ;  and  the  want  of  the  1^ 
title  in  the  lessor  of  the  plaintiff  to  the  possession  on  the  day  of  the  deiotse^ 
is  a  good  defence.  This  makes  it  unnecessary  to  determine  the  other  poioK 
on  which,  however,  it  is  not  improbable  that  the  lessor  of  the  plaintiff  would 
have  succeeded,  not  perhaps  on  the  groimd  of  the  destruction  of  the  houaclir 
but  from  the  nature  of  the  occupation  by  a  Railway  Company ^  when  the 
railway  is  complete,  and  open  to  the  public.  Littleton,  section  322,  sayi^ 
**  that  if  one  tenant  in  common  occupy  the  whole,  and  put  the  other  out  if 
poieeegion  and  occupation,  he  who  is  put  out  of  occupation  shall  have  against 
the  other  a  writ  of  ejectione  firma  of  the  moiety  f '  and  Lord  Cohe  says,  in 
his  Commentary  thereon,  **  if  he  drive  out  of  the  land  any  of  the  cattle  of  the 
other  tenant  in  common,  or  not  9vffer  him  to  enter  or  occupy  the  land,  this  ii 
an  ejectment  or  expulsion,  wherefore  he  may  have  an  ejectment  for  the 
moiety  ;'*  and  if  the  peculiar  use  which  the  other  tenants  in  conomon  hate, 
through  the  Railway  Company,  (who  must  be  taken  to  have  acted  witk 
their  authority,  and  to  claim  under  them,)  be  such  as  necessarily  to  exclude 
the  co-tenant  from  occupying  the  land,  it  seems  that  it  would  be  as  efiectuel 
an  exclusion,  as  if  he  had  been  prevented  from  entering  and  occupying  by 
the  defendants  in  person.  The  rule,  however,  must  be  absolute,  to  enter 
a  nonsuit  on  the  first  point. 

Rule  absolute. 
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Doe,  dera.  Mirrell  r.  Milward  and  another. 

7JECTMENT  to  recover  possession  of  a  house  and  premises,  situate  at  A  yearly  te- 

Horshamy  in  Sussex.     The  demise  was  laid  on  the  27th  June,  1837.   {hat^huT^*^"*^ 
it  the  trial  before  Littledale,  J.,  at  the  last  Sussex  Summer  Assizes    it  tenancy  ex- 
ppeared  that  the  defendants  were  yearly  tenants  to  the  lessor  of  the  plaintiff  ^^mmlr  a^ve 
f  the  house  and  premises  in  question,  and  being  desirous  of  quitting  them,  ^'*  landlord 
bey  gave  the  lessor  of  the  plaintiff  a  notice  to  quit,  which  was  as  follows : —  notice  of  his 

iuteution  to 
quit  at  that 

^Horsham,  23  December y  1836.       time.   The 
"We  hereby  give  you  notice,  that  we  intend  to  give  and  deliver  up  the  Ifte^wards"* 
possession  of  the  messuage  or  tenement  we  now  hold  of  you,  at  Midsum-  discovered 

,  ^  ^      '  that  his  tc* 

Wf  day  next.  nancy  did  not 

«  WilUam  Maward.       'J^^j^^fL. 
*'  Robert  Milward:^        »  frwh  notice 
•  To  Henry  Murrell,  Horshamr  «V?S VoT"^ 

session  oeing 

The  lessor  of  the  plaintiff  made  no  objection  to  this  notice.     The  defend-    Midtummery 
lots  having  afterwards  discovered  that  their  tenancy  commenced  at  Christmas   qu^'J't^^w 
instead  o{  Midsummer,  and  l)eing  desirous  of  continuing  in  the  occupation  of  that  the  tenancy 
the  premises,   previously  to  Midsummer  gave  a  fresh  notice  to  quit  at  the    mined  by  the* 

Christmas  following.     The  lessor  of  the  plaintiff  having  demanded  possession    ^"J  notice, 
•  ..         jTiy,  .         11/.1  ^      t  ii««  *""  '"*t  It 

at  toe  expiration  of  the  first  notice,  the  defendants  refused  to  deliver  it  up,    could  not  ope- 
on  the  grounds  that  their  tenancy  did  not  expire  until  Christmas,  and  this    J^Jf^^J  ^^^^ 
^ectment  was  accordingly  brought.     It  was  contended  on  the  part  of  the    the  Statute  of 
lessor  of  the  plaintiff,  that  although  the  notice  might  not  be  sufficient  in  case    ^  uke'effcol"^ 
the  tenancy  expired  at  Christmas,  yet  it  would  operate  as  a  surrender  by   infatwo. 
openttion  of  law  of  the  defendants  interest,  it  being  a  note  in  writing  within 
tile  meaning  of  the  third  section  of  the  Statute  of  Frauds.     The  learned 
jodlge  left  it  to  the  jury  to  say  whether  the  tenancy  commenced  at  Midsum- 
wr  or  at  Christmas,  and  the  jury  found  the  latter.     A  verdict  was  however, 
entered  for  the  lessor  of  the  plaintiff,  on  the  question  as  to  the  surrender, 
vith  leave  for  the  defendants  to  move  to  enter  a  nonsuit. 

Tjfndale,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly,  citing 
J^khsUme  Y.  Huddlestone  (a). 

l%esiger  and  Ogle,  shewed  cause. — This  case  is  distinguishable  from 
Johnstone  v.  Huddlestone,  for  there  the  notice  was  by  parol,  but  here  the 
Mtioe  being  in  writing,  though  it  may  not  be  good  as  a  notice  to  quit,  yet  it 
v21  operate  as  a  surrender  of  the  defendants'  interest  in  the  premises.  In 
AUenburgh  v.  People  {b),  Parke,  B.,  said,  "  The  landlord  might  if  he  had 
dioien,  have  treated  this  irregular  notice  to  quit  as  a  surrender,  as  a  term  of 
tbii  kind  may  be  surrendered  by  a  note  in  writing,  but  he  has  not  done  so.'* 
— {Airike,  B. — ^That  case  is  in  effect  overruled  by  Weddall  v.  Capes  (c).] 
"-"No  particular  form  of  words  is  necessary  to  constitute  a  siu'render;  all 

(a)  4B.  &  C.  922;  7  D.  &  R.  411.  (c)  IM.  &  W.  50. 
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Errtequer,  that  the  i^tatute  requires  is,  that  an  intention  to  surrender  should  be  expressed 
DoK  dem.  '**  writing,  Farmer  v.  Rogers  (d).  Here  the  words  are,  "  We  hereby  give 
liuRRKi.L  you  notice,  that  we  intend  to  give  and  deliver  up  possession  of  the  messuage 
Mil  WARD,  or  tenement  we  now  hold  of  you,  at  Midiummer  day  next." — [Parke,  B.— 
The  difficulty  is,  that  it  is  infuturoJ] — It  did  not  require  the  landlord's  assent 
at  the  time,  but  it  was  a  proposal  which  he  must  be  taken  to  have  assented 
to,  up  to  fdideummer  day,  and  then  it  took  effect  as  a  surrender. — [AidertoHf 
B. — There  is  an  offer  by  the  tenant  to  do  a  thing  at  a  certain  day,  and  whea 
the  time  comes,  he  changes  his  mind,  and  refuses  to  do  so.] — In  Doe,  d.  Eyr$ 
y.  Lamblt/  (e),  the  tenant  on  being  applied  to,  respecting  the  commencemeot 
of  his  holding,  informed  the  party  ihat  it  began  on  a  certain  day,  and  notice  to 
quit  on  that  day  was  given  at  a  subsequent  time ;  it  was  held  that  he  was 
bound  by  the  information  which  he  had  so  given,  and  was  not  permitted  to 
shew  that  in  fact  the  tenancy  commenced  at  a  different  time.  The  present 
case  is  much  stronger  than  that,  because  here,  there  was  written  notice.— 
[AlderaoTiy  B. — In  the  case  cited,  Mr.  Garrow  asked  Lord  Kenyan  to  give  an 
opinion  as  to  what  ought  to  be  done.  It  was  rather  a  statement  of  facts  on 
one  side,  and  assented  to  on  the  other.] — At  all  events,  there  ought  to  be  a 
new  trial,  and  not  a  nonsuit,  as  the  point  was  not  distinctly  put  to  the  jury. 

Andrews,  Serjt.,  and  Tyndale^  contrd. — There  is  no  authority  to  shew  that 
a  defective  notice  to  quit  will  operate  as  a  surrender,  Johnstone  v.  Hud' 
dlestone,  is  an  authority  to  the  contrary.  There  the  tenant  gave  his  landlord 
less  than  six  months*  notice,  before  the  tenancy  expired,  and  the  premises 
were  re-let  by  auction,  at  which  the  tenant  attended,  and  bid,  but  the  new 
tenant  was  not  let  into  possession  ;  and  it  was  held,  that  the  tenancy  was 
not  determined,  there  not  having  been  either  a  sufficient  notice  to  quit  or  a 
surrender  by  operation  of  law,  within  the  meaning  of  the  Statute  of  Frauds. 
Here  there  was  no  assent  to  the  notice  on  the  part  of  the  landlord,  until 
Midsvmmerd&y,  and  then  the  tenant  dissented  from  it.  Before  that  time,  it 
could  not  operate  as  a  surrender,  it  being  in  future,  Weddall  v.  Capes, 

Parke,  B. — The  rule  must  be  absolute  to  enter  a  nonsuit.  I  am  strongly 
of  opinion,  that  there  cannot  be  a  surrender  to  operate  in  future.  The  case 
of  Johnstone  v.  Huddlestone,  appears  to  be  decisive  on  that  point.  There 
the  Ck>urt  held,  that  an  insufficient  notice  to  quit,  accepted  by  the  landlord, 
did  not  amount  to  a  surrender ;  and  it  was  agreed,  that  there  could  not  be  a 
surrender  to  operate  infuturo.  Though  the  precise  point  was  not  determined 
in  Weddall  v.  Capes,  yet  the  opinion  expressed  by  the  Court,  must  be  con- 
sidered as  having  considerably  shaken  the  authority  of  Aldenburgh  v.  People, 
As  to  granting  a  new  trial,  there  appears  to  have  been  conflicting  evidence, 
as  to  the  time  at  which  the  tenancy  commenced;  but  that  the  jury  have  de- 
termined in  favour  of  the  defendant. 

Alderson,  B. — There  was  evidence  to  shew  that  the  tenancy  commenced 
at  Christmas,  and  the  jury  have  so  found  ;  we  cannot  therefore  grant  a  new 
trial.  The  lessor  of  the  plaintiff  can,  if  he  is  so  advised,  bring  a  fresh  eject* 
ment. 

Rule  absolute  to  enter  a  nonsuit 

(d)  2  Wils.  26.  (e)  2  Esp.  635. 
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McGregor  and  another  v.  Horsfall.  Exchequer. 

McGregor  and  another  t?.  Smith. 

'PHESE  were  two  actions  brought  by  the  same  plaintiffs  on  two  different  Where  two 

policies  of  insurance,  effected  with  two  different  companies  upon  the  same  I^'*°'kt'vf'th 

ship,  against  the  defendants,  as  chairmen  of  those  companies.     After  the  de-  same  piaintiflfs 

daration  had  been  delivered,  a  summons  to  consolidate  the  action  was  served  ^t  defen'^^'" 

on  the  plaintiffs,  and  Parke,  B.,  after  shearing  the  parties  at  chambers,  made  »"*».  on  differ- 

the  following  order,  "  I  do  order,  that  upon  submission  of  the  plaintiffs  and  of  imuran^e 

the  last  named  defendant,  to  be  bound  and  Concluded  by  such  verdict  as  shall  <>"  the  same 

,-        -,  '       t^  •        -I  •  .-ill  i«.  «  ,  •"•?»  the  Court 

be  found  m  the  first-mentioned  action  ^(proTid^  the  same  shall  be  to  the  sa-  refused  to  con- 

tisfeclion  of  the  judge  before  whom  the  sime  ^hall  be  tried,)  the  defendant  J,Sutth«" 

in  the  first-mentioned  action  admitting^  his  subsicription  to  the  policy  in  ques-  consent  of  the 

tion,  by  his  authorized  agents,  named  in  tb^  declaration,  all  further  proceed-  ^  ^^"^^   ' 
ings  in  the  last-mentioned  action  be  stayed." 

Cresweli  having  obtained  a  rule  nisi  to  rescind  or  amend  this  order, 

Wightman,  shewed  cause. — The  plaintiffs  state  no  grounds  for  wishing  to 
try  one  action  rather  than  the  other,  but  merely  object  to  being  bound  by  the 
one  fixed  upon.  Doyle  v.  Anderson  (a),  may  perhaps  be  cited  as  an  autho- 
ritj  that  the  Court  will  not  in  such  a  case,  without  the  plaintiff^s  consent, 
make  a  consolidation  rule  upon  the  terms  of  the  plaintiff  and  defendant  being 
bound  in  both  actions  by  the  event  of  one ;  but  that  case  must  be  considered 
ts  OTemiled  by  HoiUngsworth  v.  Brodrick  (6). — [Parke,  B. — Have  you  any 
precedent  for  binding  the  plaintiff  against  his  consent  ?] — Hollingsworlh  v. 
Bfodrick  appears  to  be  an  authority  on  that  point. 

Cmwelly  tontrd, — ^The  plaintiffs  claim  the  right  which  they  undeniably 
poness,  of  trying  which  action  they  please.  This  is  not  the  case  of  two  ac- 
tioDS  on  the  same  policy,  but  of  two  different  policies  effected  with  different 
ooBipanies.  In  Doyle  v.  Anderson,  the  Court  decided  that  they  could  not 
bnd  the  plaintiff  without  his  consent.  HoUingsworth  v.  Brodrick,  cannot 
be  laid  to  have  shaken  that  decision.  The  plaintiffs  are  willing  to  consent  to 
the  coosolidation  rule  upon  the  following  terms : — the  plaintiffs  to  select 
which  action  they  will  try,  the  defendants  in  the  'action  which  is  not  tried 
agreeing  to  be  bound  by  the  verdict  in  the  other  ;  the  defendant's  interest  in 
the  policy  to  be  admitted,  and  if  the  defendant  in  the  action  which  is  to  be 
tiied,  pays  money  into  Court,  money  is  also  to  be  paid  into  Court  in  the 
other  action. 

Parkb,  B. — We  think  the  plaintiffs  cannot  be  bound  in  the  way  proposed 
bj  this  order,  and  unless  the  terms  that  are  offered  are  agreed  to  in  a  week, 
the  rale  for  rescinding  the  order  must  be  absolute. 

Rule  accordingly. 


^ 


«)  1  Adol.  &  £.  635 ;  4  Nev.  &  M.  (6)  4  Add.  &  £.  646. 
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labour. 


jBMd^quer.       Bond  and  another  (Assignees  of  G£Orob  Powell  Watts, 

a  Bankrupt,)  and  Philip  Henry  Watts  v.  Pittard. 

A,  and  B.  T^CBT  for  work  and  labour  as  the  attornies  and  solicitors  of  the  defendant, 

partnersbip^af  ^^^^  ^^^  money  paid,  and  money  due  on  an  account  stated.     P/ea,  nun- 

attornies,  and  quam  indebitatus, 

that  B.  should  At  the  trial  before  Patteaon,  J.,  at  the  last  Assizes  for  the  county  of  Somer' 

receive  30W.  a  ^^f^  jj  appeared  that  in  the  year  1826,  the  two  Walls'*  had  agreed  to  enter  into 

profits,  but  he  partnership,  and  that  the  defendant  had  retained  them  both  as  his  solicitors, 

liableln^any*^  *"^  ^^^  treated  them  as  partners.     On  the  part  of  the  defendant,  an  answer 

manner  for  the  ty  Philip  Henri/  Watts,  to  a  bill  in  equity  filed  by  the  defendant  in  this 

business,  and  action,  was  given  in  evidence,  in  which  it  was  stated,  that  in  the  month  of 

was  to  have  a  February,  1826,  he  and  his  brother  George  Powell  Watts  in  the  said  bill 

profiu  for  any  mentioned,  who  was  then  carrying  on  the  business  of  a  solicitor  and  attorney 

sustdn^^by*'^***  '"  ^^®  ^'^3^  ^^  i5a/A,  verbally  agreed  to  enter  into  partnership  together  as 

reason  of  his  Solicitors  and  attornies,  and  that  such  business  should  be  carried  on  by 

partneJ:—  *  them,  under  the  style  or  firm  of  Messrs.  George  Powell  and  Philip  Henry 

HtfW,  that^.  Watts;  and  it  was  further  agreed  between  them  that  the  profits  of  their  said 

and  B  ^vere 

properly  joined   bnsiness  should  be  divided  between  them,  in  manner  following,  viz.  that  he 
as  plammTs        p  ff  Watts  should  in  each  and  every  year  be  entitled  to  receive  in  the 

m  an  action  -^    "^ 

for  work  and  first  place  out  of  such  profits  the  sum  of  300/.,  which  sum  was  then  repre- 
sented by  the  said  G.  P.  Watts,  to  be  equal  to  one-fifth  of  the  profits  of  the 
said  business  so  carried  on  by  the  said  G.  P.  Watts;  and  accordingly,  this 
defendant,  P,  H.  Watts,  saith,  that  the  said  G.  P.  Watts,  and  he  the  said 
P,  H.  Watts  commenced  carrying  on  such  business  in  partnership  together 
under  the  style  and  firm  aforesaid,  and  always  held  themselves  out  to  the 
world,  and  were  treated  by  their  clients  as  being,  as  they  were  in  fact,  co- 
partners in  such  business ;  that  the  said  P.  H.  Watts  was  always  treated  by 
the  said  G,  P.  Watts,  as,  and  was  in  fact,  a  partner  with  him  in  such 
business,  receiving  and  paying  the  debts  of  such  business  equally  with  the 
said  G.  P.  Watts,  and  entitled  to  such  share  in  the  profits  thereof  as  herein- 
bcfoi-e  mentioned ;  but  this  defendant  P.  H.  Watts  admits  it  to  be  true,  that 
as  between  themselves  this  defendant  was  not  to  be  in  any  manner  liable  to 
the  losses  of  the  said  business,  inasmuch  as  this  defendant  was  entitled  to 
retain  in  the  first  place,  and  in  all  events  his  share  out  of  the  profits  thereof, 
and  it  was  agreed  that  this  defendant  should  have  a  lien  upon  the  said  pro- 
fits,  for  any  losses  he  might  sustain  by  reason  of  his  liability  as  a  partner. 
The  learned  judge  told  the  jury,  that  in  order  to  constitute  a  partnership,  there 
must  be  a  community  of  profit  and  loss.  The  jury  found  that  P.  H  Watts 
was  interested  in  the  profit,  but  not  in  the  loss,  and  a  verdict  was  entered 
for  the  defendant,  with  liberty  for  the  plaintiffs  to  move  to  enter  a  verdict  for 
them.     Erie  having  in  Michaelmas  Term  obtained  a  rule  accordingly. 

Crowder,  (with  whom  was  Bar  stow)  now  shewed  cause. — The  rule  is, 
that  to  constitute  a  complete  partnership,  there  must  be  community  of  profit 
and  loss.      Waugh  v.  Carver  {a),   Grace  v.  Smith  (b).  Smith  v.  Watson  (c). 

(fl)  2  H.  Blac.  235.  (r;  2  B.  &  C.  401  ;  3  D.  &  R.  751. 

I  A)  2  W.  Blac.  1000. 


^ 
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A  community  of  profits  might  make  them  answerable  to  third  parties,  but  as 
between  themselves  there  must  be  a  community  of  loss  as  well  as  profit, 
otherwise  they  cannot  sue  jointly,  Green  v.  Beesly  {d). — [Lord  Abinger, 
C  B. — There  is  no  doubt  a  participation  in  the  profits  would  entitle  a  party 
to  an  account  in  equity.  Parke,  B. — To  whom  would  this  money  have 
belonged  if  recovered  ?  It  would  belong  to  both  until  the  end  of  the  year,  when 
an  account  would  be  taken,  and  then  300/.  would  be  paid  to  P.  II.  WatU, 
and  the  balance  tc  the  other.] — It  is  submitted  tha*  P.  IL  WatU  stood  in  the 
mere  situation  of  a  clerk,  with  300/.  a  year  salary,  and  a  lien  on  the  profits  to 
that  amount. — [Parke,  B. — Until  the  net  profits  are  ascertained,  the  money 
would  be  the  property  of  both.] 

Lord  Abinger,  C.  B. — It  is  clear  that  P,  IL  Watts  would  not  be  entitled 
to  the  300^,  a  year,  unless  there  were  profits,  and  the  lien  upon  the  profijs 
vould  seem  to  exclude  any  other  remedy  in  respect  of  it.  Is  he  not  then  in 
some  degree  subject  to  loss?  But  if  not  I  think  he  is  a  partner,  so  far  at  least 
as  relates  to  the  money  recoverable  in  this  action. 

Parke,  B. — There  is  no  doubt  this  contract  was  entered  into  by  both  the 
Messrs.  Waits,  and  that  both  are  entitled  to  sue.  If  it  were  entered  into  by 
006  only,  then  the  question  would  be,  whether  the  other  was  jointly  interested 
m  the  contract  By  the  agreement,  P.  H.  Watts  was  to  receive  300/.  a  year 
oat  of  the  profits,  that  is  out  of  the  net  profits,  which  could  not  be  ascer- 
tained until  the  end  of  the  year.  In  the  mean  time  the  debt,  when  recovered, 
wonld  be  the  joint  property  of  both,  and  the  money  would  belong  to  both, 
until  the  account  was  settled.  In  Crilpin  v.  Endersby  (e),  a  person  who  by 
a  partnership  deed  was  exempted  from  all  possibility  of  loss,  was  held  to  be 
a  partner,  though  of  an  unusual  kind. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  is  established  by  several  cases 
at  law  and  in  equity,  that  third  parties  are  not  affected  by  the  secret  con- 
tracts, inter,  &c.,  of  persons  holding  themselves  out  as  contracting  partners. 
That  doctrine  is  fully  considered  in  the  case  of  Waugh  v.  Carver, 
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Exchequer, 


GuRNEY,  B.,  concurred. 


Rule  absolute. 


(d)  2  Bing.  N.  C.  112;  2  Scott.  164.  (e)  5  B.  &  A.  954. 


KiNE  V.  Sewell. 


^LANDER.     The  declaration  stated,  that  before  and  at  the  time  of  the  A.  having 
committing  of  the  grievances  by  the  defendant,  the  plaintiff  carried  on  ?"f7^'v   *** 

for  B.,  employed  C.  a  carpenier.  to  do  some  wood  work,  for  which  A.  had  given  m  estimate. 
The  amount  of  the  bill  for  this  work  exceeded  the  estimate,  aud  B.  applied  to  D.  to  recom- 
mend him  a  surveyor,  upon  which  D.  told  B.  that  he  had  seen  C.  take  awav  aome  of  the 


this  was  a  privileged  communication,  and  that  the  plaintiff  could  not  recover  unless  it  appeared 
that  the  defendant  was  actuated  by  malicious  motives. 
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Exehrgner,      the  trade  and  business  of  a  carpenter  and  builder,  in  which  trade  and 
business  he  had  theretofore  been,  and  then  was  retained  and  employed  bj 
one  Stephen  Balcambe,  to  perform  certain  work  in  and  about  the  erection 
and   building  of  a  certain   dwelling-house,  which   the   said  S,   Balcomlt 
was  then  retained  to  manage  and  complete  for  and  at  the  request  of  one 
William   Barton:   that   the  plaintiff  in  the  performance  of  his   work   as 
such  carpenter  and  builder  as  aforesaid,  was  entrusted  with  the  care  and 
disposal  of  divers   large  quantities  'of  timber,  the  property  of  the   said 
S.  Balcombe,  then  being  in  and  upon  the  premises,  for  the  purpose  of  being 
used  and  employed  by  the  plaintiff  in  the  building  and  erection  of  the  said 
dwelling-house :  that  defendant  intending  to  injure  the  plaintiff  in  his  good 
name,  fame,  and  credit,  and  in  his  said  trade  and  business,  and  to  bring  him 
into  public  scandal,  &c.,  with  and  amongst  all  his  neighbours,  and  other  good 
and  worthy  subjects  of  this  realm,  and  to  cause  it  to  be  suspected  by  those 
neighbours  and  subjects  that  the  plaintiff  had  and  was  guilty  of  larceny  as 
thereafter  stated  to  have  been  charged,  and  imputed  to  him  by  the  defend- 
ant, and  to  subject  him  to  the  pains  and  penalties  by  the  law  provided  against 
and  inflictec!  upon  persons  guilty  thereof,  and  toharrass,  impoverish,  and  ruin 
the  plaintiff,  theretofore  to  wit,  on,  &c.  and  in  a  certain  discourse  which  the 
defendant  then  had  of  and  concerning  the  plaintiff,  and  of  and  concerning 
the  building  and  erection  of  the  said  dwelling-house,  and  of  and  concerning 
the  said  timber  so  in  the  care  and  disposal  of  the  plaintiff  as  aforesaid,  in  the 
presence  and  hearing  of  the  said  S.  Balcombe,  and  of  divers  other  good  and 
worthy  subjects  of  this  realm,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff,  and  of  and  concerning  the  building  and  erection 
of  the  said  dwelling-house,  and  of  and  concerning  the  timber  so  in  the  care 
and  disposal  of  the  plaintiff  as  afbresaid,  the  false,  scandalous,  and  defamatory 
words  following,  (that  is  to  say) :    "  I  saw  the  man  employed  by  you  take 
from  Mr.  Barton*i  house,  and  carry  away  two  long  pieces  of  quartering,  4  by 
2^,  as  much  as  he  could  carry;  I  hallooed  to  the  man.'"     It  was  alleged  as 
special  damage,  that  in  consequence  of  the  premises,  Balcombe  had  wholly 
neglected  and  decline  further  to  employ  the  plaintiff.     Plea,  not  guilty. 

At  the  trial  before  Alder  son,  B.,  at  the  Middlesex  Sittings  in  the  present 
Term,  it  appeared  that  Balcombe  had  contracted  to  build  a  house  for  Barton, 
and  that  the  former  had  employed  the  plaintiff  as  a  carpenter  to  do  some 
part  of  the  work.  Balcombe  had  made  an  estimate  of  this  portion  of  the 
work,  amounting  to  1 6/.,  but  in  c^  nsequence  of  some  of  the  joists  l)eing 
omitted,  the  bill  for  the  work  amounted  to  29/.  Barton  being  dissatisfied 
with  this,  went  to  the  defendant  and  asked  him  to  recommend  him  a  surveyor 
to  measure  the  wood-work.  The  defendant  then  told  P^rton  that  he  had 
seen  the  plaintiff  take  away  some  of  the  quarterings,  upon  which  Barton 
went  to  Balcombe,  and  informed  him  of  it.  Balcombe  then  went  to  the 
defendant  and  said,  "  I  am  told  you  say  you  saw  my  man,  Kine,  take  away 
some  of  the  quarterings  from  Mr.  Barton's  premises,"  upon  which  the 
defendant  uttered  the  words  stated  in  the  declaration.  Another  person  ol 
the  name  of  Fosdyke,  had  also  been  employed  on  the  work.  Balcombt 
having  communicated  to  the  plaintiff  what  the  defendant  had  said,  the 
plaintiff  went  to  the  defendant's,  and  sent  for  Fosdyke  there,  and  upon  his 
coming,  the  plaintiff  said  to  the  defendant,  **  Is  this  the  man  ?"  the  defendant 
replied,  "  No — you  are  the  man."     It  also  appeared,  that  though  Balcombt 
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OD  the  first  information  had  stopped  the  plain tiflTs  wages,  yet  he  said,  that  no 
wood  had  been  taken  away  that  he  was  aware  of;  and  Fosdyke  also  said,  that 
none  could  have  been  taken  without  his  missing  it.  The  learned  judge  lefl 
it  to  the  jury  to  say,  whether  the  defendant  intended  to  impute  felony  to  the 
plaintiff;  but  at  the  same  time,  he  thought  that  this  was  a  privileged  com- 
munication, and  that  the  plaintiff  could  not  recover,  unless  the  jury  believed 
that  the  defendant  was  actuated  by  malicious  motives. 


Exdiequtir^ 


Humfrey  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — This 

cannot  be  considered  a  privileged   communication.      The   statement   was 

purely  gratuitous,  as  Barton  was  not  inquiring  about  the  wood,  but  merely 

asking   the   defendant   to   recommend    him   a   surveyor.      In    Toogood  v. 

Spyring  (a),  it  was  held  that  a  communication  to  a  fellow-workman  of  the 

plaintiff  in  the  plaintiff's  absence,  was  not  protected,  although  made  in  the 

belief  of  its  truth,  if  it  were  in  point  of  fact  false. — [AldenoHt  B. — There  the 

person  to  whom  the  communication  was  made,  was  not  a  fellow-workman  on 

the  premises,  when  the  cellar  had  been  broken  open,  and  therefore  he  had  no 

iaterest] — Here  it  is  admitted  that  the  plaintiff  had  not  taken  the  wood, 

therefore  as  against  him,  this  charge  of  the  defendant  is  false. — [Parke,  B. — 

If  the  defendant  band  fide  believed  the  plaintiff  to  be  the  man,  is  he  liable  ? 

Is  a  man's  mouth  to  be  closed  when  he  is  asked  whether  he  saw  another 

person  steal  the  inquirer's  property  ?    I  have  always  understood  that  such 

party,  if  he  believes  the  statements  to  be  true,  is  excused,  but  in  that  case  it 

is  a  question  for  the  jury,  whether  it  is  probable  from  the  words  and  circum- 

staoces,  that  he  did  so  believe  them.] — In  Child  v.  Affleck,  which  was  an  ac- 

tioD  by  a  servant  against  her  mistress  for  a  libel,  in  giving  a  character ;  it  was 

held,  that  the  plaintiff  might  shew  implied  malice,  by  directly  negativing  the 

charge,  and  Littledaley  J.,  says,  ''  If  indeed  the  plaintiff  had  distinctly  proved 

the  falsehood  of  the  statement,  the  case  would  have  assumed  a  different 

riape."  Martin  v.  Strong  (6)  is  an  authority  in  point ;  there  it  was  held,  that 

vords  spoken  by  a  subscriber  to  a  charity,  in  answer  to  inquiries  by  another 

foUcriber,  respecting  the  conduct  of  a  medical  man,  in  his  attendance  upon 

the  objects  of  the  charity,  are  not,  merely  on  account  of  those  circumstances, 

Aprivil^red  communication. — [Parke,  B. — There  the  question,  about  which 

the  subscribers  had   met,  had  been  determined,  and  there  could  be  no 

interest.] 

Parke,  B. — In  this  case  I  think  no  rule  ought  to  l)e  granted.  I  feel 
•atislied  of  the  propriety  of  the  law  as  laid  down  in  Toogood  v.  Spyring  (a) ; 
and  that  where  a  party  who  is  interested  in  discovering  a  wrong-doer  comes 
and  makes  inquiries,  and  a  person  in  answer,  bond  fide  states  that  which  he 
knows,  or  believes  to  be  true,  such  communication  is  privileged,  although  it 
may  possibly  affect  the  character  of  a  third  person.  The  consequence  is, 
that  kk  such  a  case  no  action  can  be  maintained  by  the  party  whose  character 
is  injured,  unless  be  can  shew  that  the  person  who  made  the  communication 
was  actuated  by  malicious  motives.  That  is  the  express  view  which  the 
feamed  judge  has  taken  of  the  case,  and  I  think  he  has  properly  left  the 
qveatkm  to  the  jury. 


fa)  1  C  M.  &  R.  181. 


(6)  5  Ad.  &  E.  535. 
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JEjA«9fr#r,  Now  this  application  has  principally  rested  on  the  authority  of  Martin  v* 

Strong,  It  appears  from  the  report  of  that  case,  that  Mrs.  Hicks,  who  was  a 
subscriber  to  the  institution  in  which  the  plaintiff*  was  einplo3'ed  as  a  medical 
assistant,  questioned  the  defendant  either  after  or  before  he  had  left  the  chair, 
as  to  some  complaints  which  had  been  made  during  the  meeting,  and  the 
defendant  made  answer  in  the  words  set  out  in  the  declaration.  I  think  that 
the  mere  circumstance  of  her  being  a  subscriber  to  the  institution,  g^ve  her 
no  right  to  inquire  into  the  plaintiff^s  character,  especially  as  the  object  of  the 
meeting  was  at  an  end.  The  learned  judge  desired  the  jury  to  consider 
whether  the  conversation  was  fairly  a  part  of  the  proceedings  of  the  meeting; 
and  the  jury  found  in  effect,  that  it  was  not.  If  the  observations  had  been 
made  in  a  matter  of  contest,  and  the  contest  had  been  whether  that  person 
should  be  elected,  it  appears  to  me  that  it  would  have  loeen  a  privileged 
communication. 

GuRNBY,  B. — I  think  the  learned  judge  very  properly  left  the  question  to 
the  jury. 

Alderson,  B. — The  case  of  Martin  v.  Strong,  seems  to  have  turned  entirely 
upon  the  question,  whether  that  which  took  place  formed  any  part  of  the  pro- 
ceedings of  the  meeting.  But  it  is  clear,  that  the  mere  circumf^tnnce  of  being 
a  subscriber  to  a  charity,  gives  no  right  to  a  person  to  talk  of  thirtonctTns 
and  character  of  a  medical  man  employed  in  the  charity,  unless  it  becomes 
absolutely  necessary,  in  order  to  carry  some  particular  object  into  effect. 

Rule  refused. 


Clark  v.  Dignijm. 

An  atuclunflol  "DARSTOW moYed  for  a  rule  nisi,  to  set  aside  an  attachment  for  non*pay« 

menT^oMta.  "^     '"^"^  ^^  costs.     The  objection   was,   that  the  costs  had  not  been 

cannot  be  nip.  demanded  by  the  attorney  in  the  cause,  but  by  a  person  to  whom  he  had 

STdei^d  of  given  a  warrant  of  attorney  for  that  purpose.      It  was   submitted,   that 

a  third  pmon,  assuming  that  an  attorney  could  delegate  his  authority  to  another  person, 

attorney  has'       he  should  have  executed  the  deed  in  the  name  of  his  principal. 
giTen  an  autho- 

them.  Hum/ret/  shewed  cause  and  contended,  that  if  the  attorney  had  a  power  to 

make  the  warrant  of  attorney,  he  would  undoubtedly  have  a  power  to  make 
it  to  receive  the  costs /or  him. 

Parke,  B. — This  is  a  very  summary  proceeding,  and  the  Court  cannot 
grant  an  attachment,  unless  all  the  formal  steps  have  been  taken.  An  attorney 
cannot  delegate  his  power  to  another.  A  demand  of  costs  by  the  attorney 
himself  is  sufficient,  because  he  represents  the  principal,  and  if  the  money  is 
paid  to  the  attorney,  that  is  a  good  discharge.  The  rule  delegatus  non 
potest  delegare  applies  here.     The  master  says,  that  this  is  not  sufficient. 

Rule  absolute. 
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Waller  v.  Andrews  and  another.  Errh^. 

riEBT  on  a  niemorandum  of  agreement,  by  which  the  plaintiff  demised  to  By  memoran- 

the  defendants  certain  marsh  lands  for  the  term  of  fourteen  years,  from  m"e^t**certa^r 

the  1st  January,  1827,  at  and  for  the  clear  annual  rent  of  400/.,  payable  half  marsh  lands 

yearly,  by  equal  portions,  subject  to,  amongst  others,  the  following  conditions  by  the  plaintiff 

and  provisions,  to  wit,  that  the  defendants  thould  pay  and  discharge  all  out-  ^^^^  ^b*^°f7 

goings  whatsoever,  rates,  taxes,  scots,  S^c,  whether  parochial  or  parliamen-  a  condition 

tary,  that  then  were,  or  should  be  thereafter  charged  or  chargeable  upon  or  on  fendanfa  should 

account  of  the  said  marsh  lands,  (the  then  present  land-tax  only  excepted),  pay  *!'  o^^- 

Tbe  declaration  alleged,  as  a  breach,  that  although  the  defendants  did  in  the  fverf  rates, 

first  and  several  succeeding:  years  of  the  said  term,  continually  until  the  1st  taxes,  scots, 

_  t  '     -m  /»   1  1  i.  .  whether  paro- 

hnuary,  1835,  pay  to  the  plamtifla  certam  part  of  the  annual  rent  of  400/.  chial  or  par- 

which  accrued  due  under  and  by  virtue  of  the  said  demist,  in  each  and  every  [hat  then'were 

of  those  years,  to  wit,  the  sum  of  350/.,  yet  he  had  not  at  any  time  paid  the  or  should 

widue  of  the  said  rent  of  400/.  for  any  or  either  of  those  years  ;    and  that  charge<l  or 

there  was,  and  remained  due  to  the  plaintiff,  the  sum  of  50/.,  parcel  and  resi-  chargeable 

'  /.  1    •  1  upon  or  on  ac- 

doe  of  the  said  sum  of  400/.  for  rent,  for  and  m  respect  of  the  demised  count  of  the 

premises,  under  and  by  virtue  of  the  demise  for  the  first  year  of  the  said  term,  i^^j^  (the  then 

to  wit,  on  the  1st  January,  1828.     There  were  similar  averments  for  the  pn*sent  land- 

_  tax  onlv  ex~ 

Kcond,  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  years  of  the  term.     The  copted).— 

defendants  pleaded  ;  First,  a  payment  to  the  plaintiff  of  divers  sums  of  monc3%  ^'^^»  ^^^'  *" 

together  amounting  to  the  aggregate  amount  of  the  said  several  sums  of  50/.,  assessment 

in  full  satisfaction  and  discharge  of  the  several  sums  of  50/.  in  the  declaration  lll!!!?^,^!:^!!^^ 

o  commissioners 

mentioned  ;  Secondly,  as  to  1 75/.,  the  Statute  of  Limitations.  of  sewers,  was 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Assizes  for  the  county  ary  scot,"  wi"th- 

of  Kent,  it  appeared,  that  in  the  year  1831,  the  commissioners  of  sewers  for  *"  ^J*®  meaning 

I  .    .   .  .  .  of  the  agree- 

w  eastern  division  of  Kent  had  expended  the  sum  of  5,000/.  in  rebuilding  and  ment.  > 

erecting  a  sluice,  and  other  works,  at  Stonar,  in  that  county.    ^  To  meet  this  the  rat'e  were 

expenditure,  the  commissioners,  on  the  7th  January,  1831,  assessed  the  assessed  upon 

owners  and  occupiers  of  lands,  specified  in  a  schedule,  (including  the  premises  and  one-fifth 

in  question),  in  certain  sums,  payable  at  stated  periods,  and  decreed  that  four-  "P°°  ^^®  °*^*^" 

fiAhs  of  such  sums  should  be  taxed,  assessed,  and  charged  upon  the  owners  four  yoan  the 

of  such  lands,  and  the  remaining  one-fifth  upon  the  occupiers  respectively.  on^™me"t  f 

The  defendants  were  accustomed  to  pay  their  rent  to  Messrs.  Duller  and  their  rent, 

Rsshleigh,  the  plaintiff's  agents;  and  they  not  having  seen  the  agreement,  by  The  plain- 

which  had  been  mislaid  by  a  third  party,  deducted  from  the  rent  the  four-  J'^'»  amenta 

fifths  of  the  sewers  rate  charged  upon  the  owners,  and  gave  a  receipt  for  the  ignorant  of  the 

balance.    The  receipt  for  the  year  1831  was  as  follows:—  dfdu*cTfr"om^** 

the  amount  of 

Received  of  Mr.  Andrews,  the  sum  of  171/.  18*.  \0d.,  balance  of  a  half-  fifthVofthe" 

yearns  rent  at  Hodmarsh,  due  at  Midsummer  last,  to  Thomas  Waller,  Esq.,  ^ate,  and  a  re- 

for  wboBe  use  it  is  received  by  us,  inven  for  the 

Bullet  and  Rathleigh.  "5;;«"=?  =" 

action  to  re- 
corer  the  sums 

so  allowed,  as  arrears  of  rent,  that  the  facts  supported  a  plea  of  payment. 
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Errheouer,  And  on  the  back  of  the  receipt,  the  account  was  thus  stated: — 


Andrews. 


Waller 

r.  Rent      .  £200 

Land  Tax 6    5     0 

Scot 21  16     2 

Cash 171  18  10 


200    0    0 


In  December  f  1835,  the  agreement  was  discovered,  and  the  plaintiff  claimed 
to  be  repaid  the  sums  which  had  been  allowed  by  his  agents,  on  account  of 
this  scot.  On  the  part  of  the  defendants,  it  was  contended,  that  this  was  not  a 
tax  which  they  were  bound  to  pay ;  and  even  admitting  that  they  were,  that  it 
could  not  now  be  recovered,  as  the  rent  was  acknowledged  to  have  been  paid. 
The  learned  judge  thought  this  a  parliamentary  assessment  within  the  terms 
of  the  agreement,  and  that  the  defendants  had  not  proved  the  plea  of  payment. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  learned  judge  reserved 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  this  was  not  a  scot  or  tax,  within  the  meaning  of  the  agreement, 
or  that  the  plea  had  been  proved.  Piatt  having  in  Michaelmas  Term  obtained 
a  rule  accordingly, 

Theaiger  and  Channell  shewed  cause. — The  terms  of  the  agreement  are 
svfficicntly  large  to  include  this  rate.  The  words,  "  whether  parochial  or 
parliamentary,'^!^ re  meant  as  words  of  extension,  and  not  of  qualification. 
The  agreement  seems  expressly  framed  to  comprehend  contingencies  of  this 
nature ;  it  mentions  all  taxes  "  that  then  were  or  should  be  thereafter  charged 
or  chargeable,"  the  only  exception  being  that  of  the  land-tax.  This  is  strictly  a 
parliamentary  scot,  having  been  imposed  by  the  commissioners  under  the  au- 
thority of  parliament.  The  term  "  scot,"  especially  applies  to  a  tax  of  this 
description.  Secondly,  the  allowances  have  been  clearly  made  by  mistake, 
and  the  Court  will  assist  the  plaintiff  in  recovering  back  that  which  it  is 
against  good  conscience  for  the  defendant  to  retain.  Besides,  the  plea  has  not 
been  supported  ;  the  defendants  should  have  shewn  a  payment  in  fact. 

« 
Piatt  and  Starr,  contrd, — This  is  neither  a  parochial  nor  a  parliamentary 
tax.  Though  the  ri^ht  to  inipose  a  tax  may  be  given  by  Statute,  yet  it  will 
take  its  designation  from  the  mode  in  which  it  is  levied ;  thus  the  power  to 
make  a  poor  rate  is  derived  from  Statute,  and  yet  it  is  a  parochial  tax.  It  is 
true  that  the  commissioners  of  sewers,  act  by  virtue  of  an  authority  derived 
from  parliament,  but  that  circumstance  alone  is  not  sufficient  to  render  their 
assessment  a  parliamentary  tax.  In  Brewster  v.  Kitchel  (a).  Lord  HoU 
observes,  "  there  be  other  taxes,  not  parliamentary,  as  repair  of  chiut:hes, 
commission  of  sewers ;  for  any  imposition  which  takes  away  part  of  his  goods 
or  rent,  is  a  tax.''  It  is  said,  that  the  term  "  scot"  is  peculiarly  applicable 
to  a  tax  of  this  description,  but  in  Spelman,  505,  it  is  stated  to  signify  only 

(a)  2  Salk.  615 ;  1  Ld.  Ray.  318. 
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*t  customary  contribution  laid  upon  all  subjects  according  to  their  ability  '^ 
and  in  CowtlTa  Interpreter  of  Law  Words,  *'  a  customary  contribution  upon 
an  subjects  after  their  ability .''  But  at  all  events,  the  agreement  could  only 
have  been  intended  to  apply  to  the  ordinary  taxes,  and  not  to  one  arising  from 
ao  unforeseen  casualty.  Secondly,  the  plea  of  payment  is  supported  by  the  evi- 
dence: though  the  rent  was  not  paid  in  money,  yet  it  was  allowed  in 
account,  which  is  the  same  thing  f  n  Branston  v.  Robins  (6),  a  landlord's 
receirer  allowed  the  tenant  to  make  a  deduction  in  respect  of  a  payment  for 
land-tax  every  year,  for  seventeen  years,  greater  than  the  landlord  was  liable 
to  pay,  the  landlord  knowing,  or  having  the  means  of  knowing,  all  the  facts ; 
and  it  was  held  that  he  could  not  distrain  for  the  amount  erroneously  allowed. 
The  case  is  the  same,  as  ifiJLhe  whole  rent  had  been  paid  to  the  landlord  and 
retamed  by  him  to  the  tenant.  Andrew  v.  Hancock  (c) ;  Ski/ring  v.  Green- 
wood (d);  Jeffs  V.  Wood  (0),  are  authorities  in  point. 

Cur.  adv.  vult. 


w 


Exdieq^er, 

WALLia 
V. 

Andrews. 


Parke,  B.,  now  delivered  the  judgment  of  the  Court.   After  stating  the  facts, 
bis  lordship  proceeded. — The  first  question  reserved  for  the  consideration  of 
tlie  Court  is,  whether  a  sewers'  rate  on  the  landlord  in  respect  of  the  perma- 
ont  improvement  of  the  land  by  a  new  sluice,  falls  within  the  terms  of  the 
igreement ;   we  think  it  does,  for  though  Lord  Holt  {/)  raises  a  doubt 
whether  this  could  be  properly  considered  as  a  parliamentary  tax,  and  there- 
fore if  the  words  "parliamentary  taxes"  only  had  been  mentioned,  it  might 
brebeen  questionable  whether  the  sewers'  rate  was  included,  yet  when  such 
Tery extensive  words  as  those  in  the  agreement  are  used,  that  is,  "all  out- 
gmngs,  rates,  and  scots,"  which  last  word  is  commonly  applied  to  sewers' 
^Afsamarsh  lands,  we  think  that  the  sewers'  rate  is  included.    It  is  a  "  scot" 
and  would  be  comprised  in  the  terms,  "all  parliamentary  scots,"  though  not, 
{Kriiaps,  properly  and  technically  so,  as  not  being  imposed  directly  by  parlia- 
WBt,  but  by  commissioners  deriving   their  authority  under  an   Act  of 
Affiaroent. 

The  next  question  is,  whether,  on  the  evidence  in  the  case,  the  plea  of  pay- 
BKDtwas  proved?  What  appears  to  have  been  done  was  this: — on  each 
Wf-year's  settlement  for  the  rent  due,  the  landlord's  sewers'  rate,  which  had 
beeo  paid  by  the  tenant,  was  allowed  as  a  part  payment  of  the  rent  by  the 
tenant,  and  a  receipt  given  for  the  balance,  expressing  it  to  be  such.  This 
amounts  to  an  agreement  that  this  portion  of  the  rent  shall  be  considered  as 
paid,  and  places  the  parties  in  the  same  situation  as  if  the  amount  had  been 
aetoally  paid  in  money  to  the  landlord,  and  then  returned  by  him  to  the 
tenant  to  repay  the  sewers'  rate,  which  he  had  disbursed.  Such  a  trans- 
action may  be  described  in  pleading,  as  payment,  Branston  v.  Robins  (b), 
Wade  V.  Wilson  (g).  If  there  had  been  any  fraud  on  the  part  of  the 
tenant  in  making  the  agreement  with  the  landlord,  that  the  sewers'  rate  should 
betllowedas  payment;  if,  for  instance,  he  had  wilfully  misrepresented  the 
contents  of  the  lease,  then  indeed,  the  whole  agreement  would  probably  have 
teeo  rendered  void,  and  there  would  have  been  no  payment,  nor  would  there 


(ft)4Bing.  11. 

(e)  1  B.  &  P.  37. 

<<Q  4  B.  &  a  281 ;  6  D.  &  R,  401. 


»  2  P.  Wms.  298. 
/)2Salk.6l5. 
(g)  I  East,  200. 


t 
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Waller 

V. 

Andrews. 


have  been  any,  if  the  agreement  had  been  conditional  that  the  sewers'  rale 
should  be  allowed  as  payment,  if  it  turned  out  that  the  landlord  was  buond 
to  pay  that  rate,  otherwise  not.  Here,  however,  there  was  neither ymtwi  nop 
condition  expressed  or  implied ;  the  tenant  might,  bondfide^  suppose  that  ht 
was  not  bound  to  pay  this  speches  of  sewers'  rate,  and  the  agreement  to  allov 
it  as  payment  was  unconditional.  Whether  the  plaintifiT  could  recover  bafi|[. 
this  money,  as  money  paid  under  a  mistake  of  fact,  is  a  question  upon  whidt, 
we  are  not  called  upon  to  pronounce  any  opinion. 

Rule  absolute.  . ! 


Hare  and  another,  Assignees  of  Jones,  a  Bankrupt,  t;. 

Waring. 


In  assumpsit 
by  the  assig- 
nees of  a  bank- 
rupt, for  not 
accepting  cer- 
tain shares  in 
the  Great 
Western  Rail- 


\  SSUMPSIT.     The  declaration  stated  that  before  Jones  became  bank- 


rupt, and  after  the  making  of  an  Act  of  Parliament,  passed  in  the 

session  of  the  fifth  and  sixth  years  of  William  the  fourth,  (for  making  the 

Grreat  Western  Railway)  the  defendant  bargained  foi*  and  bought  of  JoneSf 

and  Jones  then  sold  to  the  defendant  one  hundred  shares  in  the  undertaking 

«K^7which'the   called  the  Great  Western  Railway^  to  be  conveyed  to  the  defendant  on  or 

SSlt^^before     ^®^^'"®  ^^®  ^^^^  ^^y  ^^  March,  then  next,  and  then  to  be  paid  for  by  the 
the  bankruptcy  defendant :  and  therefore,  in  consideration  of  the  premises,  and  that  Jones    [ 
fen'dant^andto    ^*^  ^^^^  promised  the  defendant  at  his  request,  that  the  certificates  of  the    \ 
convey  to  him     said  shares  should  be  delivered,  and  that  the  said  shares  should  be  conveyed  \ 
certain  day,        ^  ^^^  defendant  at  the  time  and  in  the  manner  aforesaid,  the  defendant  then  | 
which  was  after  promised  Jones  to  accept  and  pay  for  the  same,  at  the  time  and  in  the  manner  ^ 
ruptcy;  the        aforesaid.     Averment,  that  after  the  bankruptcy,  and  before  and  at  the  time  f 
specified  in  the  contract,  to  wit,  on  the  31st  day  of  March,  1837,  the  plaintift 
so  being  such  assignees  as  aforesaid,  tendered  and  offered  to  the  defendants 
the  certificates  of  one  hundred  shares  in  the  said  undertaking,  and  also  offered 
to  the  defendant  to  convey  to  him  the  said  one  hundred  shares  in  the  manner, 
and  acco**ding  to  the  form  by  the  said  Statute  in  that  behalf  provided,  they  the 
plaintiffs  then  being  the  proprietors  of  the  said  one  hundred  shares,  then  having 
a  good  right  and  title  to  convey  the  same  in  manner  aforesaid.      The  defend- 
ant pleaded  non  assumpsit  and  several  other  pleas,  of  which  the  following 
only  are  material.     Secondly,  that  Jones  did  not  commit  any  act  of  bank- 
ruptcy whatsoever  before  the  issuing  of  the  fiat.      Thirdly,  that  the  net  of 
the^act  of  bank-  bankruptcy  upon,  and  under  which  alone  Jones  was  found  and  declared  to  be 

which  he  was      such  bankrupt  as  aforesaid,  was  an  act  of  bankruptcy  wholly  concerted  un- 
declared a 

bankrupt  was  concerted  between  J.  and  one  of  the  plaintiffs,  that  the  plaintiff's  were  not  pro- 
prietors of  the  said  shares,  and  that  they  did  not  tender  the  certificates  to  the  defendant. 

The  act  of  bankruptcy  was,  that  J.  had  given  directions  to  his  son  to  deny  him  to  any  one 
who  might  call,  but  it  did  not  appear  that  any  person  actually  called,  or  that  J.  secreted  him- 
wlft — SemhUt  that  this  was  not  an  act  of  bankruptcy. 

^  Semble,  that  this  was  not  a  case  within  the  92d  sec.  of  the  6  0. 4,  c.  16,  by  which  the  deposi- 
tions are  made  conclusive  evidence  of  the  matters  contained  in  them,  inasmuch  as  the  b.ink- 
rupt  could  not  have  fulfilled  his  contract  on  the  day  specified,  but  that  even  if  it  were  within 
that  section,  evidence  might  be  given  to  shew  that  the  bankruptcy  was  concerted. 

In  order  to  prove  their  proprietorship  of  the  shares,  the  plaititifTs  produced  the  transfer- 
book  of  the  Company,  in  which  they  were  entered  as  transferees : — IJela,  that  there  was  not 
sufficient  evidence  of  their  title. 

The  certificates  tendered  by  the  plaintiffs  did  not  contain  the  names  of  the  plaintiffii  as 
original  proprietors,  nor  had  they  anv  indorsement  of  transfer  to  them: — Held,  that  such  cer- 
tificates did  not  shew  a  title  in  tne  plaintiffs  to  convey  the  shares. 


declaration 
averred,  that 
the  plaintiffii 
were  proprie- 
tors of  the 
shares,  and 
that  they  ten- 
dered certifi- 
cates of  them 
to  the  defend- 
ant.   The  de- 
fendant plead- 
ed that  J.  did 
not  commit  an 
act  of  bank- 
ruptcy; that 
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between  the  said  Jon€9  and  the  plaintiff  Hcre^  \irhich  said  plaintiff 
petitioning  creditor,  and  that  Jones  did  not  at  any  time  commit  any 
t  of  bankruptcy.  Sixthly^  that  the  plaintiffs  were  not  the  proprietors 
lid  one  hundred  shares,  or  of  any  of  them,  nor  had  they  good  right  or 
onvey  the  same.  Seventh! tf,  that  the  plaintiffs  did  not  tender  or  offer 
fendant  the  certificates  of  the  said  shares,  nor  did  they  offer  to  convey 
shures,  or  any  of  them,  in  the  manner,  and  according  to  the  form  by 
statute  provided.  To  the  third  plea,  the  plaintiffs  replied  that  the 
ankruptcy  upon,  and  under  which  Jones  was  found  and  declared  a 
)t  was  and  is  valid  in  law,  and  was  not  nor  is  concerted, 
e  trial  before  Tindal,  C.  J.,  at  the  last  Bristol  Assizes,  it  appeared^ 
the  13th  December,  1836,  the  bankrupt  sold  to  the  defendant  one 
I  shares  in  the  Great  Western  Railway,  on  which  occasion,  the  folio w- 
aorandum,  signed  by  the  defendant,  was  delivered  to  Jones. 

ight  through  George  Edwards^  Esq.,  broker,  of  E.  Jones,  Esq.,  one 
I  shares  in  the  Great  Western  Railway,  at  20/.  per  share,  prer^. 
>r  before  the  31st  March  next. 

"&w/.  Waring r 


Erchequer^ 


[responding  memorandum  was  delivered  by  the  broker  to  the  defend- 
'n  the  13th  January,  Jones,  having  become  embarrassed  in  his  cir- 
ices,  directed  his  son  to  deny  him  to  any  one  who  might  call ;  it  did 
ear,  however,  that  any  person  was  actually  denied.  A  fiat  of  bank- 
issued  against  Jones,  on  the  17th  January,  the  plaintiff //are,  being 
Itioning  creditor.  The  depositions  were  given  in  evidence  on  the  part 
>laintiffs.  In  the  month  of  March  the  plaintiff  bought  one  hundred 
n  the  Great  Western  Railway,  for  the  purpose  of  transferring  them  to 
mdant  in  performance  of  Joneses  contract.  In  order  to  prove  that 
*re  the  owners  of  the  shares,  the  plaintiffs  produced  the  Railway 
ly's  register  book  of  transfers,  in  which  their  names  were  entered  as 
ees  of  these  one  hundred  shares  before  the  31st  3 f arch.  In  conse- 
)f  the  defendants  having  refused  to  complete  the  contract,  on  the  7th  of 
lese  shares  were  sold  by  the  plaintiffs  to  a  third  party.  In  support  of 
nth  issue,  the  plaintiffs  put  in  certain  certificates  of  shares  which  cor- 
ed in  the  numbers  with  those  entered  in  the  transfer  book,  and  were 
»rm  required  by  the  147th  section  of  the  Act  («),  but  the  name  of  the 


&  7  Will.  4,  c.  107,  8.  3. 
>e  lawful  for  the  said  company 
imongst  themselves  any  sum  of 
T  making  and  maintaining  the 
way,  and  other  Morks  by  this 
lorised,  not  exceeding  in  the 
B  gum  of  2,500,000/.,  the  whole 
ided  into  shares  of  100/.  each, 

shares  shall  be  numbered,  be- 
with  number  one,  in  arithme- 
gression,  and  every  such  share 
istinguished  by  the  number  tu  be 
o  the  same,  and  the  said  shares 

and  hereby  are  vested  in  the 
parties  taking  the  same,  and 
Bral  and  respective  successors. 


executors,  administrators,  and  assip^ns, 
to  their  proper  use  and  benefit  propor- 
tion ably  to  the  sura  they  shall  severally 
contribute,  and  all  persons  and  corpo- 
rations and  their  several  and  respective 
successors,  executors,  administrators, 
and  assigns,  who  have  subscribed,  or 
siiall  severally  subscribe  for  one  or  more 
share  or  shares,  or  such  sum  or  sums  as 
shall  be  demanded  in  lieu  thereof,  tow- 
ards the  said  undertaking,  and  other 
the  purposes  of  the  said  subscription, 
shall  be  entitled  to,  and  receive  in  pro- 
portionable p»irtH  according  to  the  res- 
pective sums  so  by  them  respectively 
paid,    the  net  profits  and  advantages 
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party  who  bad  previously  held  them  appeared  on  the  face  of  them  as 
prietor,  and  there  was  no  indorsement  of  transfer  to  the  bankrnp 
plaintiffs,  as  required  by  sec.  158.     It  was  proved,  that  these  cti 
were  tendered  to  the  defendant  on  the  31»t  March,  and  refused  ' 


k 


which  shall  arise  or  accrue  from,  or  hy 
the  rates,  tollB,  and  other  sums  of  money 
to  he  received  by  the  said  company,  as, 
and  when  the  same  shall  be  divided  by 
the  authority  of  the  Act. 

Sec.  147.  The  said  Company  shall, 
and  they  are  hereby  required  at  the 
first,  or  some  subsequent  general  meet- 
ing, and  afterwards  from  time  to  time, 
as  occasion  may  require,  to  cause  the 
names  of  the  several  corporations,  and 
the  names  and  additions  of  the  several 
persons  who  shall  then  be,  or  who  shull 
from  time  to  time  thereafter  become  en- 
titled to  shares  in  the  said  undertaking, 
with  the  number  of  shares  which  they  are 
respectively  entitled  to,  and  the  amount 
of  the  subscriptions  paid  thereon,  and 
also  the  proper  number  Hy  which  every 
share  shall  be  distinguished,  to  he  fairly 
and  distinctly  entered  in  a  book  to  be 
kept  by  the  said  Company,  and  after 
such  entry  made,  to  cause  their  common 
seal  to  be  affixed  thereto,  and  the  said 
Company  shall  from  time  to  time  cause 
a  certificate  or  ticket,  with  the  common 
seal  of  the  said  Company  affixed  thereto, 
to  be  delivered  to  every  such  proprietor, 
on  demand,  specifying  the  share  or 
shares  to  which  he  is  entitled  in  the  said 
undertaking,  such  proprietor  paying  to 
the  said  Company  the  sum  of  2s.  6</.,  and 
no  more,  for  every  such  certificate  or 
ticket,  and  such  certificate  or  ticket  shall 
be  admitted  in  all  Courts  whatever  as 
prima  facie  evidence  of  the  title  of  such 
respective  proprietors,  their  successors, 
executors,  administrators,  and  assigns, 
to  the  share  or  shares  therein  specified, 
but  the  want  of  such  certificate  or  ticket 
shall  not  hinder  or  prevent  the  proprie- 
tor of  any  of  the  said  shares  from 
selling  and  disposing  thereof  and  such 
certificate  or  ticket  may  be  in  the  M'ords, 
or  to  the  effect  following,  that  is  to  say, 

"  The    Great    Western    Railway 

Company, 
"  Number 

**  These  are  to  certify  that,  A.  B.  of 
,  is  the  proprietor  of  the 
share  (or  shares)  Numoer  of  the 

Great  Western  Railway  Company,  sub- 
ject to  the  rules,  regulations,  and  orders 
of  the  said  Company.  Given  under  the 
common  seal  of^  the  said  Company,  the 
day  of  in  the  year  ot 

onr  Lord, 

bee.  149     <<  The  sud  Company  shall 


in  some  proper  book  to  be  pro 
the  said  Company  for  that 
enter  and  keep  a  true  accnun 
places  of  abo'lti  of  the  several 
tors  of  the  said  undertaking,  ai 
several  persons  ur  corporati 
shall  from  time  to  time  become 
tors  thereof,  or  be  entitled  to  a 
therein,  and  every  proprietoi 
said  undertaking:,  (or  in  case  ( 
poration,  the  clerk  or  agent  of  i 
ponition,  duly  appointed),  im 
times  have  recourse  to,  and  per 
book  gratis,  and  may  demand  : 
copies  thereof,  or  of  any  part 
paying  at,  and  after  the  rate  o 
everv  one  hundred  words  so  en 

Sec.  157.  "  That  all  the  sii 
proportions  of  and  in  the  said  i 
ing,  or  juint  titock,  or  fund  of 
Company  shall  to  all  intents  and 
be  deemed  personal  estate,  and 
missible  as  such,  an<l  shall  not  b 
to  be  of  the  nature  of  real  proper 

Sec.  158.  "  It  shall  be  lawfi 
several  proprietors  of  shares  ii 
undertaking,  and  their  rcspcc 
cutors,  administrators,  and  si 
to  sell  and  dispose  of  any  s 
which  they  shall  be  entitled 
subject  to  the  rules  and  conditi 
in  mentioned,  and  the  form  and 
ance  of  such  shares  may  be  in  th 
ing  words,  or  to  the  like  effect. 
the  names  and  descriptions  of 
tracting  parties ;  as  the  case 
quire,  that  is  to  say  : — 

I,  Jl.  B.  of  in  consi 

of  the  sum   of  paid    to 

C.  D.  of  do  hcrebv    asi; 

transfer  to  the  said  C.  D. 
numbered  of  and  in   th 

taking  called  the  Great  fTesfv 
way,  to  hold  unto  the  said  C 
executors,  administrators,  and 
(or  successors  and  assigns),  si 
the  several  conditions  on  whic 
the  same  inunediately  before  tl 
tion  hereof;  and  I  the  said  C 
hereby  agree  to  accept  and  take 
share  subject  to  the  conditions  s 
As  witness  our  hands  and  seals 
day  of 

And  on  every  such  sale,  the 
conveyance,  (being  executed 
seller  and  purchaser),  shall  be 
the  said  Cfompany,  or  by  son 
tary  or  clerk  of  the  said  Oomp 
shall  enter  in  some  book  to  be 
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s  for  the  plaintiflTs,  on  his  cross-examination,  stated,  that  according  to 
d  custom,  where  the  contract  was  to  deliver  on  or  before  a  certain 
option  was  with  the  buyer,  and  that,  therefore,  the  defendant  might 
ed  upon  the  bankrupt  to  complete  the  sale,  at  any  time  before  the 
irch.  Evidence  was  also  given  for  the  purpose  of  impeaching  the 
tey,  by  shewing  that  it  was  concerted  between  the  bankrupt  and  the 
Hare.  This  evidence  was  objected  to  on  the  part  of  the  plaintiffs, 
Tound  that  by  the  19th  section  of  the  6  Geo,  4,  c.  16,  the  depositions 
iclusive  evidence  of  the  act  of  bankruptcy.  Fox  v.  Mahoney  {bi),  was 
to.  The  learned  judge  admitted  the  evidence,  and  left  the  question 
jry,  who  found  that  the  act  of  bankruptcy  was  concerted ;  the  jury 
nd,  that  on  the  13th  January  the  bankrupt  began  to  keep  his  house 
ent  to  delay  his  creditors;  and  a  verdict  was  entered  for  the  plaintiffs 
second  issue.  The  learned  judge  also  directed  a  verdict  for  the  plain- 
the  first  and  sixth  issues,  and  for  the  defendant  on  the  third  and 
,  reserving  leave  to  the  plaintiffs  and  defendant  respectively,  to  move  to 
verdict  for  them  on  such  of  those  pleas  as  the  Court  should  think  fit. 
\  rules  were  accordingly  obtained  by  Erie  for  the  plaintifis,  and  Bom' 
•jt.,  for  the  defendant. 


Harb 

r. 

Warino. 


Greenwoody  and  Butt,  for  the  plaintiff. — The  first  question  is, 
•  there  was  evidence  of  a  valid  act  of  bankruptcy ;  that  will  depend 
)on  whether  the  conduct  o(  Jones  on  the   13th  January,  amounted 

0  an  act  of  bankruptcy ;  and  secondly,  admitting  that  it  did,  whether 

1  effect  of  it  is  not  avoided  by  the  finding  of  the  jury,  that  it  was  con- 
and  whether  evidence  of  concert  was  not  excluded  by  the  92d  section 
6  Geo.  4,  c.  16.  It  was  entirely  a  question  for  the  jury,  to  say  with 
tention  Jones  directed  that  he  should  be  denied,  and  they  have  found 

began  to  keep  house  with  an  intention  to  delay  his  creditors.  In 
V.  Ueathcote  (c),  it  was  held  that  a  general  order  to  deny  the  party 
itself  sufficient  evidence  of  a  beginning  to  keep  ho:ise.  There  is  an 
tency  in  the  finding  on  the  Seconal  and  third  issues ;  by  the  finding  on 
jnd  issue,  it  would  appear  that  a  valid  act  of  bankruptcy  had  been 
ted ;  but  on  the  third  issue,  if  entered  for  the  defendant,  there  would 
dmission  that  the  act  of  bankruptcy  on  which  the  fiat  issued,  was 
?d. — \^Parke,  B. — There  is  no  inconsistency.  The  finding  on  the 
issue  is,  that  it  is  an  act  of  bankruptcy,  which,  per  m,  would  be 


•poRc  a  memorial  of  such  trans- 
gale,  and  einlorse  the  entry  of 
morial  un  such  said  deed  of  gale 
fer,  for  which  entry  and  indorse- 
e  sum  of  2*.  -6</.  and  no  more, 
paid  to  the  said  Conipany,  and 
Company,  or  some  secretary,  or 
I  aforegaiii,  is  hereby  required  to 
iich  entry  or  memorial  accord- 
ad  on  demand  to  make  an  in- 
fit  of  such  transfer  on  the  hack 
•rtificate  of  each  sliare  so  sold, 
ver  the  same  to  the  purchaser 
teeurity^  for  which  inaorsement 
t  than  2m.  6d,  shall  be  paid  ;  and 


each  indorsement  being  signed  by  such 
secretary  or  clerk  shall  be  considered  in 
every  respect  Me  same  as  a  new  certifi- 
cate, and  until  such  memorial  shall  have 
been  made  and  entered  as  hefore  direct- 
ed, the  seller  thereof  shall  be  held,  and 
remain  liable  for  all  future  calls,  and 
the  purchaser  Bhall  have  no  part  or 
share  of  the  profits  of  the  sai<l  undertak- 
ing, qor  any  interetit  in  respect  of  such 
shares,  paid  to  him,  nor  any  vote  in 
respect  thereof  as  a  proprietor  of  the 
said  undertaking.'' 

{h)  2  i\  &  .1.  325. 

\c)  2  B.  &.  B.  388;  5  B.Moore,  129. 
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Sxdtequer,      valid ;  on  the  third,  that  it  was  concerted.    If  concert  no  longer  inYalidates  a 
commission,  then  that  plea  would  appear  to  be  bad,  non  obstante  veredicto, 
that  is,  if  the  depositions  are  conclusive  evidence.] — In  Marshall  v.  Bark' 
worth  (rf),  the  Court  held,  that  notwithstanding  the  provisions  of  the  1  &  2 
fV.  4,  c.  66,  8.  42,  a  concerted  act  of  bankruptcy  by  assignment  of  a  trader's 
efifects,  still  invalidates  a  commission  founded  upon  it,  as  against  the  parties 
to  the  concert ;  but  as  the  legislature  has  expressly  sanctioned  the  concerting 
one  particular  act  of  bankruptcy,  viz.  the  filing  of  a  declaration  of  insolvencj, 
it  would  seem  difficult  to  say  that  mere  concert,  without  any  fraudulent  in- 
tention, and  in  order  to  benefit  the  general  body  of  creditors,  is  sufficient  to 
avoid  the  fiat ;  but  the  evidence  of  concert  ought  not  to  have  been  admitted 
The  6  Geo,  4,  c.  1 6,  s.  92,  provides,  that  if  the  bankrupt  does  not,  within 
two  calendar  months  after  the  adjudication,  give  notice  of  his  intention  to 
dispute  the  commission,  &c., "  the  depositions  taken  before  the  commissioners 
at  the  time  of,  or  previous  to  the  adjudication  of  the  petitioning  creditor*! 
debt,  and  of  the  trading  and  cuit  or  acts  of  bankruptcy y  shall  be  conclusive 
evidence  of  the  matter  therein  contained  in  all  actions  brought  by  the  assig- 
nees for  any  debt  or  demand  for  which  the  bankrupt  might  have  sustained 
any  action."     The  true  construction  of  this  section  is,  that  if  on  the  face  of 
the  depositions  a  valid  act  of  bankruptcy  appears,  it  shatl  be  taken  to  be  con- 
clusive for  all  purposes.     The  object  of  the  legislature  has  been  to  prevent 
debtors  to  the  bankrupt's  estate  from  harrassing  the  assignees,  by  compelling 
them  on  every  occasion  to  prove  the  bankruptcy.  In  Young  Y,Timming$  (t), 
it  was  held,  that  in  a  case  within  the  92d  section,  when  the  petitioning 
creditor's  debt  was  proved  by  the  depositions,  the  defendant  could  not  prove 
that  the  debt  was  a  fraudulent  contrivance  between  the  bankrupt  and  the 
petitioning    creditor.      The  real  question  here  is,  whether  this  is  a  case 
within  the  92d  section ;  whether  this  is  a  contract  upon  which  the  bankrupt 
could    have  sued.      Fox  v.  Mahony  is  an  authority  in  point;   that  vas 
an  action  of  trover  to  recover  the  value  of  goods  deposited  by  the  bankrupt 
vith  the  defendant,  and  the  conversion  took  place  after  the  bankruptcy,  yel 
it  was  held,  that  the  depositions  were  conclusive  evidence;  and  hiyxdiLyndr 
hurst y  C.  B.,  said,  ''  I  am  of  opinion  that  the  intention  of  the  legislature  wa^ 
that  in  cases  where,  in  the  event  of  there  being  no  bankruptcy,  the  bankrupt 
could  have  maintained   an  action,  and  where  no  such  notice  as  is  pre- 
scribed in  the  section  has  been  given,  the  depositions  should  be  received  as 
conclusive  evidence." — [Parke,  B. — There  Lord  Lyndhurst  rests  his  opinion 
upon  the  ground,  that  if  the  defendant  was  not  bound  to  pay  the  assignees, 
he  was  bound  to  pay  the  bankrupt ;  but  here  the  defendant  must  be  liable 
to  the  assignees  alone,  because  the  bankrupt  could  not  sue  on  this  contract 
until  he  had  first  done  certain  acts.] — In  Smith  v.  Woodumrd  (/),  the  bank- 
rupt had  lent  goods  to  the  defendant  with  permission  to  keep  them  nntil 
wanted  back,  and  they  were  not  re-demanded  until  after  the  bankruptcy; 
Patteson,  J.,  held,  that  the  92d  section  of  the  Bankrupt  Act  applied  to  the  case, 
and  that  it  was  not  necessary  that  the  demand  should  have  been  such  as  was 
perfect  in  the  bankrupt  at  the  time  of  his  bankruptcy,  and  he  refers  to  the 
case  of  a  bill  of  exchange  not  due  until  after  the  bankruptcy. — [Parke.  B.— 


(d)  4  B.  &.  Ad.  506 ;  1  Nev.  &  M. 
279. 


(e)  1  C  &J.148:  1  Tyr.  15. 
(/)  4  C  &  P.  541. 
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I  the  case  of  a  bill  of  exchange,  nothing  remains  but  for  the  bill  to  arrive  at 
laturitv,  and  the  defendant  must  pay  to  one  party  or  the  other.  My  obser- 
itions  apply  to  cases  in  which  there  is  some  act  to  be  done  by  the  party  to 
le  contract,  before  he  can  sue  upon  it.] — Jones  v.  Port  {g),  and  Kitchener  v. 
Wer  (A),  are  also  authorities  in  favour  of  the  plaintiffs. — [ParkeiJi. — Where 
ie  defendant  is,  at  all  events,  liable  cither  to  the  bankrupt  or  the  assignees, 
ie  depositions  are  evidence ;  if  he  is  liable  to  tbp  assignees  only,  they  are 
ot evidence, unless  the  assignees  fully  represent  vm  bankrupt;  here  they  do 
ot,  bec!ause  there  has  been  no  tender  by  him.] 

Secondly.  There  was  sufficient  evidence,  that  the  plaintiffs  were  the  owners 
f  the  shares.  It  was  proved  that  they  were  registered  as  the  vendors,  in  the 
ooks  of  the  Company,  kept  under  the  directors  of  the  Act,  and  that  after 
be  tender  to  the  defendant,  they  disposed  of  the  shares  to  a  third  party.  It 
^as  not  necessary  to  shew  a  formal  transfer  to  themselves  from  the  original 
>roprietors.  The  third  section  of  the  Act  defines  a  share  to  be  a  liability  to 
alls  and  a  right  to  profits,  the  proprietorship  of  shares  ma}',  therefore,  exist 
Jithout  the  evidences  of  it,  which  are  merely  provided  for  the  greater  facility 
)f  sale  and  transfer. 

TJiirdiy,  It  was  not  necessary  to  prove  a  tender  of  the  certificates.  The 
UTth  section  expressly  provides,  that  the  want  of  certificates  is  not  to  prevent 
the  proprietor  from  selling  his  shares.  But  that  even  admitting  the  tender  was 
material,  the  certificates  tendered  were  sufficient,  since  the  indorsement  of 
transfer  could,  under  the  158th  section,  have  been  made  at  any  time  on  demand. 
At  all  events,  the  defendants  having  made  no  objection  on  this  ground  at  the 
time  of  the  tender,  cannot  now  insist  upon  it. 
llie  case  having  been  adjourned  to  another  day,  on  its  being  called  on. 


Eidtequer, 


Hake 

V. 

Waring. 


ParkEj  B.,  said.  Since  this  case  was  last  before  the  Ck)urt,  we  have  had 
an  opportunity  of  considering  it,  and  1  will  now  state  what  the  impression  of 
the  Court  is  on  the  argument  already  heard  as  to  each  of  the  material  issues. 
The  firs>t  question  is,  whether  the  issue  found  for  the  plaintiffs  on  the  plea  of 
«M  assumpsit,  ought  to  be  entered  for  the  defendant.  It  was  an  action 
brought  on  a  contract  for  the  sale  of  shares  in  the  Great  Western  Railway, 
«lated  in  the  declaration  to  have  been  a  contract  to  deliver  the  shares  on  or 
before  the  3 1st  March,  then  next  The  conveyance  is  to  come  from  the  plain- 
tifs,aod  the  rule  of  law  in  the  construction  of  such  a  contract  would  be,  that 
Ibe  option  of  the  time  would  be  with  the  party  who  was  to  do  the  first  act. 
My  brother  Bompas  wished,  at  the  trial,  to  shew,  that  according  to  the  usage 
tml  custom  prevailing  in  contracts  of  this  kind,  the  option  was  with  the  pur- 
'•haser  ;  w?  think,  however,  that  the  verdict  ought  not  to  be  entered  for  the 
defendant  on  t}i*A  i?sne.  on  the  ground  that  the  objection  was  not  taken  in 
form  at  the  trial ;  if  it  had,  the  Lord  Chief  Justice  might  have  amended  the 
record,  if  it  was  not  matter  material  to  the  parties.  I  cannot  say,  in  this  ca<:e, 
that  this  would  have  been  an  amendment  which  could  have  been  made,  for 
oar  present  impression  is,  that  it  is  a  matter  which  would  have  been  material : 
if  the  option  had  depended  on  the  defendant,  he  might  have  set  up  a  totally 
^flereot  defence  ;  and  therefore,  we  are  not  disposed  to  think  that  this  is  a 
case  in  which  an  amendment  could  have  been  made.     But  it  is  quite  clear 


{g)  M.  U  M.  196. 
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that  the  objection  was  not  formally  taken ;  if  it  had  been,  and  if  the  attention 
of  the  plaintiffs^  counsel  had  been  called  to  it,  he  would  have  re-e)[arained 
the  witness,  in  order  to  shew  that  there  was  no  prevailing  usage  to  alter  the 
contract  in  that  respect :  the  Court,  as  at  present  advised,  think  the  verdict 
ought  to  stand  for  the  plaintiff  upon  the  first  issue.  Then  as  to  the  second 
issue,  which  has  b^n  found  by  the  jury  for  the  plaintiffs,  no  point  has  been 
reserved  by  the  Lord  QlkC,  Justice ;  he  left  the  question  on  that  issue  to  the 
jury,  and  the  objection  ntSm  to  this  is,  that  independently  of  the  act  of  bank- 
ruptcy stated  in  the  depositions,  there  was  no  act  of  bankruptcy  proved  in 
the  case.  The  plaintiffs  insisted  that  there  was  an  act  of  bankruptcy  com- 
mitted on  the  13th  January,  by  an  order  on  the  part  of  the  bankrupt  to 
deny  him  to  any  one  who  called;  but  no  person  appears  to  have  been  denied, 
nor  any  thing  done  in  pursuance  of  this  order ;  and  a  mere  direction  by  a 
bankrupt  to  be  denied,  not  followed  up  by  shutting  up  the  doors,  or  retreat- 
ing to  a  distant  part  of  the  house,  is  not  in  itself  an  act  of  bankruptcy,  and 
for  that,  there  is  the  authority  of  the  case  of  Fisher  v.  Boucher  (i).  That 
point,  however,  it  is  not  necessary  for  us  to  decide,  because  the  Lord  Chief 
Justice  has  reserved  no  power  to  decide  it,  and  we  pronounce  no  conclusive 
opinion  upon  it  ;  the  only  effect  indeed  of  this  objection  would  be,  if  we 
thought  there  was  no  act  of  bankruptcy,  to  have  a  new  trial ;  but  as  this 
matter  does  not  arise,  we  pronounce  no  judgment  upon  it,  though  the  Court 
do  entertain  a  strong  inclination  of  opinion,  and  the  authority  I  have  referred 
to  confirms  it,  that  this  would  not  be  a  good  act  of  bankruptcy.  With  res- 
pect to  the  question,  whether  the  depositions  are  admissible  in  this  case,  it  is 
not  necessary  on  that  point  to  give  any  opinion.  Certainly,  the  Court  feel 
considerable  doubt  whether,  in  this  case,  the  depositions  would  be  evidence, 
for  this  is  a  case  in  which  the  bankrupt  could,  under  no  circumstances,  have 
brought  the  action.  There  was  evidence  against  the  bankrupt  of  the  contract 
being  rescinded;  but  independently  of  that,  from  the  nature  of  the  case  itself, 
the  bankrupt  could  not  maintain  any  action  on  this  contract.  We  doubt 
whether  Smith  v.  Woodward  goes  so  far  as  to  decide  that  the  depositions 
would  be  conclusive  evidence  in  the  case,  but  it  is  not  necessary  for  us  to 
determine  that  point  here.  As  to  the  second  issue,  therefore,  the  verdict  is 
right.  Then  as  to  the  third  (the  question  of  the  concerted  act  of  bankruptcy), 
the  Lord  Chief  Justice  was  of  opinion,  that  although  the  depositions  might  be 
conclusive  evidence  of  the  matters  contained  in  them,  and  of  the  facts  recited 
by  them,  yet  that  would  not  exclude  the  defendant  from  shewing,  tint 
although  the  facts  were  true,  the  plaintiffs  could  not  avail  themselves  of  the 
act  of  bankruptcy,  because  one  of  them  was  a  party  to  the  act  of  denial 
stated  in  the  depositions,  that  being  collateral  to,  and  quite  beside  the  facts 
stated  in  the  depositions.  At  first,  it  occurred  to  me,  that  the  case  of  Young 
V.  Timmins  was  an  authority  to  the  contrary  ;  but  on  considering  the  case^ 
I  think  it  is  not,  for  all  that  was  decided  was,  that  the  fact  there  stated  of  the 
bankrupt  being  indebted,  must  be  considered  as  conclusively  proved,  and 
that  it  was  not  competent  for  the  other  side  to  shew  that  he  was  not  in« 
debted,  because  the  deed  was  concocted  in  fraud.  In  this  case,  if  the  act  of 
bankruptcy  stated  in  the  depositions  was  concerted,  that  was  a  matter  beside 


(^  t )  10  B.  &  C.  705. 
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all  the  evid#Mft  set  ibrth  in  the  depoBitions,  and  therefore,  the  Court  concurs 
vith  the  bordOiief  Justice  in  thinking  that  issue  was  properly  found  for  the 
ddendant.   .  AiM^  U  »  not  necessary  for  us  to  decide,  whether  the  pleabe^good 
son  o^Hamie  v4redicU^  ot  Hot,  though  I  am  inclined  to  think,  on  consideration, 
tlist  it  would  be  bad,  b%  it  does  not  state  what  the  act  of  bankruptcy  was. 
There  is  no  doubt  that  an  act  of  bankruptcy  might  in  somfe  cases  be  lawfully 
ooocerted ;  Ux  instance,  by  a  voluntary  declaratioo.of  insolveney ;  nor  is  there 
any  ease  which  has  decided  that  an  act  of  banknqptcy,  by  lying  in  prison, 
would  not  support  a  commission,  even  though  the  petitioning  creditor  might 
know  it  was  the  intention  of  the  bankrupt  to  lie  in  prison.     But  it  is  un- 
necessary here  to  pronounce  any  opinion  upon  that.     Then  we  come  to  the 
lixth  plea,  on  which  the  verdict  is  for  the  plaintiffs  ;   that  plea  is,  that  the 
pbintiflb  were  not  the  proprietors  of  the  shares  mentioned  in  the  declaration, 
and  had  not  good  right  and  title  to  convey  them.     Now  it  appears,  on  looking 
at  the  notes  of  the  learned  judge,  that  the  only  proof  really  given  of  the  plain- 
tifls  being  proprietors,  was,  that  their  names  were  inserted  in  the  transfer 
book  of  the  Company  as  being  proprietors  :   the  Lord  Chief  Justice  thought 
the  book  was  not  evidence  to  prove  the  fact,  but  he  directed  the  verdict  to  be 
entered  for  the  plaintiffs,  giving  leave  to  move  on  this  point.      The  question 
ve  have  to  decide  on- that  issue  therefore  is,  whether  the  book  was  any  evi- 
dence of  the  proprietorship.     The  Act  of  Parliament  does  not  make  it  so, 
it  makes  the  entry  in  the  book  essential  to  complete  the  title,  in  order  that 
the  transferee  should  receive  the  profits,  and  to  exonerate  previous  parties 
from  the  liability  to  pay ;  the  Act  of  Parliament  requires  that  there  should  be 
an  entry  in  a  book,  and  the  only  use  of  that  would  be,  to  shew  that  the  title  ci 
the  phintifls,  if  they  had  any,  was  complete.     We  may  illustrate  the  question, 
vhetber  this  be  evidence  of  title,  by  a  case  of  frequent  occurrence  ;  when  it 
is  ementJal  to  a  plaintiff  to  prove  that  an  estate  had  been  conveyed  to  him  in 
tngistered  county,  would  it  be  enough,  without  producing  the  deed  of  con- 
^'tince^  to  shew  that  a  memorial  of  the  deed  had  been  entered  in  the  register 
oTcbe  county  t     Clearly  not.     There  is  no  evidence  of  title  at  all,  Tinless  this 
iicok  was  evidence,  and  therefore,  that  sixth  issue,  which  is  now  entered  for 
the  pUntiffs,  must  be  entered  for  the  defendant.     Then  we  come  to  the 
ieveoth  plea,  by  which  the  defendant  denies  that  the  plaintiffs  tendered  cer- 
tificates oi  the  shares,  or  were  ready  to  convey  them.     Now  with  respect  to 
•0  much  of  this  issue  as  relates  to  the  certificates,  we  concur  with  the  Lord 
CUef  Justice  in  thinking  that  these  certificates,  in  respect  of  which  the  tender 
^ts  made  to  the  defendant,  were  not  proper  certificates  within  the  meaning  of 
the  allegation  in  the  declaration.    The  contract  is  there  stated,  to  be  a  contract 
on  the  part  of  the  bankrupt  to  cause  the  shares  to  he  conveyed  to  the  defend- 
sntoo  or  before  the  31st  March,  and  it  is  alleged  that  the  plaintiffs  tendered 
certificates  of  these  shares  according  to  the  Act  of  Parliament.     What  then 
i»  the  meaning  of  the  term  "certificate,"  and  why  is  it  introduced  there? 
We  must  refer  to  the  Act  of  Parliament  to  ascertain  what  the  "certificate" 
tneans  ;  and  the  construction  which  I  put  on  the  meaning  of  the  147th  and 
l&Sth  sections,  taken  together,  is,  that  the  certificates  produced  must  be  certi- 
ficates shewing  the  title  of  the  parti/  who  is  to  convey  ;  and  therefore,  that  the 
tender  ought  to  have  been  either  of  certificates  in  the  names  of  the  assignees 
themselves,  or  in  the  names  of  the  original  proprietors,  with  indorsements 
^pon  them  of  the  transfer  to  the  assignees.     It  is  said,  however,  that  this  is 
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too  strict  a  construction  to  be  put  «pon  the  Act ;   that  the  possession  of  the 
certificate  is  of  itself  eridence  of  the  right  of  the  party  producing  it  to  convey 
the  shares.     It  might  be»  if  the  plaintiffs  had  produced  the  certificates  of  some 
original  proprietor,  and  then  regularly  deduced  the  title  from  such  original 
proprietor  to  themselves  ;    that  might  have  been  sufficient,  although  my 
present  impression  is,  that  it  would  not.    Here,  however,  there  was  no  proof 
of  any  conveyance  from  Up  person  in  whose  name  the  certificates  were,  so  u 
to  connect  that  person^s  name  with  the  assignees.     These  certificates  would 
be  prima  facie  eYidence  of  somebody  else,  not  the  assignees,  being  entitled  to 
the  shares,  and  there  is  no  proof  of  the  assignees  deriving  the  title  from  that 
party  by  assignment,  even  assuming  that  to  be  sufficient.     We  are  satisfied 
that  the  true  meaning  of  the  contract  is,  that  the  party  is  to  convey  anddeli- 
Ter  certificates,  shewing,  either  on  the  face  of  them,  or  from  the  indorsements, 
that  the  title  is  in  the  person  conveying.     We  therefore  entirely  concur  with 
the  Lord  Chief  Justice,  in  thinking,  that  the  seventh  issue  ought  to  be  found 
for  the  defendant.    That  disposes  of  all  the  material  points  in  difierence  in 
the  case. 

Judgment  for  the  defendant  accordingly. 


\JBompa9,  Serjt.|  Crowder,  and  Manning,  were  to  have  argued  for  the 
defendant.] 
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IN 

Easter  Term,  1  Victoria,  1838. 


Baxter  v.  BaILSY.  Exchequer. 

"DALL  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  The  plaintifr 

tho  defendant  should  not  be  discharged  out  of  custody,  on  the  ground  J^^^JJ^"*^ 

^  he  had  not  been  charged  in  execution  within  two  terms  of  the  time  of  agaimt  the 

itti  render,  pursuant  to  1  Reg,  Gen.  H,  T.  2  WiU,  4,  s.  86  (a).     The  cause  jw^^roilJ- 

vu  tried  at  the  Croydon  Summer  Assizes,  in  1837;  on  the  29th  December,  *«o».  IW,  and 

n  tlie  same  year,  the  plaintiff  commenced  an  action  against  the  bail  in  December  in 

<Warge  of  whom  the  defendant  rendered  on  the  10th  day  of  January^  1838,  1^'*"%^'^ 

Uog  tli6  last  day  of  Michaelmas  Vacation.    The  defendant  had  not  as  yet  against  the 

{EaHer  TemC)  been  charged  in  execution.     A  summons  to  discharge  the  Jj^tji^Vf*' 

priamer  was  on  the  10th  April,  attended  before  Gumey,  B.,  who  held  that  MichaelvMLt 

tiie  case  was  not  within  the  85th  rule  of  Hilary  Term,  2  Will.  4.  ^^  derTndant ' 

rendered  in 

Peacock  shewed  cause,  and  contended  that  the  85th  rule  of  Hilary  Term,  his  bail:— 

2  WUi.  4,  applied  only  to  a  case  where  the  defendant  was  in  custody  at  the  ^^^^  bem** 

time  of  the  trial,  or  where  he  had  surrendered  at  the  time  of  trial.     That  in  charged  in 

the  present  case,  where  the  defendant  had  not  rendered  until  the  day  preced-  fore^he**ex^irt- 

ifig  Hilary  Term,  the  plaintiff  had  the  whole  of  Hilary  and  Easter  Terms,  t'®**  of  fl»iary 

«  which  to  charge  him  in  execution. — [Parke,  B. — The  85th  rule  of  Hilary  entitled  to  be 

^enw,  2  W.  4,  does  not  apply  to  the  present  case  which  must  be  decided  ^\*^^^l^  **"* 

by  supersedeat. 
The  85th  rule  otBU.  T.  2  WU,  4,  does  not  apply  to  such  a  casei. 

/«)  "The  pluntjff  shall  proceed  to  two  terms  inclusive  after  such  trial  or 

tn*l  or  final  jadgmenl  against  a  pri-  judgment,  of  which  the  term  in  or  after 

*||Derwitbin  three  terms,  inclusive,  after  which  the  trial  was  had,  shall  be  rec- 

wiration,  and  shall  cause  the  de^d-  koued  one.** 
ssc  to  be  charged  in  eswcution  within 
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under  an  old  rule  of  this  court,  R,  T.  26  &  27  Geo,  2,  sec.  1 1  (b),  Hie 
only  question  is,  whether  Michaelmas  Vacation,  can,  for  the  purposes  of 
this  case,  be  considered  as  a  Term.  The  officer  of  the  court  refers  us  lo 
Borer  v.  Baker  (c). — On  that  authority,  we  think  that  within  the  meaning 
this  rule  Michaelmas  Vacation  constituted  one  term,  and  Hilary  Term  an 
other.] — Peacock  then  contended  that  the  plaintiff  had  received  no  proper 
notice  of  the  defendant's  render. 


Ball. — The  defendant  states  in  his  affidavit,  that  he  has  renderea  ;  that 
implies  that  the  render  is  in  all  respects  correct. 

Per  Curiam. — This  rule  must  be  made  absolute. 


{hi) "  In  case  of  a  Rurrender  in  discharge 
of  bail,  after  final  judgment  obtained, 
unless  the  plaintiff  shall  proceed  tu  cause 
the  defencfant  to  be  charged  in  execu- 
tion upon  the  said  judgment,  within 
^100  terms  next  after  such  surrender,  and 
due  notice  thereof,  (of  which  two  terms, 
the  term  wherein  the  surrender  was 
made  shall  he  taken  to  be  one),  in  ca.se 
no  writ  of  error,  &c.,  the  prisoner 
shall  be  discharged  out  of  custody  by 
supersedeas,  unless,  upon  notice  given 


to  the  plaintiff's  attorney,  or  clerk  in 
Court,  good  cause  shall  be  shown  in 
either  of  the  said  cases  to  the  contrary.** 
See  1  Tid<l  Pr.  363,  9th  edit. 

(c)  2  Dowl.  P.  C.  608.  This  case 
decides  that  *Mf  a  trial  takes  place 
in  vacation  and  the  defendant  surren- 
ders after  it,  and  before  the  following 
term,  he  ought  to  be  charged  in  execu- 
tion in  that  term,  or  he  will  he  8u;.er8e- 
deable  under  1  Reg.  Gen.  H.  T. '  fTiU. 
4,  r.  85. 


Apnl2\. 


Messrs.  M.  the 
plaintiffs,  af>- 
plied  by  their 
agent  to  the 
defendant  for 
a  ftcttlement 
of  their  ac- 
count; to  which 
the  defendant 
wrote  the  fol- 
lowing answer: 
"  Since  the  re- 
ceipt of  your 
letter,  and  in- 
deed for  some 
timeprerious- 
ly,  I  nave  been 


MoRRELL  and  others  v.  Frith. 

ASSUMPSIT  hi  money  paid,  and  on  an  account  stated.   Pleat  *  AW  as* 
sumpsit,  and  the  Statute  of  Limitations.    The  plaintiffs  were  bankers  at 
Oxford,  and  this  action  was  brought  to  recover  advances  made  by  them  to 
the  defendant.    At  the  trial  before  Chimey,  B.,  at  the  Oxford  Spring  Assizes 
in  1838,  it  appeared  that  an  agent  of  the  plaintiffs  had  written  to  the  defend- 
ant, requesting  him  to  settle  the  plaintifls^  account.     To  this  application  the 
defendant  returned  the  following  answer  by  letter — "Since  the  receipt  o( 
your  letter,  and  indeed  for  some  time  previously,  I  have  been  almost  in  daily 
expectation  of  being  enabled  to  give  a  satisfactory  reply  to  your  first  applica- 
tion, respecting  the  demands  of  Messrs.  MorreU  on  me.    I  propose  being  ii 
ly,  I  nave  oeen     Oxford  to-morrow  morning,  when  I  will  call  upon  you  on  these  mattes," 
aimoBt  in  daily    jj^^  plaintiffs  contended  at  tlie  trial,  that  this  letter  contained  an  acknow- 

expectation  of  * 

b«ing  enabled  ledgment  Sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  and 

foetid  Je'^Iy*"  ^^*^  ^^^^  question  ought  to  have  been  submitted  to  the  jury.     The  learned 

to  your  first  judge  being  of  opinion,  that  the  letter  did  not  contain  a  sufficient  acknow- 

respeSing^the  lodgment  of  the  debt,  refused  to  leave  the  point  to  the  jury,  and  the  plaintiib 

demands  of  ^^^  nonsuited,  with  leave  to  move  to  set  aside  the  nonsuit,  and  enter  a 

Meaar*.  M.  on  ,.       ^  ,  ,  i       n    i-       . 

me.   I  propoae  verdict  for  such  sum  as  the  court  should  direct. 

being  in  Ox^ 
ford  to-morrow 
morning,  when 
I  will  call 
upon  you  on 
these  matters." 
Held^  that  this 
was  not  a  suffi- 

ledBmMit"toUke  the  case  out  of  the  Statute  of  Limitations,  and  that  the  meaning  of  the  letter 
was  a  question  of  law,  to  be  determined  by  the  judge  in  the  first  insUoce. 


Ludlow,  Serjt.,  now  moved  accordingly.  The  defendant's  letter  contdns  a 
sufficient  acknowledgment  of  the  debt.  But  if  its  meaning  be  ambiguous,  the 
jury  should  have  been  called  upon  to  say  whether  or  not  it  amounted  to  an 


EASTER  TERM,  1838. 


101 


fiirknowledgineiit.     Lhyd  t.  Mattnd  (a),  Rueker  r.  Hannay  (6),  FroH  r. 
Bengough  (e), — [Aldersony  B. — The  stat.  9  6r.  4,  c.  14,  recites,  that  it  is  ex- 
pedient to  prevent  questions  as  to  the  effect  of  acknowledgments  offered  in 
efldence  for  the  purpose  of  taking  cases  out  of  the  Statute  of  Limitations  ; 
such  questions  will  not  be  prevented,  if  the  alleged  acknowledgment  is  to  be 
submitted  to  the  jury.]— In  Bird  v.  Gammon  (d),  Tindal,  C.  J.  says, "  The 
first  objection  taken  for  the  defendant  is,  that  it  was  left  to  the  jury,  to  say 
vhat  was  the  eflect  of  the  letter.     But  by  a  chain  of  cases  from  Lloyd  v. 
Mcnuady  to  Fro$t  v.  Bengough^  and  others,  it  appears  that  such  has  been  the 
coDstant  course.** — [Aldenon,  B. — If  the  jury  had  found  a  verdict  for  the 
plaintiffs  on  the  ground  that  this  letter  amounted  to  an  acknowledgment, 
would  not  this  Court  have  set  it  aside?] — The  plaintiffs  are  bound  to  contend 
that  this  Court  would  not  disturb  such  a  verdict. — [Parke,  B. — I  have  al- 
ways doubted  the  correctness  of  the  decision  in  Lloyd  v.  Maund!\ — [Lord 
Abingeff  C.  B. — You  ought  to  produce  an  instance  of  a  letter  being  left  to 
the  jury,  which  in  the  opinion  of  the  judge  did  not  raise  any  acknowledgment 
of  a  debt] — It  is  contended,  that  where  a  letter  is  equivocal  in  its  terms,  it 
ought  to  be  submitted  to  the  jury. 


Bxiiieqker, 


Lord  Abingbr,  C.  B. — There  is  no  ground  for  setting  aside  this  nonsuit. 

The  letter  in  question  contains  nothing  like  an  acknowledgment  of  a  debt. 

The  utmost  that  can  be  said  is,  that  the  defendant  has  framed  it  in  evasive 

tenns,  to  avoid  making  an  explicit  admission,  that  the  debt  is  still  due. 

Whether  the  effect  of  certain  descriptions  of  evidence,  is  to  be  determined  by 

the  judge  or  by  the  jury,  has  always  been  a  nice  point ;  and  I  regret  that  in 

iDodem  times,  the  confusion  between  questions  of  law  and  fact,  has  very  con- 

liderably  increased.     It  would  be  far  better  if  the  rules  of  law  with  regard  to 

wch  points,  were  more  definite  and  more  widely  known.    Where  the  evidence 

csBosts  of  a  series  of  letters,  the  whole  must  be  submitted  to  the  jury,  and 

thef  must  form  their  opinion  concerning  them.     But  when  the  effect  of  a 

n^  letter  only  is  in  question,  and  there  are  no  facts  to  explain  or  qualify  it, 

iiiisafi^  doctrine  to  hold,  that  the  meaning  of  such  an  instrument  is  a  ques- 

&Aof  law  for  the  judge.     In  actions  of  libel,  juries  are  often  called  upon  to 

d^ermine  the  meaning  of  words ;  and  the  reason  is,  that  the  meaning  forms 

part  of  the  inquiry  as  to  the  intention  of  thd  party  who  has  published  the 

libel.    But  where  the  written  document  is  clear  and  unambiguous,  the  judge 

nmst  decide  upon  the  effect  of  it,  otherwise  the  utmost  uncertainty  would 

prevail.     The  result  of  Lloyd  v.  Mavnd  is  this,  that  the  learned  judge  who 

tried  the  cause  was,  in  the  opinion  of  the  Court,  wrong  as  to  his  interpreta- 

tioD  of  the  letter,  and  that  he  ought  not  to  have  nonsuited  the  plaintiff,  but 

btTe  submitted  the  case  to  the  jury.     In  the  case  of  written  instruments  like 

the  present,  it  is  the  duty  of  the  judge  at  the  trial  to  state,  in  the  first  instance. 

Us  own  opinion  of  their  meaning.     In  this  case,  the  letter  ought  not  to  have 

been  left  to  the  jury. 

Parks,  B.^This  nonsuit  ought  not  to  be  set  aside.    Where  there  is  an 


8. 


(«)  2  T.  Ri?p.  rto. 

(h)  4  East,  604,  note. 

(e)  8  B.  Moore,  180 ;  1  Bing.  266, 


{d)  3  Bine.  N.  C.  883;  3  Hodg.  C 
P.  Trin  T.  1837,  S.  C. 
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Bxrhequer, 

MOARBLL 

r. 

Frith. 


acknowledgment  of  a  debt,  there  must  be  a  promise  to  pay,  either  express  or 
implied.  An  acknowledgment  of  itself,  imports  such  a  promise,  because  it  will 
be  understood  that  a  roan  who  admits  the  existence  of  a  debt,  engages  to  pay 
it.  But  here  there  is  no  acknowledgment  of  a  debt  iimplieitert  nor  is  there 
any  express  promise  to  pay.  The  meaning  of  the  defendants  letter  is,  that 
he  neither  denies  the  debt,  nor  promises  to  pay.  Such  a  letter  does  not  take 
the  case  out  of  the  Statute  of  Limitations.  Then  as  to  the  duty  of  the  judge 
to  submit  the  letter  in  question  to  the  jury.  The  authority  of  Lloyd  v. 
Maund,  is  relied  on  by  tlie  plaintiffs.  I  have  always  disapproved  of  the 
doctrine  there  laid  down.  My  practice  in  similar  cases  has  been,  to  state  to 
the  jury  my  opinion  of  the  meaning  of  the  document,  and  also  to  ascertain 
theirs ;  so  that,  if  they  thought  diflerently  from  me,  the  opinion  of  the  Cburt 
above  might  be  taken  on  the  point  If  I  were  called  upon  to  give  an  opinion 
upon  Uayd  v.  Maund,  I  should  say,  that  that  case  was  not  law. 

BoLLAND,  B.,  concurred. 

Aldbrson,  B. — In  this  case,  there  is  no  acknowledgment  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations.  When  the  instnunent  resembles 
that  in  Lloyd  v.  Maundy  and  there  is  no  other  evidence  relating  to  it,  the 
question  is  then  for  the  consideration  of  the  Court,  and  not  of  the  jufy. 
Where  the  meaning  of  the  words  is  in  issue,  as  where  mercantile  phrases  are 
used  which  require  explanation  by  mercantile  men,  the  jury  are  to  determine 
that  meaning.  They  are  to  do  so  in  the  same  way,  that  they  decide  upon 
the  correctness  of  a  translation  from  a  foreign  language. 

Rule  refused. 


MiLEHAM  V.  ElCKB. 

^5'iS'fiWP^/T for  money  had  and  received.    Plea: — Non  oiiumptit.   On 
the  27th  March,  1837,  the  plaintiff  and  his  wife  wrote^the  following 
letter  to  the  defendant,  who  acted  as  their  solicitor : — 

"  We  do  hereby  request  and  authorize  you  to  sell  the  life  interest  of  the 
undersigned  Ann  Maria  MiUham,  late  Ftnlayton,  formerly  Pinnock,  spin- 
ster, in  and  to  the  sum  of  /.  ^  per  cent  consols,  standing  in  the  name  of 
the  trustees,  in  the  deed  of  settlement,  made  on  the  marriage  of  the  said  Aim 
Maria  Mileham  with  Leslie  Finlayson,  at  not  less  than  450/. ;  and  out  of 
the  proceeds,  we  authorize  you  to  pay  to  fV.  C  Brandram,  the  sum  of  1 69/, 
riMge  settle-  as  a  consideration  for  the  transfer  or  assignment  of  the  mortgage,  to  him,  from 
wt°ofthepro-  the  same  L.  F.,  the  same  transfer  to  be  made  to  the  undersigned  W. 
cee^  to  w       Mileham.     And  you  are  also  to  prepare  a  settlement  of  the  proceeds  and 

to  W,  C.  B, 

the  sum  of 


ApraTA. 


The  pUintiflT 
gare  a  written 
authority  to 
the  defenclant, 
his  solicitor, 
to  sell  the  life 
interest  which 
the  plaintiff's 
wife  had  in 
certain  stock, 
standing  in  the 
name  of  trus- 
tees to  her 
former  mar- 


by  the  plaintiff',  and  had  also  disposed  of  other  sums.  The  plaintiff  having  been  nonsuited  in 
an  action  for  money  bad  and  received,  brought  against  the  defendant  for  the  balance  of  money 
ivmaining  in  his  bands.  The  Court  AeW,  fir$t,  that  the  proceeds  of  the  property,  which  was 
originally  trust  property,  did  not  constitute  money  had  and  received  to  the  use  of  the  plaintiff; 
j0eoMUy/that  tne  defendant  was  trustee  of  the  proceeds,  and  they  refused  to  set  aside  the 
DOniuit. 
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ncoroe  arising  from  the  ?Jew  London  Price  Current,  upon  the  same  terms  an      Exchequer. 

contained  in  the  draft  or  intended  will  of  the  said  L,  K,  and  also  of  the  said      milcham 

reTersionary  or  life  interest  of  the  said  Ann  M.  M.,  and  of  the  said  W.  M.,  «• 

and  the  settlement  made  upon  the  marriage  of  his  father  and  mother ;   the 

iuterest  of  the  said  monies,  when  received,  to  be  for  wife  for  life,  remainder  to 

W.  3/.  for  bis  life  (if  survivor),  and  reversion  to  all  the  children  of  the  said 

A.  ilf.  31, ;  you  will  also  insert  a  covenant,  that  W.  M,  shall  insure  his  life 

in  2000/1,  in  one  or  more  policies,  the  same  to  be  assigned  in  trust  fur  the 

benefit  of  Mrs.  M.,  or  as  she  shaU  direct  by  her  will ;  the  trustees  to  be  your- 

■elf,  T.  &,  of  A,  &  H.  H.,  of  B. 

Signed  "  W.  Mileham. 

A.  M.  Milehamr 

The  def<^ndant  had  sold  the  stock  in  question,  and  had  paid  the  sum  of 
169/.,  pursuant  to  his  instructions,  together  with  other  sums.  This  action 
wu  brought  to  recover  the  balance  remaining  in  his  hands.  At  the  trial, 
before  Gumey,  B.,  at  the  Sittings  after  Hilary  Term,  1838,  the  plaintiff  was 
Boosuited. 

Petersdarj^  moved  for  a  rule,  calling  on  the  defendant  to  shew  cause  why 
die  nonsuit  should  not  be  set  aside ; — The  damages  to  be  referred  tq  an  arbi- 
tntor,  if  the  rule  should  be  made  absolute.  The  defendant  contended  at  the 
trial,  that  the  plaintiff  could  not  maintain  the  action  (or  money  had  and  re- 
ceived, as  the  property  was  trust  property.  But  when  the  stock  was  con- 
voted  into  money,  the  proceeds  belonged  to  the  husband.-— [Pari^,  B. — This 
property  was  in  trust,  the  husband  would  therefore  hold  it  for  the  purposes  of 
the  trust.] — [Alderson,  B. — How  can  the  defendant  be  said  to  have  received 
this  property  to  the  use  of  the  husband? — [Parke,  B. — The  defendant 
virald  be  treated  in  a  Court  of  Equity  as  a  trustee.] — The  defendant  has 
pemiitted  an  appropriation  of  part  of  this  money. — [Parke,  B. — He  may  then 
hekble  for  a  breach  of  trust.] — The  letter  of  the  plaintiff  and  his  wife  may 
nxmnt  to  nothing  more  than  an  authority  to  the  defendant  to  take  the  proceeds 
rf  this  property. — [Aldersan,  B. — The  defendant  takes  this  trust  property, 
<mljr  ibr  the  purpose  of  putting  it  into  aribtber  course. 

At  CWruiffi.^The  Court  cannot  grant  a  role. 

Rule  refused. 


Shackell  v.  Ranger.  Apni  2m. 

piATT  moved  for  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  The  plaintiff 
a  verdict  obtained  by  him,  together  with  the  notice  of  trial,  and  all  sub-  J^g^JfiJ"*  f^" 
•equent  proceedings,  should  not  be  set  aside  for  irregularity.    The  action  was  of'?h?defend* 

ant,  snd  addiner 

without  «  date,  delirered  the  issue  within  the  four  days  of  rejoining,  the  defendant  not  being 
bound  to  rejoin  gratis.  Amotion  having  been  made  to  set  aside  the  verdict,  notice  of  trial,  and 
tnbseauent  proceedings,  on  the  ground  that  the  similiter  was  not  dated ;  the  Court  refused 
the  rule.    bembU,  the  want  of  date  to  a  similiter  is  no  ground  for  setting  aside  the  issue. 
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Shackbll 

V. 

Ramgbb. 


Bstke^tier,  brougbt  OD  two  promissory  notes ;  the  defendant  pleaded  a  special  plea.  The 
plaintiff  took  issue  on  the  plea,  and  instead  of  waiting  for  the  expiration  of 
four  dajrSy  added  the  similiter,  and  delivered  the  issue  without  dating  the 
similiter.  The  defendant  was  not  under  terms  of  rejoining  gratis.  The 
commission  day  of  Gloucester,  where  the  venue  was  laid,  was  on  the  81  st 
March.  The  issue  was  delivered  on  the  19  th  March,  and  was  immediatdy 
returned  by  the  defendant,  who  said  it  was  irregular  and  informal.  By  the 
Ist  rule  of  Reg,  Gen^  HiL  T,,  4  iV.  4,  it  is  ordered  that  **  Every  pleading,  as 
. '  well  as  the  declaration,  shall  be  entitled  of  the  day  of  the  month  and  year 
,  When  the  same  was  pleaded,  and  shall  bear  no  other  time  or  date,  and  ev&y 
dpdaration  and  other  pleading  shall  also  be  entered  on  the  record  made  up 
ibr  trMLl,.«id  on  the  judgment  roll  under  the  date  of  the  day  of  the  mcmth  and 
year  wh^i  the  same  respectively  took  place,  and  without  reference  to  any 
other  time  or  date,  unless  otherwise  specially  ordered  by  the  €k>urt  or  a 
Judge."  The  similiter  is  a  pleading,  and  ought  to  be  dated.  Worthingtom  v. 
Wigley  {a)  shews  that  a  new  trial  will  be  granted,  if  the  issue  does  not  con* 
tain  the  dates  of  the  pleadings. — [Lord  Abinger,  C.  B. — ^I  was  asked  to  set 
aside  the  issue,  «nd  refused  to  do  so.  My  opinion  was,  that  the  principal 
object  of  dating  pleadings  was,  to  give  the  antagonist  notice  of  the  time  of 
their  delivery.] — The  defendant  was  not  bound  to  rejoin  gratis,  and  therefore 
had  foor  days  io  add  the  similiter.  The  plaintiff's  object  was  to  avoid  being 
ioa  kte  in  his*  notice  of  ^riaL — [Parke,  B. — A  plaintiff  may  add  the  similiter^ 
«ncl^T3  notice  of  tiM^  before  Hie  four  days  to  rejoin  have  expired.] 

Rule  refused  {b). 


(a)  5  Dowl.  P.  C.  209;  3  Scott,  555, 
S.  C. 


(6)  Sec  2  Tidd  Pr.  p.  718,  9th  edit 
and  Tidd*s  App.  250,  s.  39. 


Jiray4. 


It  it  a  sufficient 
ffrouod  for  a 
aistrtngas,  that 
at  the  first 
time  of  calling, 
a  written  paper, 
appointing  two 
other  days  of 
caUing,  and 
accompanied 
by  a  Yerbal 
appointment  of 
one  of  the 
same  days,  has 
been  left  at  the 
hoLMof  the 
uefendant,  and 


Edwards  v.  Hanoorne. 

ARNOLD  moved  for  a.  distrfngas. — ^There  had  been  three  calls  at  the 
dwelling  house  of  the  deftnAmt.  On  the  first  call,  the  plaintiff  left  a 
written  paper  for  the  defendant,  in  which  he  made  two  appointments,  inform- 
ing the  person  to  whom4ie  ddivered  the  paper  that  he  would  call  again  on 
one  of  the  days  appointed.  He  was  afterwards  told  by  the  defendant's 
wife,  that  her  husband  had  received  the  written  paper. 


Per  Curiam,  That  is  sufficient. 


has  been  received  by  him. 


Rule  granted. 
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COOPBR   V.     MORECROFT.  Ext^^eo^er. 

T\EBT  for  money  lent,  and  money  due  upon  an  account  stated.     Plea:  Payment  ean- 

a8  to  idl  but  51.  nunquam  indeHtatus;  and  as  to  6/.  a  set-off  for  S^fd^ti^^'undw 
work  and  labour,  money  paid,  and  money  due  upon  an  account  stated.  The  J^P^^^  of  set-off 
pbintiff  by  his  particulars  claimed  the  sum  of  5/.  paid. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the  defendant  offered 
efidence  that  money  had  been  paid  by  him  to  the  plaintiff,  on  account  of  the 
debt.    It  was  objected  that  th^  evidence  was  not  admissible  under  the  plea        ' 
of  setro^  nor  could  it  be  received  in  reduction  of  damages,  and  B$lbin  v.   .' 
hnU  (a)  was  referred  to.     The  objection  was,  however,  overruled,  and  the 
ddendant  obtained  a  verdict. 

B%9by  having  obtained  a  rule  for  a  new  trial, 

Hugkef  shewed  cause,  and  contended  that  the  evidence  was  admissible 
mder  the  set-off  for  money  paid. 

F»  Curiam.-^A  set-off  implies  a  cross  action,  consequently  payment  can- 
Mt  be  given  in  evidence  under  that  plea. 

Rule  absolute. 

(fl)  1  M.  &  H.  70;  4  Dow.  P.  C ;  2M.  &  W.422.  * 


RoBSON  t;.  Rowland. 

TBB  was  an  action  for  money  had  and  received.    jR.  V.  Richards  had  In  an  action  to 

obtained  a  rule  calling  on  the  plaintiff  to  state  in  writing  whether  this  ^^  upmT  ^V 

aetioB  was  brought  to  recover  the  deposit  paid  by  him  to  the  defendant,  purchase  of  an 

«poo  the  purchase  of  certain  premises,  and. if  so^.wfay  the  plaintiff  should  fendantis^n^ 

lot  ddiver  particulars  in  writing  containing  Us'  objections  to  the  title.  ^^-^  hed  ^  ^  ^^^^' 

ticulars  of  the 


Jsnis  shewed  cause,  and  objected  that  the  application  was  too  late.    The  ?f  J?!!^"*-^? 

^  J  ^t^^  the  title  anamg 

Kaon  was  commenced  on  the  1st  December,  1837.  On  the  6th  February,  from  matteitof 
1S38,  a  dedaration  was  delivered,  to  which  the  defendant  had  pleaded,  and  those  which  ara 
tte  present  rule  was  moved  for  on  the  20th  April.  mauext  of  law. 

i.  V.  Biehards,  eontrd, — ^An  abstract  of  title  has  been  delivered  by  the 
tendant,  and  all  objections  to  it  removed. 

Paru,  B.— On  the  authority  of  Squire  v.  Todd  (a)  and  Calleti  v.  Thomjh- 
toi  (6),  the  defendant  should  be  furnished  with  the  particulars  asked  for ; 
ind  the  plaintiff  must  state  all  his  objections  to  the  title,  arising  from  matters 
of  &cty  bat  not  those  which  are  matters  of  law. 

Rule  absolute. 

(a)  1  Camp.  293.  {bj  3  B.  &  P.  246. 
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Exeheqver, 


Child  t;.  Marsh. 


An  application 
to  set  aaide  the 
•arrietof  a 
wiittofsum- 
noM  (&•  irre- 
ffularitT  must 
oe  maae  withia 
the  time  limit- 
ed for  appeaiw 
ance. 


J^  ^'  WA  TSON  had  obtained  a  rule  nin  for  setting  aside  the  service 
of  a  writ  of  summons  for  irregularity.  The  objection  was,  that  the 
writ  stated  the  defendant's  residence  to  be  in  the  county  of  Worcester, 
whereas  it  was  si^nred  within  the  city  of  Worceiter,  in  which  he  actually 
resided. 

Buit  shewed  cause,  and  objected  that  the  application  was  too  late.  The 
writ  was  served  on  the  21st  April,  on  the  28th  an  appearance  was  entered 
for  the  defendant,  and  on  the  30th  the  present  rule  was  obtained.  He  cited 
Tyler  V.  Green  (a)  and  Edwards  v.  CoUine  (b), 

W.  H,  Watson  contended  that,  as  the  Statute  required  a  correct  state- 
ment of  the  defendant's  residence,  the  writ  was  not  merely  irregular,  but  a 
nullity. 

Parkb,  B.^Oii  the  anthority  of  those  cases,  we  think  the  application  too 
late. 


(a)  3  Dow.  P.  C.  439. 


(b)  5  Dow.  P.  C.  22a 


Tretpass  for 
breaking  and 
enterinff  the 
plaintiff*! 
dwelling-bouse 
and  distraining 
his  goods. 
Plea :— as  to 
the  breaking 
and  entering, 
leare  and 
licence ;  ss  to 
the  residue, 
not  Kpilty. 
Verdict  tor  the 
plaintiff,  dam- 
ages 6d.—J5«U, 
that  the  Judge 
miffht  certify 
under  the 
43  Elii.  c.  6. 


Mills  v.  Stevens. 

^T^RESPASS  for  breaking  and  entering  the  plaintiff's  dwelling-house  and 
distraining  his  goods.  The  defendant  pleaded,  as  to  the  breaking  and 
entering,  leave  and  licence ;  and  as  to  the  residue,  not  guilty.  The  plaintijf 
obtained  a  verdict  with  sixpence  damages ;  and  the  learned  judge  certified  to 
deprive  him  of  costs,  under  the  43  Eliz,  c.  6. 

< 
Butt  moved  for  a  rule  imMi  fiir  the  Master  to  fax  the  plaintiff  his  full  costs, 
notwithstanding  the  judge*s  certificate.  The  plaintiff,  on  these  issues,  would 
be  entitled  to  full  costs  under  the  22  &  23  Car.  2,  c.  9,  s.  136,  without  a 
certificate  ;  Pumell  v.  Young  (a).  The  Master  acted  on  the  authority  o( 
Smith  V.  Edwards  (6),  that  on  such  a  record  as  the  present,  the  case  being 
taken  out  of  the  statute  of  Charles,  falls  within  that  of  Elizabeth.  The 
question  is,  whether  this  does  not  appear  on  the  face  of  the  declaration  to  be, 
action  for  title  or  interest  in  land ;  it  is  brought  for  disturbing  the  plaintiff's 
possession  of  his  land. 

Parke,  B. — It  was  decided  in  Wright  v.  Piggen  (c),  and  Pumell  v.  Youngg 
that  the  record  must  be  looked  to  in  order  to  determine  whether  the  case  be 


(a)  Ante^  p.  22. 

{b)  3  M.  &  W.  291 ;  4Dow.  P.  C.  621. 


(c)  2Y.  &J.544. 
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statute.     Here  neither  of  the  issues  necessarily  raises  any  ques-      ^jf^gju^. 
J.    It  is  true  that  the  defendant  might  have  done  so  under  the 
guilty,  but  it  appears  that  he  did  not,  and  therefore  the  judge  had 

certify. 

Rule  refused. 


Dendy  V.  Powell. 

)r  money  paid»  &c.     Plea:  that  the  plaintiff  befiMPe,  and  at  the  Apleaofset- 
of  the  commencement  of  the  suit,  was  indebted  to  the  defendant  in  ?.  beVor^iiJd** 
m  of  money,  to  wit,  &c.,  which  said  sums  of  money  so  due  and  »t  the  time  of 
1  the  plaintiff  to  the  defendant  exceeded  the  supposed  debt  above  menrof  th*e°*^ 
and  all  damages  sustained  by  the  plaintiff  by  reason  of  the  deten-  *^!**".»"  ^^® 
»f,  and  out  of  which  said  sums  of  money  so  due  and  owing  to  the  indebted  to  the 
he,  the  defendant,  is  ready  and  willing,  and  hereby  oflers  to  set  off  omU?^  to  M, 
to  the  plaintiff  the  full  amount  of  the  said  debt  and  damages,   "*  and  tHiiu  in- 
to the  form  of  the  statute,  &c.  HeU,  i>ad  on 
demurrer,  assigning  for  cause  that  it  is  not  sufficient  to  state  that  special  de- 
i  of  the  commencement  of  the  suit  the  plamtin  was  mdebtea  to  the 
but  that  the  plea  should  have  averred  that  the  plaintiff  etiO  %$  in- 


km,  in  support  of  the  demurreri  was  stopped  by  the  Coiut. 

,  in  support  of  the  plea. — The  plea  sufficiently  shews  that  the 
I  the  defendant  seeks  to  set  off,  is  a  still  existing  debt — [Alder' 
suppose  the  plaintiff  paid  the  claim  after  he  commenced  his  action, 
;  plea.] — Pleas  in  general  refer  to  the  commencement  of  the  suit, 
ig  which  has  taken  place  since  can  be  noticed,  Le  Bret  v.  Papil' 
In  Evans  v.  Proeeer  (6)  it  was  held,  that  a  plea  of  set-off,  shew* 
laintiff  to  be  indebted  to  the  defendant  at  the  time  of  the  plea 
ras  bad.  If  the  words  "  still  is''  had  been  inserted  in  the  plea,  no 
i  have  been  taken  upon  them.  The  pkia  ttvers,  that  at  the  time  of 
encement  of  the  action  the  plaintiff  was 'indebted  to  the  defendant 
a  sum. — [Aldereon,  B. — The  defendants  claim  may  have  ceased  to 
e  the  action  was  brought]. — ^If  so,  that  might  have  been  specially 
lekson  V.  Goddard  (c). 

BI.NOBR,  C.  B. — We  are  all  of  opinion  that  the  plea  is  bad.  It  is 
ill  pleas  refer  to  the  commencement  of  the  action;  and  that  is  so; 
the  defendant  offers  to  set  off  his  cross  demand,  the  plaintiff  cannot 
that  be  intends  to  do  so.  But  as  soon  as  he  has  pleaded,  then  that 
the  commencement  of  the  action. 

;  B. — The  rule  is  "  verba  fortiue  accipiantur  contrd  proferentem,^ 

:itf,502.  (c)  IG.  &M.  46. 

*.R.I86. 
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Exehaqner,      The  defendant  does  not  plead  that  the  debt  is  still  existing;  therefor 

Dbnot        cannot  presume  that  it  is  so,  but  have  a  right  to  infer  that  it  has 

^    v*  satisfied. 

Powell. 

Alderson  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  plaini 


into. 


Webb  v.  Fairmansr. 

The  time  of  HPHIS  was  an  action  for  goods  sold  and  delivered.    At  the  trial  I 

credit  giren  Gumei/,  B.,  it  appeared  that  the  goods  were  sold  to  the  defenda 

cantilecoD-  the  5th  October,   to  be  paid  for  in  two  months.      On  the  5  th  Deee 

re«koned*ex-  ^^®  present  action  was  commenced.    A  verdict  having  been  found  fo 

clusively  of  the   plaintiff^ 
day  on  which 
the  contract 

f^^  entered  /J.  f^.  Richards  obtained  a  rule  to  set  it  aside,  on  the  ground  that  the  i 

had  been  commenced  before  the  credit  had  expired. 

Piaii  and  Mansel  shewed  cause. — It  is  submitted  that  the  day  a 
must  be  taken  as  (me  of  the  days,  and  as  payment  might  be  insisted  up 
the  first  moment  of  the  5th  December,  the  cause  of  action  was  complc 
that  day.  The  rule  is,  that  if  the  computation  is  to  be  made  from  a  pai 
lar  day,  that  day  is  to  be  excluded,  but  if  from  a  particular  fact,  the  d: 
which  the  fact  occurred  is  included.  In  ClaytotCe  case  (a)  a  lease  for 
years  from  henceforth  (that  is  from  the  delivery)  was  held  to  mean  i 
sively  of  the  day  on  which  the  delivery  was  made.  So  in  The  King  v.  A 
ley  (^),  the  question  was  as  to  the  liability  of  the  sheriff  to  return  i 
afler  the  expiration  of  his  office,  and  it  was  held  that  the  day  on  whit 
left  oflSce  was  to  be  reckoned  as  part  of  the  six  months  within  which  hi 
liable  to  make  the  return.  Under  the  21  Jac.  1,  c.  19,  s.  2,  which  € 
that  a  trader  lying  in  prison  two  months  after  an  arrest  for  debt  sb 
adjudged  a  bankrupt,  it  has  been  held  that  the  day  of  arrest  is  to  \ 
eluded,  Glaeexngion  v.  Rawline  (c).  So  where  the  law  requires  a  mc 
notice  of  an  action  to  be  given,  the  month  begins  with  and  includes  th 
on  which  the  notice  was  served.  Castle  v.  Burditt  {d).  In  Clarke  v.  DatA 
a  distress  was  made  on  the  6th  June,  and  the  action  was  not  commenced 
the  6th  December,  and  it  was  doubted  whether  it  was  brought  with! 
calendar  months  after  the  act  committed,  as  required  by  the  8th  sccti 
of  24  Geo,  2,  c.  44. — [^Parke,  B. — S«ppose  goods  were  sold  on  the  5t 
one  day's  credit,  could  you  sue  upon  the  6th.]'If  a  man  were  sentenc 
imprisonment  for  one  day  he  could  not  be  detained  there  for  any  px>rtj 
the  day  following. — [Alderson,  B. — There,  in  favour  of  liberty,  the  fn 
of  a  day  is  included,  but  as  the  law  will  not  in  general  notice  the  fractio: 

(fl)  5Rep.  1.  (rf)  3T.  R.623. 

(6)  2  Doug.  AfO.  (e)  4  Moore,  465. 

(c)  3  East,  407. 
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hj,  the  credit  must  be  given  either  for  more  or  less  than  a  day,  and  surely 
dtt  construction  should  be  most  strict  against  the  party  who  is  to  give  cre- 
dit]—[i?o^i!aiul,  B. — In  the  case  of  a  bill  of  exchange,  payable  at  sight,  you 
M  three  days  of  grace,  and  cannot  sue  until  the  day  next  following.] — No 
rale  can  be  drawn  frcm  the  case  of  negotiable  instruments,  as  they  are 
goremed  by  the  custom  of  merchants. 


YVbbb 
Fairmaneiu 


Jt  r.  Richard* f  canird. — It  is  singular  that  no  case  is  to  be  found  respecting 

tfie  computation  of  time  in  mercantile  contracts,  except  on  bills  of  exchange 

tsd  promissory  notes.     So  far  as  that  analogy  goes  it  is  in  fikvour  of  defend- 

ait    All  the  earlier  cases  are  collected  and  commented  upon  in  Lester  v. 

Qarkmd  (/* )>  but  it  is  difficult  to  deduce  any  correct  rule  from  them.    Some 

tf  the  later  cases  are  directly  at  variance  with  those  quoted  on  the  other  side. 

I^ns  in  The  King  v.  the  Jueticee  of  CumberUmd  (g),  it  was  held  that  the 

UGm.  2,  c.  18,  s.  5,  requiring  six  days'  notice  to  a  magistrate  of  an  intention 

Id  apply  for  tLceriiarari,  was  not  complied  with  by  a  notice  given  on  the  20th 

to  apply  on  the  S^th  of  the  same  month.     So  in  Pellew  v.  The  Lihabitante  of 

WtsMford  (h),  it  was  decided  that  the  two  days  allowed  by  the  9  Geo.  ],c.  22, 

b  giving  notice  of  an  oflence  against  it,  are  exclusive  of  the  day  on  which 

tile  oflence  itself  was  committed.    Hardy  v.  Ryle  (»)  is  at  direct  variance  with 

Oarhe  v.  Daoey.    In  fVatson  v.  Pears  (k)  a  patent,  dated   1 0th  May,  con- 

tmnti  a  proviso  that  a  specification  should  be  enrolled  within  one  calendar 

MDAth  next  and  imm^iately  afler  the  date  thereof     The  specification  was 

(troOed  on  the  1 0th  of  Jt^ne  following,  and  it  was  held  that  the  month  did 

lot  begin  to  run  until  the  day  after  the  date  of  the  patent. 

Pakkb,  B. — ^I  think  the  rule  should  be  absolute  for  a  new  trial.    As  to  whe* 

&er  1  hinar  or  a  calendar  month  was  intended,  that  question  is  not  now  open, 

■Mett  the  trial  both  parties  argued  the  case  upon  the  ground  that  the  credit 

wpTHi  for  two  calendar  months.     Then,  assuming  that  to  be  so,  lam  of 

0pim  that  the  action  is  prematurely  brought.     Whatever  doubt  may  have 

hdbn  existed,  the  case  of  Lester  y, Garland  seems  to  have  settled  the  principle, 

nmely,  that  the  day  on  which  the  contract  was  entered  into  ought  to  be  ex- 

cbded.      In  that  case  a  very  elaborate  judgment  was  delivered  by  Sir  W. 

Grant,  and  an  extremely  sound  rule  laid  down, 'nor  are  we  compelled  to 

break  in  upon  that  rule  in  attempting  to  reconcile  many  of  the  older  cases. 

T%e  King  v.  Adderley  appears  to  have  been  decided  upon  the  ground 

ikit  the  statute  ought  be  construed  in  favour  of  the  sheriff;  and  Clarke  v. 

t^Key  was  decided  on  the  supposed  authority  of  the  former  case,  without 

idverting  to  the  fact  that  it  was  determined  in  favour  of  a  public  officer,  and 

not  on  any  broad  and  general  principle.     Then,  in  Glassington  v.  Rawline, 

the  bankrupt  undoubtedly  lay  in  prison  for  the  fraction  of  a  day,  and  it 

waM  be  difficult  that  a  dififerent  construction  is  to  be  put  upon  an  imprison- 

nent  which  becomes  an  act  of  bankruptcy  and  an  imprisonment  under  a 

Motenoe.     If  we  look  at  the  cases  since  Lester  v.  Garland  we  shall  find 

they  are  ail  authorities  for  excluding  the  first  day.     In  Pellew  v.  The  Inhabit" 


(f)  15  Veir.  248. 
fe)  4  N.  &.  M.  378. 
(A}9E&CL134. 


(i )  9  B.  &.  C.  603. 
(k)  2  Camp.  294. 


no 
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Webb 

r. 

Faiemaner. 


ontM  of  Wonford,  Lord  Tenterden  laid  down  a  very  reasonable  mode  of  detep- 
mining  the  computation,  that  is,  to  reduce  the  whole  period  to  one  day.  If 
that  be  done  in  the  present  case,  it  would  be  impos^ble  to  maintain  that  the 
other  party  had  not  the  whole  of  the  following  day  to  pay  the  stipulated 
amount ;  and  if  this  be  true  of  one  day,  it  is  eqtially  true  of  any  number  of 
days.  Then,  if  the  credit  were  given  for  two  calendar  months,  the  defendant 
had  the  whole  of  the  5th  December  to  pay  the  money.  Though  1  admit 
that  the  rule  on  biils  of  exchange  is  not  conclusive,  because  they  are  regn- 
lated  by  the  law  of  merchants,  yet  the  analogy,  as  fiur  as  it  goes,  ia  in  favon^ 
of  that  conatnielioii^ 


Boll  AND,  B. — ^The  most  convenient  rule  is  to  exclude  the  day  of  sale 
The  seller,  generally  speaking,  has  the  whole  of  that  day  to  deliver  the  goodly 
and  as  they  are,  during  that  period,  useless  to  the  purchaser,  it  is  but  fair  to 
throw  that  day  out  of  the  calculation  of  his  time  of  credit.  If  a  party  pl]^ 
chases  goods  on  the  1st  of  January^  to  be  paid  for  by  a  bill  at  one  month's 
date,  the  bill  would  not  be  due  until  the  4th  of  February,  consequently,  m 
every  case  in  which  the  payment  is  by  a  bill,  the  purchaser  has  the  benefit  of 
the  day  on  which  the  contract  was  made. 

Alderson,  B. — ^I  think  the  rule  laid  down  by  Lord  ThUerden  aflbrds  a 
very  excellent  criterion,  that  is,  to  reduce  the  time  in  question  to  one  day,  and 
see  if  an  absurdity  follows  unless  that  day  be  excluded.  It  will  then  appear 
that  the  day  of  credit  is  to  be  excluded  in  all  cases. 

Rule  absolute. 

Reecb  V.  Walters. 


In  trespass, 
where  the 
question  is  as 
to  the  right  to 
the  possession 
of  a  certain 
close,  the  party 
who  demised 
it  to  the  de- 
fendant is  a  ^ 
competent  wit- 
ness for  him. 
T.  W.  held  cer- 
tain land,  un- 
der a  lease  for 
lives,  granted 
by  W,    At  the 
expiration  of 
the  term  T.  W. 
obtained  the 
lease  from  /., 
a  stranger,  and 
delivered  it  to 
W.f  from  whose 
custody  it  was 
produced  at  the 
trial :— fbU, 
sufficient. 


npHIS  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
close.  At  the  trial,  before  Coltman,  J.,  at  the  last  Assizes  for  Carmaf* 
then,  the  question  raised  by  the  issue  was,  whether  the  plaintiff,  or  one 
T.  Walker,  was  entitled  to  the  close.  In  answer  to  the  plaintiff's  evidence 
of  possession,  the  defence  set  up  was,  that  the  close  was  part  of  a  farm,  which 
in  the  year  1776  had  been  leased  by  one  Williams,  for  three  lives,  to  Walker, 
who  had  occupied  it  and  paid  the  rent  reserved  for  some  years  prior  to  1836, 
when  the  lease  expired.  At  that  time  the  farm  was  re-let  by  Williams  to 
Walker,  the  plaintiff  then  being  in  possession  of  the  locus  in  quo ;  and 
Walker  under-let  that  portion  to  the  defendant.  The  lease  of  1 744  was  pro- 
duced, and  it  was  stated  that  Walker  had  obtained  it,  on  the  day  ader  the  last 
life  dropped,  from  two  persons  of  the  names  of  Williams  and  Jones.  He 
afterwards  took  it  to  Williams,  the  lessor,  and  led  it  in  his  hands,  receiving 
from  him  a  fresh  lease.  It  was  objected ;  First,  that  Walker  was  not  a  com- 
petent witness  to  prove  the  defendant's  right  to  the  close  ;  and.  Secondly 
that  the  lease  of  1774  was  not  shewn  to  have  come  from  the  proper  custody. 
Both  objections  were  overruled,  and  a  verdict  was  found  for  the  defendant. 

Evans  moved  to  set  aside  the  verdict,  and  for  a  new  trial. — First,  the  evi- 
dence of  Walker  was  inadmissible.  He  was  clearly  interested  in  the  event  of 
the  suit,  since,  if  the  defendant  succeeded,  he  would  be  entitled  to  the  rent. 
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has  been  held,  that  a  landlord  may  give  evidence  in  an  action  between  A.       EsAetjiuer. 

d  B.^  when  both  are  his  tenants ;  but  if  they  are  to  pay  in  different  rights,         Rbbcb 

I  eridence  is  inadmissible,  Fox  v.  Swan  (a),  Bell  v.  Harwood  (6).—  *• 

Wi^^y  B.— Without  you  can  shew  that  the  verdict  in  this  action  would  be 

idenoe  for  or  against  the  witness,  he  is  competent.] — In  Doe,  d.  Lord 

'•fduxm  T.  Tyler  (e),  it  was  held,  that  a  remainder-man,  aller  a  tenant  in 

B,  is  not  a  competent  witness  for  the  tenant  in  tail  in  ejectment  for  the  en- 

iled  property. — [Parke,  B. — There  the  effect  of  the  evidence  would  be  to 

at  the  tenant  in  tail  in  possession,  and  his  seisin  is  the  seisin  of  the  remain- 

er-man.] — A  landlord,  in  ejectment,  is  not  a  competent  witness  to  support 

ic  right  of  his  tenant. — [Lord  Abinger. — The  reason  is,  because  there  the 

nestion  is  one  of  possession,  and  as  the  possession  of  the  tenant  is  that  of 

be  landlord,  he  himself  would  be  dispossessed  if  the  verdict  went  against  the 

entot. — [Parke,  B. — The  short  answer  to  the  objection  on  this  ground  is, 

hkX  the  result  of  this  action  can  in  no  way  affect  the  landlord.] 

Secondly f  the  lease  was  not  produced  from  the  proper  custody.  The  wit- 
ness did  not  obtain  possession  of  it  until  after  his  term  had  expired,  and  the 
penons  from  whom  he  received  it  were  strangers  to  all  parties. — [Parke,  B. 
--Suppose  the  tenant  had  obtained  the  lease  during  his  tenancy,  and  pro- 
duced it  on  the  trial,  would  not  that  have  been  enough  ?] — It  is  conceded  it 
■igbt :  but  here  the  custody  to  which  it  is  traced  is  insufficient  in  respect  both 
tf  the  persons  and  the  time  when  they  held  it.  In  order  to  prevent  forgery, 
it  b  most  important  that  a  strict  rule  should  be  adhered  to. 

Lord  Abinger,  C.  B. — The  witness  stated  that  he  had  been  in  possession 
of  the  farm  for  many  years,  and  had  during  that  time  paid  the  precise  rent 
Rsenred  by  the  indenture.  After  the  lease  expired,  he  got  the  instrument 
Itttlf  from  Williame  and  Jonee,  and  took  it  to  the  landlord,  who  thereupx>n 
gnnted  a  new  lease.  It  is  admitted,  that  if  the  lease  had  been  in  theposses- 
M  of  the  witness  during  the  tenancy,  that  would  have  been  enough,  and  it 
ifipein  to  me,  that  the  persons  from  whom  he  obtained  it  recognized  his  right 
to  (k  possession  of  it,  and  by  inference  acknowledged  that  they  held  it  on 
liis  account  ^^ 

Parks,  B. — I  think  there  was  evidence  that  this  lease  was  produced  from 
tk  proper  custody.  The  instrument  was  obtained  from  Williame  and  Jonee, 
vho,  by  the  act  of  giving  it  up  to  him,  must  be  presumed  to  have  held  it  on 
kis  account.  Then  the  circumstance  of  the  rent  paid  by  Walker  being  the 
ttme  as  that  reserved  by  the  lease,  is  a  strong  fact  to  connect  him  with  the 
Iwe.  From  him  it  passed  to  the  landlord,  and  the  lawful  possession  of  the 
indniment  was  in  this  way  continued.  I  think  that  this  is  a  question  to  be 
decided  by  the  judge,  and  not  the  jury,  and  I  see  no  reason  to  differ  from 

Alobrsou,  B. — ^There  should  be  satisfactory  evidence  of  the  instniment 
licing  produced  from  the  proper  custody,  which  I  think  there  was  in  this 


Rule  refusea. 


(«>  StTlet.  482  (c)  6  Bing.  dDO 

(0  3  T.  R.  308. 
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^SxAeqwr.  BaLL   V.    BlACKWOOK.  ' 

In  proceedings     \  N  order  had  been  made  by  Gumey,  B.,  for  a  stay  of  proceedin; 
»f  er?ff  arising  *h«  sheriflT,  on  payment  by  him  of  the  debt  and  costs  in  an  act 

out  of  an  action  indorsee  against  the  acceptor  of  a  bill  of  exchaliee.     An  action  had 

by  indorsee  . 

against  ac-         commenced  against  the  drawer  of  the  same  bill. 

ceptor  of  a  bill 
of  exchange, 

where  there  Richards  now  moved  to  rescind  the  order,  and  for  the  Master 

action  against  plaintiff's  cosis  in  the  action  against  the  draweri  as  well  as  in  i 

th*  ^iT^ff*   '11  ^^^^''^^^  '^  acceptor. — The  sheriff  had  been  guilty  of  negligence  in  i 

be  entitled  to  ing  the  defendant,  and  therefore  ought  not  to  be  in  a  better  situatic 

ceedinffs  opon  acceptor  of  the  bill,  who  could  only  obtain  a  stay  of  proceedings 

payment  of  tbe  ment  of  the  debt  and  costs  in  the  actions  against  the  other  parties  {c 

in  the  wjtion  ^^®  ^8®  ^^  ^*  King  V.  The  Sheriffs  of  London  (Jb),  the  sheriff  ' 

against  the  ac-  dered  liable  to  pay  the  costs  of  the  other  parties ;  that  case,  howe\ 

ceptoroniy.         ,.  ,     i    ,  , 

lished  the  contrary  practice. 

Fuller  V.  Preet  (c)  and  TTie  King  v.  The  Sheriff's  of  London 
also  referred  to. 

Parke,  B. — It  is  difficult  to  see  upon  what  principle  the  sheriff 
made  to  pay  the  costs  of  the  other  parties ;  if  he  pays  the  amount  < 
and  the  costs  in  the  action  against  himself,  the  plaintiff  cannot  be  i 
situation  than  if  he  received  the  amount  of  the  debt  and  costs  frc 
ceptor.  The  case  in  2  Bing.  is  an  authority  that  all  the  sherif] 
to  pay,  is  the  amount  which  the  acceptor  would  be  bound  to  pay  in 
against  him,  and  not  that  which  he  might  be  called  upon  to  pay  if 
to  tlie  Court  for  indulgence. 

Rulei 

(a)  See  the  Rule  of  T.  T.  1  Vic,  by  (b)  5  B.  &  A.  192. 

which  the  acceptor  of  a  bill  or  maker  of  (c)  7  T.  R.  109. 

a  note  is  fJP  at  liberty  to  stay  proceed-  (d)  2  Bing.  227. 

ings  on  payment  of  the  debt  and  costs 
iiA  that  action  only. 


PuQH  V.  Roberts. 

Trespass  for  HPRESPASS  for  breaking  and  entering  the  plaintiff's  dwelling-l 
enterinif  the  Stable,  and  assaulting  the  plaintiff.   Pleas : — Firsty  not  guilty ; 

plaintifiTs  as  to  breaking  and  entering  the  dwelling-house  and  stable,  that  they 

and  stable,  and  ^^^  ^'^s  either  of  them,  at  the  said  time  when,  &c.,  the  dwelling-} 

*Uintiff"^'^*  stable  of  the  plaintiff.      The  plaintiff  obtained  a  verdict  on  both  ij 

Pleas:  First,  mages.  One  farthing.     The  Master,  on  taxation,  having  allowed  the  p 

S!o?d/lJfihat  ^^^  <»sts  than  damages, 

the  dwelling- 
house  was  not         Jervis  obtained  a  rule  nisi  for  the  Master  to  tax  the  plaint ifl' in  i 

the  nlaintitr's.  ^ 

Veraict  for  the 

pUtntiff,  damages  one  farthing :— HeJU,  that  the  plaintiff  was  entitled  to  full  costs. 


't 


BAi^TER  TERM,  1838.  113 

A!  Clarke  shewed  cause. — The  plaintifi*  is  entitled  to  no  more  costs  than  Exd^eqiter. 
damages.  Before  the  new  rules,  if  Not  Guilty  had  been  pleaded  alone,  the 
pkiDtifl*  must  have  had  a  certificate  under  the  22  &  23  Car,  2,  c,  9,  s.  136, 
or  order  to  obtain  full  costs.  The  two  pleas  on  the  record  amount  to  the 
oU  plea  of  the  general  issue.  The  ''  freehold  or  title"  is  not  in  issue  upon 
tbese  pleadings. 

Parke,  B. — The  question  is,  whether  the  plea  denying  the  house  and 
liable  to  be  the  plaintiff  ^s,  does  not  necessarily  put  the  title  in  issue.  We 
.kre  so  decided  in  Pumell  t.  Young.  Must  it  not  then  bring  the  title  in 
faestion  so  as  to  pre  rent  the  operation  d*  the  statute  of  Charles  ?  It  only 
fhews  the  follj  of  putting  such  a  plea  upon  the  record  in  such  cases. 

Rule  absolute. 


Jones  v.  Shiel. 

'DAYLE Y  mored  for  a  rule  to  compute  principal  and  interest  on  a  pro-  in  an  action 

missory  note.     The  action  was  brought  to  recover  216/.  14*. ;  and  the  ^^^§^^\ 

declaration  contained  counts  for  goods  sold  and  delivered,  and  on  the  note,  promissory 

Tfafe  defendant,  ader  declaration,  paid  150/.  on  account  of  the  action,  leaving  fe"ndant,^a(Ur 

a  balance  due,  which  was  less  than  the  amount  of  the  note,  and  interlocutory  «loclaration, 

jodgment  was  signed  for  the  residue.     The  plaintiff  had  obtained  a  rule  to  sum  on  account 

con[Nite,  but  the  Master  had  refused,  on  the  ground  that  under  the  circum-  feaWnc^a  ba- 

ttiDces  there  must  be  a  writ  of  enquiry.     It  was  submitted,  that  at  all  events  lance  due  leaa 

tiie  plaintiff  had  a  right  to  apply  the  150/.  to  the  count  for  goods  sold. —  amount^of  the 

[hrht  B. — Assuming  that  you  are  right,  there  must  at  least  be  nominal  note -.--Held, 

\  ,,  .  1.  1         11  T      »w  .  that  the  plam- 

an^  upon  the  count  for  goods  sold.] — He  may  enter  a  remittitur  as  to  the  tiff  could  not 

Plages  on  that  count. — [Parke,  B. — No,  he  cannot,  because  he  has  received  computeTui^ 

llieo.    If  the  other  side  agree  that  you  shall  enter  a  nolle  prosequi  on  the  loss  the  de-' 

wont  for  goods  sold,  you  may  then  execute  your  rule  to  compute ;  but,  gented  to  his 

« the  case  now  stands,  there  must  be  a  writ  of  enquiry.]  enterin|r  a  noUe 

^  „    ,        i.        1  protequi  as  to 

Rule  refused.  the  count  for 

goods  sold. 


re- 


LUMLEY   V.    HeMPSON. 


pLATT  had  obtained  a  rule  calling  on  the  plaintiff's  attorney  to  shew  The  rule  i 
cause  why  all  proceedings  in  this  case  should  not  be  set  aside.    Nothing  ?"'^.°^  *j- 
^  been  done  in  the  cause  since  Easier  Term,  1836.  where  no  step 

has  bcon  taken 
for  four  torms, 

Chibm  shewed  cause,  and  objected  that  as  more  than  four  Terms  had  in-  ^  '*"'  not  apply 
Imened,  no  other  step  could  now  be  taken  without  a  Term's  notice. —  set'aside'pro- 
IftirAe,  B. — ^Will  that  rule  apply  to  an  application  to  set  aside  proceedings  ?  ceedmgs. 
This  is  not  a  step  in  the  progress  of  the  cause,  but  an  application  to  stop  it.J 
^Tbe  rule  of  the  Common  Pleas   E.  7!|  13   Geo.  2,  cited  in  May  y. 
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Exehequrr, 

LUMLEY 

r. 
Kempson. 


Wooding  (a),  orders,  **  that  in  all  cases  in  which  there  have  been  no  proceed- 
ings for  four  Terms,  &c.,  the  party  who  desires  to  proceed  again  shall  give  h 
Term's  notice  to  the  other  of  such  proceedings.  In  Tipton  t.  Meek  (b\ 
where  the  plaintiff  obtained  a  rule  for  a  new  trial,  but  neglected  to  carry 
down  the  cause  for  more  than  four  Terms,  the  Court  would  not  discharge 
the  rule  on  motion,  a  Term's  notice  of  such  motion  not  having  been  previously 
given. 

Parke,  B. — The  rule  requiring  a  Term's  notice,  where  no  step  has  been 
taken  for  more  than  four  Terms,  does  not  apply  here.  The  plaintiff  does  not 
seek  to  take  a  proceeding  to  judgment,  but  says  the  past  proceedings  are 
entirely  wrong,  and  applies  to  the  equitable  jurisdiction  of  the  Court  to  set 
them  aside.  The  object  of  the  rule  requiring  a  Term's  notice  is,  that  one 
party  may  be  forewarned  of  an  intention  which  the  other  may  entertain  to 
take  a  step  in  some  proceedings  to  judgment,  which  have  been  suspended  for 
four  Terms. 

The  rule  was  subsequently  discharged  upon  another  ground,  . 


(a)  3M.  &S.500. 


(6)  8  Moore,  579. 


PiNNOCK  and  Another,  Assignees  of  Bean,  a  Bankrupt,  v. 

Harrison. 


A  set-off  ii  no 
answer  to  a  lien, 
unless  there  be 
a  specific 
agreement  be- 
tween the 
parties  that  the 
one  debt  shall 
be  set  off 
against  the 
other. 


'TROVER  for  iron  work,  and  conversion  before  the  bankruptcy.  PUai: 
First,  not  guilty  ;  Secondly,  that  before  and  at  the  said  time  when,  &&, 
the  defendant  was  a  coach-body  maker,  and  the  trade  and  business  of  a  coadi 
body  maker  used,  exercised,  and  carried  on,  and  that  before  the  said  Bern 
became  bankrupt,  to  wit,  on,  &c.,  the  said  goods  and  chattels  were  delivered 
by  Bean  to  the  defendant,  for  the  purpose  of  being  wrought  and  repaired  by 
the  defendant  in  the  way  of  his  said  trade,  for  the  said  Bean,  and  at  his  re- 
quest for  reasonable  reward  :  that  he,  the  defendant,  received  the  said  goods 
and  chattels  under  and  by  virtue  of  the  said  delivery,  and  for  the  purpose 
aforesaid,  and  on  the  terms  aforesaid,  and  did  bestow  his  work  and  labour 
upon  and  did  work  and  repair  the  said  goods  in  pursuance  of  the  purpose  of 
the  said  delivery,  and  that  he  reasonably  deserved  to  have  in  respect  of  such 
work  and  labour  the  sum  of  8/.,  of  which  Bean  had  notice,  and  then  became 
indebted  to  him  in  the  said  sum  of  money :  wherefore  and  because  the  said 
sum  of  8/.  was  and  continued  to  be  wholly  unpaid  and  unsatisfied,  and  was 
not  at  any  time  tendered  to  the  defendant,  he,  the  defendant,  did  detain  and 
still  detains  the  said  goods  as  a  security  and  lien  for  the  said  sum  of  SI.,  wfaidi 
was  the  alleged  conversion  in  the  declaration  mentioned. 

Replication  to  the  second  plea,  de  injuria. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middleiew  Sittings  aftei 
Hilary  Term,  it  appeared  that  the  iron-work  for  which  th#»  action  was  brought, 
was  sent  by  Bean  to  the  defendant  to  have  wood  work  affixed  to  it  as  part  ol 
u  carriage,  and  before  it  was  finished  the  defendant  bought  of  Bean  a  tilburjf 
for  18/.  18«.,  paying  7/.  on  account,  which,  together  with  a  balance  of  2/.  Hi. 
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8^  in  his  favour  upon  former  dealings,  reduced  the  price  to  9/.  6#.  6d,      Exfheqmer. 

Repeated  applications  had  been  made  for  the  iron  work,  and  the  defendant       ^^^^^ 

htd  promised  to  send  it  home  on  a  certain  day,  whether  finished  or  unfmished,     ,^  ^• 

ind  to  settle  the  account  at  that  time.     This,  however,  he  failed  to  do.     The 

work  done  by  him  was  proved  to  be  of  the  value  of  8/.  only.     On  the  part  of 

the  plaintiiT  it  was  contended,  first,  that  under  these  circumstances  no  lien 

could  arise ;  and  secondly,  that  if  it  did  it  was  waived  by  the  defendant's 

promise  to  return  the  goods.     The  learned  judge  overruled  both  objections, 

and  a  verdict  was  found  for  the  defendant,  leave  having  been  reserved  to 

Dove  to  enter  a  verdict  for  the  plaintiffs. 

Crowder  now  moved  accordingly. — No  doubt  a  tradesman  who  does  work 
upon  certain  goods,  has  a  right  to  the  security  of  those  goods ;  but  the  case  is 
diflerent  where  a  contract  takes  place,  which  shews  that  it  was  the  intention 
of  the  parties  that  there  should  be  no  lien.  For  instance,  where  the  usage  of 
tnde  is  fifteen  months  credit,  there  no  lien  arises.  So  here,  the  agreement  to 
lend  home  the  goods  on  a  certain  day,  and  to  settle  accounts,  was,  in  fact,  a 
ipecial  contract  between  the  parties  inconsistent  with  a  lien,  Chace  v.  West' 
more  (a).  In  this  case  there  was  no  occasion  for  a  lien,  as  the  defendant  had 
been  overpaid  for  his  work. — [Parke,  B. — The  mere  right  of  set-off  is  not 
fDoiigh  to  dispense  with  the  lien.] — There  is  a  distinct  agreement  that  the 
accounts  should  be  settled,  and  there  is  a  balance  due  to  Bean,  which  is  suflli* 
cicnt  to  destroy  the  right  of  lien.  It  would  be  so  in  the  case  of  a  general  lien, 
and  if  not  so  here,  a  general  lien  would  not  be  so  advantageous  as  a  special 
lieo. 

Lord  Abikger,  C.  B. — I  do  not  think  there  is  any  legal  answer  to  the  de« 
fcoce^  either  on  the  ground  of  a  counter  claim  to  a  larger  amount,  or  on  that 
rf  1  waiver  of  the  lien.  A  set-off  cannot  be  considered  as  destroying  a  lien, 
1^08  it  be  so  agreed  upon  between  the  parties.  As  to  the  other  point,  I 
tkik  there  was  no  binding  agreement  to  settle  the  account. 

Parks,  B. — ^I  also  think  no  rule  ou^ht  to  be  granted.  With  respect  to 
tbe  plea  of  lien,  although  it  is  an  essential  part  of  it  that  the  debt  upx>n  which 
ilii  claimed  was  due  and  unsatisfied,  yet  the  plaintiffs  might  have  shewn  under 
the  general  form  of  replication  that  it  had  been  paid  and  satisfied,  which  they 
hive  fiuled  to  do  by  merely  shewing  a  set-off.  I  am  clearly  of  opinion  that 
tin  existence  of  a  set-off  is  no  answer  to  a  lien,  unless  both  parties  agree  that 
tbaone  shall  be  set-off  against  the  other,  which  is  equivalent  to  a  payment. 
If  it  had  been  proved  that  after  the  work  was  done  it  was  agreed  that  the 
defendant  should  satisfy  himself  out  of  the  claim  which  Bean  had  against  him, 
that  would  have  been  an  answer  to  the  plea.  But  here  there  was  nothing  to 
prevent  the  defendant  from  suing  for  the  value  of  the  work  done  by  him ;  the 
Kt-oC  therefore,  cannot  be  treated  as  a  payment  so  as  to  extinguish  the  debt. 
Tbeo  it  IB  said,  that  the  agreement  to  return  the  work  on  a  certain  day  was 
iseoiisifttent  with  a  lien  at  that  time.  If  there  had  been  any  binding  and 
fal  apeement  between  the  parties,  I  do  not  know  that  1  should  have 

la)  5  M.  &  S.  180. 
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dissented  from  that  proposition ;  but  it  is  clear  that  there  was  no  binding  agree- 
ment, or  anything  more  than  a  negotiation  to  that  effect. 

BoLLAND,  B. — I  entertain  the  same  opinion,  and  the  judgment  of  Lord 
EUenborough  in  Chace  v.  Westmore  strongly  supports  it. 

Alderson,  B. — A  mere  right  of  set-off  cannot  be  an  answer  to  a  lien, 
unless  there  be  an  agreement  to  that  effect,  or  if  the  parties  have  agreed  that 
the  work  done  shall  be  satisfied  in  a  particular  manner,  and  out  of  a  particular 
fund,  then  the  lien  is  gone.  Here  there  is  no  such  agreement.  Unless  there 
be  a  specific  agreement,  it  would  be  unreasonable  that  the  defendant  should 
lose  the  benefit  of  his  security. 

Rule  refused. 


Sparrow  v.  Johns. 


A.,  an  attor- 
neXf  hid  done 
business  for  the 

Staintiff,  which 
id  Dot  contain 
any  tsxable 
item.    He 
had  also  paid 
151.  15f.  as  the 
costs  of  dis- 
continuing an 
action,  but  he 
swore  that  he 
had  never 
made,  nor  in- 
tended to  make 
any  charge  in 
respect  of  that 
suit :  the  court 
refused  to  com- 
pel him  to  deli- 
yer  a  signed  bill 
in  pursuance  of 
the  3  Jac.  1,  c. 
7,  and  2  Geo.  2, 
C.23. 

Qtuare,  if 
such  a  pay* 
ment  be  a  tax- 
able item. 


JOLA  TT  had  obtained  a  rule  calling  upon  Mr.  Armstrong,  the  plaintiff's  late 
attorney  in  this  suit,  to  shew  cause  why  he  should  not  deliver  to  the 
plaintiff  a  true  bill  subscribed  with  his  own  hand  and  name,  of  all  fees,  charges, 
and  disbursements  in  all  matters  in  which  he  had  been  concerned  for  the 
plaintiff,  and  why  he  should  not  give  credit  for  all  sums  received.  It  appeared 
that  after  the  above  action  had  been  commenced  the  plaintiff  had  diSiconti- 
nued,  and  that  Armstrong  had  paid  16L  15«.  as  the  costs  of  that  disconti- 
nuance. 

Kelly  shewed  cause  upon  an  afSdavit  which  stated  that  Amutrong  was 
the  brother-in-law  of  the  plaintiff,  and  that  he  had  acted  throughout  the  suit 
for  her  without  fee  or  reward.  He  had  also  done  other  business  for  her, 
which  did  not  contain  any  taxable  items.  Some  family  quarrels  having 
arisen,  this  application  was  made  for  the  purpose  of  introducing  a  taxable 
item,  that  the  whole  account  running  through  several  years  might  be  sub- 
mitted to  taxation. — [Lord  Abinger^  C.  B. — A  summons  for  this  purpose  was 
attended  before  me  at  chambers  and  dismissed,  as  Amutrong  distinctly  swore 
that  he  never  charged  any  costs  in  this  business,  or  intended  so  to  do.] — He 
admits  that  he  did  not  insert  this  item  in  his  account,  in  order  that  he  might 
not  be  compelled  to  have  the  whole  taxed.  If  he  were  to  bring  an  action  to 
recover  this  item,  his  affidavit,  in  which  he  distinctly  swears  that  he  never 
made  any  charge  in  respect  of  it,  or  intended  so  to  do,  would  be  a  sufficient 
answer.  It  is  clear  that  the  Statute  does  not  require  the  delivery  of  a  signed 
bill  where  there  is  no  taxable  item.    Arch.  Prac.  vol.  1,  p.  60. 

Plait  and  Hindmarch  in  support  of  the  rule. — The  Court  will  order  a  bill 
to  be  delivered  in  this  case,  in  pursuance  of  the  power  which  it  exercises  over 
its  officers.  Tiie  3  Jac.  I,  c.  7,  &  2  Geo.  2,  c,  23,  are  equally  imperative  in 
requiring  an  attorney  to  deliver  a  bill  of  costs,  whether  twenty  or  only  one 
taxable  item  appears  in  it. — [Lord  Abinger,  C.  B. — ^Do  you  mean  to  contend 
that  he  is  bound  to  deliver  an  account,  though  he  does  not  mean  to  charge  for 
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Mj  taxable   item  ?] — [Parke,  B. — The  object  of  the  Statute  was,  that  the 
'    dieot  should  not  have  too  great  a  demand  made  upon  him.] — A  payment  of 
I5i.  Io#.  is  made  in  order  to  settle  the  action. — [Parke,  B. — That  was  money 
piid  upon  a  conditional  rule.     It  is  very  questionable  whether  that  is  a  taxa- 
ble item  ;  it  is  not  money  paid  in  the  conduct  of  the  case.] — If  it  be  a  pay- 
ment, in  the  making  of  which  the  judgment  of  the  attorney  is  in  any  way  in- 
troduced, it  is  a  taxable  item,  Latham  v.  Hythe  (a).  In  Hill  v.  Humphreye  (^), 
there  was  an  item  for  payment  of  the  costs  of  a  discontinuance,  and  Lord 
Eldon  says,  *'  the  question  does  not  arise  upon  payment  of  money  for  the 
de(endant'*8  use,  respecting  which  the  plaintiff  was  not  called  upon  to  exercise 
bis  skill  and  knowledge  as  an  attorney,  but  it  arises  upon  the  payment  of 
certain  sums,  respecting  which  the  plaintiff  was  called  upon  as  attorney  in  a 
cause  to  exercise  his  judgment  and  advise  his  client." — [Alderson,  B. — There 
Lord  EldtnCi  judgment  proceeded  iipon  the  ground  of  there  being  a  taxable 
item,  and  that  drew  all  the  other  items  into  the  bill.] — This  is  evidently 
money  paid  for  the  benefit  of  the  client,  Miller  v.  Towers  (c). — [Alder son,  B. 
So  is  money  paid  for  conveyancing,  yet  that  is  not  a  taxable  item.] — ^In 
Crmcder  v.  Shee  {d),  money  paid  by  an  attorney  for  costs,  which  the  client 
fu  adjudged  to  pay,  was  held  to  be  a  disbursement  within  the  Statute. 

Lord  Abtnger,  C.  B. — This  rule  must  be  discharged.  It  appears  from  the 
ifidavit  of  Mr.  Armstrong  that  he  has  not,  nor  ever  intended  to  make  any 
diim  in  respect  of  this  disbursement,  and  I  cannot  discover  that  the  Statute 
requires  a  bill  to  be  delivered  under  such  circumstances. 

Parkb,  R — I  am  of  the  same  opmion.  The  object  of  the  Statute  is,  that 
tkelient  is  not  to  have  too  large  a  demand  made  upon  him ;  but  here  the 
Utoriiey  makes  no  charge  whatever.  Whether  or  no  this  might  be  a  taxable 
iteft'ioa  case  where  the  attorney  was  to  be  paid  for  his  trouble,  I  do  not 
give  any  opinion ;  but  here,  where  he  was  conducting  the  case  without  fee  or 
feiard,  it  certainly  was  not. 
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Alderson,  B. — ^In  Prothero  v.  Thomas  (e),  Gibhs,  C.  J.,  puts  it,  that  a  bill 
is  necessary  where  the  attorney  has  made  disbursements,  or  is  about  to  sue 
^compensation  for  his  trouble.  I  think  it  very  doubtful  whether  this  is  a 
Uxable  item  at  all,  but,  under  the  circumstances,  it  certainly  is  not. 

Rule  discharged 


(a)  1  C.  &  M.  128. 

(A)2B.  P.343;  3  Esp.  254. 

(c)  Peake,  102 


i 


d)  1  Camp.  437. 

e)  6  Taunt.  196. 


West  v.  Smallwood. 


TRESPASS  for  assault  and  false  imprisonment.     Plea:    Not  guilty.     At   Trespass  will 
the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  J'J^ru'wh'o' 
ffi&ry  Term,  it  appeared  that  the  plaintiff  was  a  bricklayer,  and  that  he  had  ly? «  c^*"- 

a  magistrate 
wbohaaa  general  jurisdiction  oyer  the  subject  matter,  and  the  magistrate  thereupon,  grants 
•  warrant,  under  which  the  party  charged  is  arrested,  although  the  particular  case  is  oue  in 
•  which  the  magistrate  had  no  authority  to  act. 

The  oomplainaat  accompanied  the  constable  who  had  the  execution  of  the  warrant  and 
pointed  out  the  plaintiff  to  him : — Held,  that  this  was  sufficient  evidence  to  go  to  the  jury  of 
a  participation  in  the  arrest. 


U^WV«»w 
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teen  eifJoTed  bj  the  defendant  to  build  some  houses,  under  a  specific  agree 
j^^  Kient  In  the  course  of  the  work  some  dispute  arose  between  the  pbdntii 
ftwl  the  deliHidaiit,  and  the  work  was  in  consequence  discontinued.  The  de- 
IfiNiJiUil  iIhhi  went  before  a  magistrate  and  laid  an  information  against  the 
|?4aunliir  under  the  Master  and  Servants  Act,  4  Geo.  4,  c.  34,  s.  3.  The  roagis- 
lnil«s  baring  granted  a  warrant  for  the  apprehension  of  the  plaintiff,  the 
detendant  accompanied  the  constable  who  had  the  execution  of  it,  and  pointed 
out  the  plaintiff  to  him.  The  learned  jndge  thoiight  that  the  action  should  have 
bren  in  case,  and  that  the  mere  act  of  pointing  out  the  plaintiff  to  the  consta- 
ble was  not  sufficient  to  make  the  defendant  liable  in  trespass,  and  the  plain- 
liff^s  counsel  not  having  pressed  his  lordship  to  lay  that  question  before  tlie 
jurj,  the  plaintiff  was  nonsuited. 

Kelfy  moved  to  set  aside  the  nonsuit. — ^It  is  conceded  that  where  an  infor- 
mation is  laid  before  a  magistrate  respecting  a  matter  over  which  he  has 
jurisdiction,  and  a  legal  warrant  in  consequence  issues,  the  only  remedy  is 
case ;  but  where  the  magistrate  has  no  authority  to  interfere,  both  he  and  all 
the  parties  who  have  acted  with  or  under  him  are  liable  in  trespass.    Moravia 
T.  Sloper  (ja)  will  illustrate  the  principle.   There  it  was  held  that  when  a  party 
pleads  a  justification  under  process  of  an  inferior  Court,  he  must  shew  that 
the  cause  of  action  arose  within  the  jurisdiction  of  that  Court.     In  Rafad  v. 
VereUt  (6),  it  was  decided  that  trespass  was  maintainable  against  the  defend- 
ant who  had  made  a  complaint  to  a  sovereign  prince  in  India,  in  consequence 
of  which  he  imprisoned  the  plaintiff. — [AldersoUi  B. — In  that  case  Lord  Chief 
Justice  De  Grey  says,  **  1  consider  the  nabob  as  not  being  the  actor  in  this 
case ;  but  the  act  to  be  done  in  point  of  law  by  those  who  procured  or  com- 
manded it,  and  in  them  it  doubtless  is  a  trespass.^' — Lord  Abinger,  C.  B. — ^I 
do  not  see  how  the  defendant  can  be  a  trespasser ;  he  does  no  more  than  lay 
the  facts  before  the  magistrate,  who  exercises  his  judgment  as  to  whether  be 
will  grant  a  warrant.     This  distinguishes  it  from  the  case  of  a  sheriff  who  is 
put  in  motion  by  the  party ;  how  docs  it  appear  that  the  party  puts  the  magis- 
trate in  motion?  he  applies  to  the  magistrate  having  a  general  jurisdiction  over 
the  subject  matter,  and  states  his  case,  and  the  magistrate  acts  upon  it  or  not 
at  his  discretion.] — In  this  case,  it  is  clear  the  magistrate  had  no  jurisdiction. 
Hardy  v.  Ryle  (c)  and  Lancaster  v.  GreaveM  (jd)  are  authorities  to  shev 
that  the  Statute  only  applies  to  cases  in  which  the  relation  of  master  and 
servant  exists.     There  is  another  ground  upon  which  the  case  ought  to  have 
been  led  to  the  jury,  namely,  the  interference  of  the  defendant  in  the  arrest,  by 
pointing  out  the  plaintiff  to  the  officer.     The  onus  of  justifying  the  arrest  lies 
on  the  defendant,  and  the  plaintiff  may  maintain  the  action  without  producing 
the  warrant,  Holroyd  v.  Lancaster  (e),  EUee  v.  Smith  (/). 

Lord  Abinger,  C.  B. — ^Where  a  magistrate  has  a  general  jurisdiction  over 
the  subject  matter,  and  a  party  comes  before  him  and  prefers  a  complaint, 
upon  which  the  magistrate  makes  a  mistake  in  supposing  it  a  case  in 
which  he  is  bound  to  exercise  his  authority,  and  grants  a  warrant,  the  party 

(a)  Willcs,  30.  (d)  Id.  628. 

(^l  W.  Black.  983,  1055.  {e)  11  Moore,  441  ;  3  Bing.  492. 

(c)  9  B.  &  C.  603.  (/)  1  D.  &  R.  97. 


EASTER  TERM,  1888. 


119 


who  is  taken  under  that  warrant  cannot  maintain  trespass  against  the  com- 
l^ainant,  but  his  only  remedy  is  case.  The  magistrate  who  grants  a  warrant 
without  having  any  jurisdiction  is  liable  in  trespass;  but  this  liability  does  not 
titend  to  the  constable  acting  under  the  warrant,  since  he  is  protected  by  the 
i4  G90.  2,  c.  44.  With  respect  to  the  other  part  of  the  case,  I  do  not  deny 
diat  the  fact  of  the  defendant  pointing  out  the  plaintifi*  to  the  constable  might 
be  evidence  to  go  to  the  jury,  but  that  point  was  not  pressed  on  the  part  of 
tbeplainti£ 

BoLLAND,  B. — ^I  am  of  the  same  opinion.  With  regard  to  the  case  of  a 
RheriflT,  there  the  party  puts  him  in  motion  ;  but  here  the  complainant 
merely  asks  the  magistrate  how  to  act,  and  the  latter  erroneously  thinks  that  a 
warrant  will  lie.  As  to  the  subsequent  conduct  of  the  defendant,  all  he  di^s 
is  to  point  out  the  plaintiff  to  the  officer,  and  it  does  not  appear  that  there 
was  any  malice  on  his  part. 

ALDKR805,  B. — ^As  to  the  first  point,  the  party  must  be  taken  merely  to 
kye  laid  his  oase  before  the  magistrate,  who  thereupon  grants  a  warrant. 
Then,  what  has  been  done  to  make  the  defendant  liable  in  trespass  ?  It  is  true 
tliat  the  magistrate  has  granted  a  warrant  which  is  not  conformable  to  the 
SUtttte,  but  that  does  not  enable  the  plaintiff  to  maintain  trespass,  though  he 
Bjght  recover  in  case  if  ne  could  prove  a  want  of  probable  cause.     As  to  the 
other  point,  I  agree  that  if  the  defendant  had  taken  an  active  part  in  appre- 
hending the  plaintiff,  he  could  not  rest  his  defence  upon  the  general  issue,  but 
Bust  have  justified  his  right  so  io  do.    Then  comes  the  question  whether,  in 
point  of  fact,  anything  was  done  on  the  part  of  the  defendant  to  cause  the  law 
to  be  put  in  force  against  the  plaintiff.     All  that  the  defendant  did  was  to 
poiot  out  the  plaintiff  to  the  officer.   I  agree  that  that  question  ought  to  have 
Wd  left  to  the  jury ;  but,  since  the  plaintiff's  counsel  dechned  to  press  the 
fMM,  I  do  not  see  how  we  can  now  interfere. 

Rule  refused. 


Exchequer. 
West 

V. 

Smallwood. 


HOLLINGDALE  V.   LloYD. 


fjLEASB  Y  shewed  cause  against  a  rule  for  delivering  up  a  bail-bond  to 
be  cancelled,  on  the  ground  that  the  defendant  was  a  married  woman. 
U^ipeared  that  she  had  been  living  apart  from  her  husband  at  Grave»end,  where 
ibe  had  contracted  debts  ;  and  that  upon  being  requested  to  pay,  she  gave 
the  creditor  an  order  for  money  upon  a  tenant,  who  refused  to  pay  it,  the  de- 
feodant  having  already  drawn  upon  him  to  an  amount  exceeding  his  rent. 
Tbe  defendant  did  not  appear  to  have  represented  herself  as  2ifeme  iole. 

Pin  Curiam, — It  is  an  invariable  rule  that  a  married  woman  is  entitled  to 
be  discharged  on  common  bail,  unless  she  has  represented  herself  as  a  feme 
•ob/  the  rule  will  therefore  be  made 

Absolute,  without  costs  (a). 


Wbere  a  mar- 
ried woman  his 
been  arrested, 
and  has  put  in 
special  bail,  the 
Court  will  order 
the  bail  -bond 
to  be  delivered 
up  to  be  can- 
celled, unlets  at 
the  tinre  of  in- 
curring the 
debt  the  repre- 
sented herself 
as  tLfsvMtoU, 


(a)  See  Freame  v.  Mitford,  1  Cr.  &  Mee.  54 ;  3  Tyt.  139. 
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Ii*ihf^iur, 


CURTEIS   V.    KeNRICK. 

^  luiirriea  T^IIIS  was  a  case  sent  by  the  Vice  Chancellor  for  the  opinion  of  this  Court. 

w<.nmii.  by  her  [jy  indentures  of  lease  and  release,  dated  on  or  about  the  22d  and 

imMU^hla*'  23d  days  of  Aprils  1832,  the  release  being  made  and  duly  executed  between 

IM.w^^r  »<»  *^>-  and  by  Anne  Catherine  IVykeham  Martin,  since  deceased,  late  the  wife  of  the 

•nd  to  uiM  said  Richard  Fiennes  Wykeham  Martin^  by  her  then  name  and  descriptioQ 

aiWtMtamont  ^^  Anne   Catherine  Mascall^  spinster,  one  of  the  three  surviving  daugb- 

•'  iiffniKl  and  ters  and  co-heiresses  of  Robert  Mascall^  Esq.,  deceased,  by  Martha  MaseaS 

So  prMence  of,  ^*s  wife,  of  the  first  part ;  the  said  Richard  Fiennei  Wykeham  Martin  of  the 

b"Mhr"rilt  8^0"^  P^''^ ;   William  Waterman,  Esq.,  and  Richard  Curteis  Promfret,  Gent, 

nntet."    She  of  the  third  part ;  and  Francis  James  Newman  Rogers,  and  Charles  Wyks* 

property*  rwd'  ^"^  Martin ,  tsq.,  of  the  fourth  part ;  being  the  settlement  made  previous  to 

and  personal,  the  marriage  of  the  said  Richard  Fiennes  Wykeham  Martin  with  the  said 

r«fertothe  Anne  Catherine  Wykeham  Martin,  which  was  afterwards  solemnized :  incon- 

^t^l'  •  ^*^*  sideration  of  their  intended  marriajiTe,  she  the  said  Anne  Catherine  Wykeham 

stated  the  will  Martin,  with  the  privity  of  the  said  Richard  Fiennes  Wykeham  Martin,  did 

•ea*led*'^nd'd«-  S^^^*  bargain,  scM,  and  release  the  undivided  third  part  or  share  of  the  said 

livtred  by  the  Anne  Catherine  Wykeham  Martin  (the  whole  being  divided  into  three  equal 

presence  of    ^  parts  or  shares)   of  and  in  the  several  manors,  messuages,  farms,  landsi 

three  subicrib-  and  tenements  therein  particularly  described,  unto  the  said  Francis  James 

-— HrM,  that  Newman  Rogers  and  Charles  Wykeham  Martin,  in  their  actual  possession 

delivery  18  ^hen  bei?ig,  to  hold  the  same  to  them,  their  heirs  and  assigns,  to  the  uses 

equivalent  to  .  -  .  .       •  i  -j 

publication  of     theremafter  expressed ;  (that  is  to  say)  after  the  solemnization  of  the  said 
SiiIiVa«*a  due*  ^^®"  intended  marriage,  to  the  use  of  the  said  Francis  James  Newman  Rogers 
execution  of       and  Charles  Wykeham  Martin,  their  heirs  and  assigns,  during  the  joint  lives 
^  of  the  said  Richard  Fiennes  Wykeham  Martin  and  Anne  Catherine  Wyke- 

ham  Martin  (without  impeachment  of  waste),  upon  trust  to  pay  one  moiety 
of  the  rents  and  profits  Thereof,  to  or  for  the  separate  use  of  her  the  said  Anne 
Catherine  Wykeham  Martin,  and  to  pay  the  remaining  moiety  of  the  said 
rents  and  profits  unto  the  said  Richard  Fiennes  Wykeham  Martin,  or  as  she 
should  in  manner  therein  mentioned  appoint  ;  and  after  the  decease  of  such 
one  of  them  the  said  Richard  Fiennes  Wykeham  Martin  and  Anne  Catherine 
his  wife,  as  should  first  depart  this  life,  to  the  use  of  the  survivor  of  them  the 
said  Richard  Fiennes  Wykeham  Martin  and  Anne  Catherine  his  wife,  and  his 
cr  her  assigns  during  his  or  her  life,  without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  the  said  Frcmcis  James  Newman  Rogers  and  Charles 
Wykeham  Martin,  their  heirs  and  assigns,  during  the  life  of  such  survivorSi 
in  trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
children  of  the  said  Richard  Fiennes  Wykeham  Martin  by  the  said  Anne 
Catherine  Wykeham  Martin,  his  wife,  for  such  estates  and  in  such  shares  and 
interests  as  therein  mentioned,  with  rema'mder  in  default  of  such  issue,  if  the 
said  Anne  Catherine  Wykeham  Martin  should  survive  the  said  Richard 
Fiennes  Wykeham  Martin,  to  the  use  of  her  the  said  Anne  Catherine  Wyke* 
ham  Alar  tin,  her  heirs  and  assigns  for  ever ;  but  if  tlie  said  Anne  Catherine 
Wykeham  Martin  should  die  in  the  life-time  of  the  said  Richard  Fiennes 
Wykeham  Martin,  then  to  such  uses,  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers,  provisoes,  and  con- 
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IS  as  the  said  Anne  Catherine  Wykehctm  Martin,  notwithstanding  her  Ezelequer, 
ture  by  her  last  will  and  testament  in  writing,  or  by  any  codicil  or  co-  corteis 
I  thereto,  by  her  signed  and  published  in  the  presence  of  and  attested  v. 

ICcif&ICK 

ree  or  more  credible  witnesses,  should  direct  or  appoint ;  and  in  default 
ch  dnrection  or  appointment,  and  so  far  as  any  such  direction  or  appoint- 
should  not  extend,  to  the  use  of  the  said  Anne  Catherine  Wykeham 
fm,  her  heirs  and  assigns  for  ever. 

tie  intended  marriage  between  Richard  Fiennes  Wykeham  Martin  and 
9  Catherine  Maecall,  was  duly  solemnized  ;  and  Anne  Catherine  Wyke^ 
Martin,  formerly  Anne  Catherine  Mascall,  died  some  time  in  or  about 
nary,  1833,  without  issue  by  the  said  Richard  Fiennes  Wykeham  Mar* 
liaving  first  made  and  published  her  last  will  and  testament  in  writing,  or 
per  writing  purporting  to  be  her  last  will  and  testament,  of  the  date  and 
le  words  and  figures  following  (that  is  to  say) : — 

I,  Anne  Catherine  Wykeham  Martin,  do  hereby  make  my  last  will  and 
unent,  and  do  give  and  bequeath  to  my  dearly  beloved  husband,  Richard 
mes  Wykeham  Martin,  all  the  property  of  which  I  am  possessed,  whether 
or  personal,  and  also  my  reversionary  interest  or  interests  in  any  pro- 
y  or  properties  whatsoever  ;  and  I  hereby  nominate  and  appoint  Francis 
vman  Rogers,  Esq.  to  be  my  executor.  Signed,  sealed,  and  delivered 
3d  day  ot  December,  1832,  in  presence  of 

'*  Anne  Catherine  Wykeham  Martin, 

"  James  Whatman,  Surgeon,  Maidstone,  Kent. 

'*  Francis  Anne  Kenrick,  Bowine  Place,  Kent, 

"  Elizabeth  Bonhamr 

Iw  question  for  the  opinion  of  the  Court  was,  whether  the  testamentary  in- 
■ent  of  the  3d  d^y  o^  December,  1832,  was  a  due  execution  of  the  power 
ft  to  Anne  Catherine  Wykeham  Martin  by  her  marriage  settlement 
hcase  was  argued  in  Hilary  Term  by 

'^.  H,  Watson,  for  the  plaintiff*. — The  first  objection  is,  that  the  power  was 
irell  executed,  the  formalities  required  by  the  settlement  not  having  been 
>lied  with.  The  will  is  required  to  be  "  signed  and  published  in  the 
vote  of  and  attested  by  three  credible  witnesses  f '  the  attestation  contains 
the  words  '^  signed,  sealed,  and  delivered^'  There  are  numerous  au- 
tiet  to  shew  that  the  Courts  will  intend  nothing  in  favour  of  the  execution 
power,  Wright  v.  Wakeford  (a).  Doe,  d.  Mansfield  v.  Peach  {b).  Doe,  d. 
hkiss  T.  Pearse  (c),  Wright  v.  Barlow  {d).  The  question  then  is,  whe- 
•♦deliTery"  is  of  itself  equivalent  to  publication.  In  Moodie  v.  Reid(e\ 
»#9  C.  J.,  says,  "  I  do  not  know  what  the  publication  of  a  will  is,  1  can 
suppose  it  to  be  that  by  which  a  person  designates  that  he  means  to 
efect  to  a  paper  as  his  will.'*  If  mere  delivery  were  enough,  how  could 
iritiiesses  know  that  it  might  not  have  been  delivered  as  a  deed,  and  not 
teataroentary  instrument.  The  word  ''  published"  is  not  to  be  found  in 
Statute  of  Frauds,  but  has  been  introduced  in  the  case  of  wills  made 

i)  4  Taunt  213 ;  17  Ves.  454.  (d)  3  M.  &  Sel.  512. 

2  BL  l»  Sel.  576.  («)  7  Taunt.  361 ;  4  Madd.  566. 
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under  powers.  The  question  as  to  what  amounts  to  a  ''  publksatioiiy' 
frequently  arises  in  cases  of  libeL  There  it  implies  the  oommunication 
libellous  matter  to  a  third  party.  So  in  the  case  of  an  award,  it  is  in 
sidered  as  published  until  the  parties  have  notice  that  it  is  ready  for  d< 
Musselbrook  v.  Donkin  (/),  M Arthur  r.  Campbell  {g).  Potter  r. 
man  (A).  Moadie  v.  Reid  is  in  (3vour  of  the  plaintiff.  There,  8to« 
limited  to  such  persons  as  a  woman  should  by  her  last  will,  or  by  any  y 
or  appointment  in  the  nature  of  a  will,  to  be  by  her  signed  and  publii 
the  presence  of,  and  attested  by  two  credible  witnesses  appoint,  a 
pointment  by  will  was  thus  made : — ''  These  are  my  last  bequests,  sig 
me  this  4th  February,  1812.  S,  M.  Witness,  B,  U,  and  /.  W  1 
tatrix  told  both  of  the  witnesses  that  the  paper  was  her  will :  it  wa 
that  this  was  not  a  good  execution  of  the  power.  Ward  v.  Swift  i 
perhaps  be  cited  on  the  other  side,  but  that  case  is  not  in  fact  agaii 
plaintiff,  for  though  the  will  was  not  declared  to  be  published^  as  requ 
the  power,  yet  the  attestation  expressed  that  it  was  signed,  sealed,  ar 
vered  ae  her  last  unU  and  testament.  So  in  Doe,  d.  SpiUbury  v.  Burde 
where  there  was  a  declaration  in  the  body  of  the  will  that  the  testatrix 
lished  and  declared  it  to  be  her  last  will  and  testament :"  this  was  hel 
a  good  execution  of  a  power,  requiring  that  a  will  should  be  signed. 
and  published  in  the  presence  of,  and  attested  by,  three  witnesses. — [Pc 
— That  case  is  eubjudice  in  the  Court  of  Error.] — In  Stanhope  v.  R 
the  power  was  to  bis  executed  by  testament  or  codicil,  signed  and  pu 
in  the  presence  oC  and  attested  by,  three  or  more  credible  witnesses ;  i 
will  concluded : — "  This  is  my  last  will  and  testament,  made  and  sigr 
in  the  presence  of  A.  B.,  &c.  Sir  John  Leach,  V.  C,  said  that  he  co 
assume  more  from  the  attestation  than  that  the  witnesses  saw  the  t( 
sign  the  will ;  and  he  held  the  execution  to  be  invalid.  The  same  c 
was  established  in  Bulfer  v.  Birt  (/), — [Parke,  B. — You  have  not  reft 
the  case  of  Lempriere  v.  Falpy  (m),  before  the  present  Vice  Chance 
There,  the  power  did  not  require  that  the  witnesses  should  make  any 
attestation  at  all. 

Secondly,  this  being  a  general  devise,  did  not  operate  as  an  appoint 
execution  of  the  power.  The  testatrix  devi  ses  her  property,  both  r 
personal ;  and  there  are  no  words  to  indicate  that  she  was  acting  in  v 
the  power.  In  Denn  v.  Roake  (n)  the  authorities  on  this  subject  we 
considered,  and  the  result  is  thus  stated  by  Alexander,  C.  B. :  **  In 
stance  has  a  power  or  authority  been  considered  as  executed,  unless  I 
reference  to  the  power  or  authority,  or  to  the  property  which  was  the 
of  it,  or  unless  the  provision  made  by  the  person  entrusted  with  th< 
would  have  been  ineffectual,  or  would  have  had  nothing  to  operate  upon, 
it  were  considered  as  an  execution  of  such  power  or  authority.''  So  in 
T.  Knight  (o),  a  devise  by  a  married  woman  of  the  whole  of  her  proper! 
real  and  personal^  was  held  not  to  be  a  good  execution  of  a  power  to  ; 


(/)  9  Bing.  605 ;  2  Scott,  740. 
(g)  5  B.  &  AdoL  518 ;  2N.  &  M.  444. 
(X)  1  Gale,  373 ;  2  C.  M.  &  R.  742. 


(• )  1  C.  &  M.  171. 
( f)  1  Har.  &  W 
I,6N.&M.259. 


f)  1  Har.  &  WolL  591;  4  A.  &  E 


(k)  2  Sim.  &  Stu.  37. 
(O  Cited  4  A.  &  £.  16. 

m)  5  Sim.  108. 

n)  6  Bing.  475. 
(o)  3  Sim.  275. 
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la  and  stock  by  her  will. — [Parke,  R — There  it  appeared  that  there      Exthsquer, 
T  propetty  on  which  the  devise  could  operate.     Here,  the  testatrix       curtiis 
narried  woman,  it  cannot  be  intended  that  she  had  any  other  property  ** 

e  of  tban  that  comprehended  in  the  settlement.] — The  Vice  Chancel- 
ot  proceed  on  the  ground  suggested,  but  on  the  principle,  that  a  will 
the  general  property,  could  not  be  deemed  an  execution  of  a  power, 
ng  only  certain  specific  property. 

Ibfi,  eontrd. — ^With  regard  to  the  latter  point,  the  judgment  of  Alex- 
I.B.,  cited  from  Denn  ▼.  Roake,  affords  an  answer;  for  the  character  of 
Xnx  as  being  a  married  woman,  prevents  her  from  disposing  of  the 
»cept  under  the  power.  Lovell  v.  Knight  is  not  inconsistent  with 
elusion ;  for  in  the  first  place,  that  case  had  reference  to  personal 
md  the  terms  of  the  will,  "  the  whole  of  my  personal  property,*^  were 
t  to  pass  property,  not  only  then  possessed,  but  subsequently  ac- 
nd  settled  to  the  separate  use  of  the  testatrix ;  whereas,  all  powers 
:  of  specific  application.  Secondly,  the  whole  argument  in  favour  of 
being  a  good  execution  of  the  power,  proceeded  on  this,  that  chat- 
might  pass  as  real  property.  Here,  the  subject  of  the  devise  is  real 
f.  The  propriety  of  the  decision  in  Lovell  v.  Knight  has  been  ques- 
y  Sir  E,  Sugden  (p),  who  refers  to  Lord  Hardwicke'*e  authority  in 
\li  T.  Dibden  (9),  as  sanctioning  the  doubt.  There,  a  general  resi- 
evise  **  of  all  her  goods,  chattels,  and  estates  undisposed  of,*^  was 
pass  specific  lands  included  in  a  power,  on  the  ground  that  the  instru- 
nld  not  operate  as  a  will,  by  reason  of  the  coverture. 
as  to  the  first  point,  it  is  submitted  that  the  delivery  amounted  to  a 
fttion.''  In  Trimmer  v.  Jackson  (r),  it  was  held,  that  the  delivery  of 
s  the  testator^s  act  and  deed,  was  a  sufficient  execution  of  the  will 
le  Statute  of  Frauds.  Lempriere  t.  Valpy  is  a  distinct  authority 
signing  of  a  will,  and  delivery  of  it  to  witnesses,  in  order  that  they 
est  it,  are  equivalent  to  a  publication  where  that  is  required  by  a 
That  case  is  not  quoted  as  an  authority  that  the  attestation  here  is 
it,  but  that  the  publication  is.  In  all  the  cases  cited  on  the  other  side, 
tg  required  to  be  done  was  wanting.  The  question  is  rather  one  of 
Ue  interpretation  than  of  law :  the  Court  is  to  put  a  rational  construc- 
Mi  the  word  "  delivered,'^  with  reference  to  the  particular  instrument 
1  it  applies.  If  a  party  were  to  sign  and  seal  an  instrument  inter 
nd  giving  it  to  another,  were  to  say,  "  I  publish  this  deed,"  would 
;  be  a  sufficient  delivery  ?  Further,  the  54  Geo,  3,  c.  168,  which  was 
in  order  retrospectively  to  remedy  certain  defects  in  the  attestation  of  in- 
nts  made  in  the  exercise  of  powers,  supplies  a  strong  argument  in  favour 
lefendant,  because  it  shews  that  the  legislature  recognised  the  law  that 
lent  words  might  be  used  in  the  attestation.  There,  it  is  contended 
I  publication  t>  attested,  although  alio  nomine.  The  inclination  of  the 
in  Ward  ▼.  Swift  was  to  consider  delivery  equivalent  to  publication  ; 
Simeon  v.  Simeon  {s)  the  Vice  Chancellor  expressly  so  held. 

I  Sng.  Pow.  419.  r)  4  Bum's  Eccl.  Law,  130. 

t  Ld.  Keu.  68.  (,)  4  Sim.  5W. 


TERM  REPORTS  in  the  EXCHEQUER. 

BmUon  in  reply. — Unless  the  term  "  deliver/^  in  the  case  of  a  will  ex  m 
ttrmini,  imports  "publish/*  this  is  not  a  yalid  execution.     The  reasonable  in- 
ti^rpretation  of  the  term  *'  publish,"  in  the  case  of  a  will,  is,  that  the  testator 
shall  inform  the  witnesses  that  he  is  executing  that  instrument,  which  the 
power  contemplated.     In  Simeon  v.  Simeon  it  was  not  necessary  to  decide  thf. 
present  point ;  and  Sir  E.  Sudden  assumes  that  the  will  was  duly  acknow»j 
ledged  and  delivered,  and  that  it  was  the  delivery  that  was  held  to  am< 
a  publication.      It  is  not  easy  to  define  the  meaning  of  a  mere  delivery  ifH 
will. — [Parke,  B. — Something  whereby  the  party  acknowledges  that  the  mH 
strument  is  a  complete  act,  and  no  longer  ambulatory.] — With  regard  to 
other  point,  Churchill  v.  Dibdin  is  distinguishable,  it  was  there  clear  fr 
the  whole  will  that  the  testatrix  intended  to  dispose  of  all  the  lands  subjeci ' 
to  the  power. 

Cur,  adn.  vuU. 

In  the  present  Term,  the  judgment  of  the  Court  was  delivered  by 

Lord  Abinger,  C.  B. — This  was  a  case  from  the  Court  of  Chancery,  arguei 
in  this  Court  in  Hilary  Term  last.     The  question  turned  upon  the  execution 
of  a  power  by  a  married  woman,  given  to  her  by  her  marriage  settlement,  I0 
appoint  to  uses  by  her  last  will  and  testament  in  writing,  or  by  any  codidi; 
or  codicils  thereto,  signed  and  published  in  the  presence  of,  and  attested  hjl 
three  or  more  credible  witnesses.     The  will  purported  to  be  signed,  seaU^) 
and  delivered  by  the  testatrix,  in  the  presence  of  three  witnesses,  whose 
names  are  subscribed  to  that  declaration.     There  were  two  objectbns  uigedj  ^ 
to  the  due  execution  of  this  power.     The  first  was,  the  want  of  the  wori 
published  in  the  attestation.     The  second,  that  even  if  the  word  **  delivered'' 
were  held  to  be  equivalent  to  "  published,*'  it  did  not  appear  that  the  instran  i 
ment  was  delivered  as  the  last  will  and  testament  of  the  testatrix.     The  lav  i 
has  given  no  definition  of  the  meaning  of  the  word  published,  when  applied  t«  | 
a  will.     It  certainly  cannot  mean  that  the  whole  contents  of  the  will  should  ^ 
be  made  known  to  the  witnesses.     If  it  means  anything  less  than  that,  there  { 
is  no  reason  why  delivery  should  not  be  publication.     Delivery  is  a  publica-  - 
tion,  to  those  who  are  present,  of  the  completion  of  the  instrument,  the  signing 
and  delivery  of  which  they  are  cajled  upon  to  attest.     If  this  case,  therefore^ 
were  original,  we  should  be  disposed  to  think  that  delivery  was  equivalent  to 
publication.     But  there  is  sufficient  authority  to  be  found  for  this  opinion. 
First,  that  of  Lord  Chief  Justice  Gibbs,  in  Moodiev.  Reid;  next,  that  of  the 
Vice  Chancellor,  in  the  case  of  Simeon  v.  Simeon,  and  also  in  the  case  of 
Lempriere  v.  Falpg  ;   and  last,  though  not  least,  that  of  Lord  Lyndhurst^ 
and  the  other  members  of  this  Court,  in  Ward  v.  Swift,     Upon  the  second 
point,  it  appears  to  us  that  the  act  to  be  published  is  the  execution  of  the  in- 
strument, and  not  the  nature  of  it.     The  act  of  execution  is  not  only  to  be 
in  the  presence  of  the  prescribed  number  of  witnesses  who  must  see  it  signed, 
but  it  is  to  be  accompanied  by  some  act  or  declaration  in  their  presence,  sig- 
nifying that  it  has  been  completed.     If,  therefore,  the  word   "  published** 
would  have  been  a  sufficient  description  of  the  act  done,  without  the  addition 
of  the  words,  "  as  a  last  will  and  testament,"  so  the  word  "  delivered"  equally 
denotes  a  publication,  and  requires  no  further  addition.     Upon  these  grounds, 
we  shall  certify  our  opinion  that  the  testamentary  instrument,  stated  in  the 
case,  was  a  due  execution  of  the  power. 

Certi6cate  accordingly. 
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re- 


take them. 


Patrick  v.  Colerick.  ^;jjj2!f' 

SS  for  breaking  and  entering  the  plaintiff's  close,  and  with  horses,  If  a  partr 
Ac.,  carrying  away  and  converting  the  straw  of  the  plaintiff.  pu^'2«the^ 
nt  for  taking  away  the  straw  of  the  plaintiff.     Pleas : — First,  not   good*  of 
'ondy  that  the  straw  was  not  the  property  of  the  plaintiff.     Third,   his  ownhmX 
fig  the  close  of  the  plaintiff  and  a  litlle  damaging  the  earth  and  soil   |J®  °^'  ^ 
:\ose,  &c,,  the  defendant  says,  that  just  before  the  said  times  when,   enter  and 
lawfully  possessed,  as  of  his  own  property,  of  certain  straw,  and 
ssessed,  the  plaintiff,  with  force  and  arms,  &c.,  and  without  the 
snce,  and  against  the  will  of  the  defendant,  seized  the  said  straw 
iilly  carried  away  the  same  and  placed  the  same  upon  the  close  in 
and  wrongfully  detained  it  therein,  wherefore  the  defendant  made 
t  afler  his  said  straw,  and  then  quietly  and  peaceably  entered  the 
I  which.  Sec,  with  the  said  horses,  &c.,  the  same  then  being  neces- 
oper  for  that  purpose,  in  order  to  retake  his  said  straw,  and  did 
ere  quietly  and  peaceably  retake  his  said  straw,  and  load  the  same 
aid  last  mentioned  wagons,  and  carry  the  same  away  as  he  law- 
doing  no  unnecessary  damage  to  the  plaintiff,  which  are  the  said 
^ed  trespasses,  &c.      Verification, 

on  taking  issue  on  the  first  and  second  pleas.     Demurrer  to  the 
\^  joinder, 

n  support  of  the  demurrer.  The  defendant  cannot  justify  his 
another's  land  for  the  purpose  of  taking  his  own  goods,  Anthony 
i), — [Parke,  B. — In  that  case,  it  did  not  appear  who  took  the  de- 
eds and  placed  them  on  the  plaintiff ^s  land;  here,  it  is  distinctly 
the  plaintiff  wrongfully  carried  away  the  defendant's  goods  and 
1  on  his  own  close.  It  is  expressly  decided  in  the  Year  Books,  21 
Vn.  Abr,,  that  if  a  man  takes  my  goods  and  places  them  upon  his 
may  enter  and  re-take  them.] — The  plea  should  shew  that  the 
o  tendency  to  produce  a  breach  of  the  peace. — [Parke,  B. — The 
,  that  where  the  plaintiff  wrongfully  places  the  goods  of  another 
land,  he  gives  the  owner  an  implied  licence  to  enter  and  re-take 


Ichards,  who  appeared  to  support  the  plea,  was  not  called  upon  by 


iam, — ^In  this  case  there  must  be 

Judgment  for  the  defendant  (6). 


186.  Rep.  55 ;  2  Boll.  Abr.     "  Trcspaw,' 

kr.  «  Pleader,"  3  M.  39 ;      565. 


Iff.  186. 
Dkt.  * 
"Trctpass,"  186;  2  Roll. 
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Excfteffiier, 


In  a  plea  of 
discharge  un- 
der the  Insol- 
vent Debtors' 
Act,  the  plain* 
tilFreulied 
that  althoui;h 
he  was  named 
in  the  defend- 
ant's schedule, 
"  yet  he  did 
not  at  any  time 
before  the 
making  of  the 
laid  order  have 
any  notice 
whatever  of 
the  filing  of  the 
petition  upon 
which  the  de- 
fendant ap- 
plied for  his 
discharge,  and 
of  the  said 
achedulo,  and 
of  the  time, 
and  place  ap- 
pointed for 
nearing  of  the 
matters  of  such 
petition  and 
schedule.'* 
The  replication 
was  held  ill, 
on  the  ground 
that  it  was  not 
iheivn  that 
the  plaintiff 
was  ignorant 
of  the  petition, 
the  filing  of  the 
schedule,  and 
of  the  time 
and  place  of 
hearing,  and 
also,  that  it 
did  not  appear 
that  he  was  en- 
titled to  any 
notice,  there 
being  nothing 
to  shew  that 
his  debt 
amounted  to 
the  sum  of  51 


Troup  v.  Boffi. 

^SSUMPSIT.     The  declaration  stated  that  the  defendant  was  inc 
the  plaintiff  in  100/.  for  goods  sold  and  delivered,  and  on  an  accouj 
Plea: — Discharge  under  the  Insolvent  Act 

Replication.  That  although  the  plaintiff  was  named  and  inserte 
defendant  as  a  creditor  of  the  defendant's,  (or  and  in  respect  of  the  c 
action  in  the  said  declaration  mentioned  in  the  schedule  of  the  defend 
of  and  from  the  debts  contained  in  which,  and  no  other,  the  said  d 
was  discharged  by  the  said  order  in  the  said  plea  mentioned ;  yet  the 
did  not  at  any  time  before  the  making  of  the  said  order  have  any  noti 
ever  of  the  filing  of  the  petition  upon  which  the  defendant  applied  foi 
charge  as  aforesaid,  and  of  the  said  schedule,  and  of  the  time  ai 
appointed  for  hearing  the  matters  of  such  petition,  and  that  at  the  tit 
filing  of  the  said  petition  and  schedule,  and  thence  continually,  i 
making  of  the  said  order,  the  plaintiff  was  resident  within  the  Unite 
dom»  to  wit,  in  the  city  of  London,  and  could  and  might  and  ought 
been  served  with  such  notice  according  to  the  said  Statute,  whereof 
defendant  was  always  well  aware.     Verification, 

Demurrefy  assigning  for  causes  that  the  plaintiff  relied  upon  the 
notice  to  him  of  the  filing  of  the  petition,  and  of  the  scheAide  and 
whereas  the  omission  to  give  such  notice  was  the  omission  of  the  I 
Court,  or  its  officers,  and  did  not  invalidate  the  defendant's  discharg 
that  the  want  of  such  notice  was  at  most  only  a  ground  for  applying 
Court  to  re-hear  the  petition,  or  to  review,  vary,  or  discharge  their  or 
also,  that  the  plaintiff  had  not  shown  that  his  debt  amounted  to  five 
And  further,  that  it  did  not  appear  whether  the  plaintiff  relied  upon  1 
of  notice  to  himself  personally,  or  on  the  want  of  notice  in  the  London 
Joinder, 

/.  Jervie  in  support  of  the  demurrer. — The  plaintiff  admits  that  tl 
are  properly  described  in  the  schedule,  but  relies  upon  the  want  of  i 
the  filing  of  the  petition  of  the  schedule,  and  of  the  time  and  place  of 
The  plaintiff,  however,  is  not  bound  to  give  notice  of  these  matters 
42d  section  of  the  Insolvent  Act,  7  G.  4,  c.  57  (a),  authorizes  the  It 
Court  to  regulate  the  mode  of  giving  notice  to  creditors.  This  is  an  ; 
to  induce  this  Court  to  review  the  practice  of  the  Insolvent  Court,  am 
judicate  on  the  sufficiency  of  the  notice  required  by  that  Court.  If 
fendant  has  been  improperly  discharged  from  his  debts,  the  67th 


(a)  7  Geo.  4,  c.  57,  s.  42,  « the  said 
Court  shall  cause  notice  of  the  filiug  of 
every  such  petition  and  i^chedule,  and  of 
the  time  and  place  so  appointed  as  afore- 
said, for  hearing  the  matters  of  such 
petition  and  schedule  to  be  given  by 
such  means  as  the  said  Court  shall  di- 
rect to  the  creditor  or  creditors  at  whose 
suit  any  such  prisoner  shall  be  detained 
in  castodv,  or  the  attorney  or  agent  of 
sudi  creaitor  or  creditors,  and  to  the 


other  creditors  named  in  the  sch 
such  prisoner,  and  resident  wi 
United  Kingdom,  and  whose  del 
amount  to  the  sum  of  5/.  and  t 
serted  in  the  London  Gazette^  \ 
if  the  said  Court  shall  think  fit 
Edinburgh  and  Dublin  Gazei 
either  of  them,  and  also  in  sue 
newspaper  or  newspapers  as  t 
Court  shall  direct." 
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laft 


remedy  (^),  for  it  directs  that  in  that  case  the  Insolvent  G>iirt  shall 
the  matter,  and  if  necessary,  shall  annul  the  original  adjudication, 
le  42d  section  enacts,  that  notice  of  the  petition  and  schedule  shall 
to  those  creditors  only  whose  debts  amount  to  51.  The  plaintiff  has 
^  that  his  debt  amounts  to  that  sum.  The  averment  that  he  has  had 
i  is  ambiguous ;  it  may  mean  that  he  has  had  no  personal  notice;  but 
istent  with  the  replication  that  he  may  have  been  aware  of  the  filing  of 
ion,  and  that  notice  of  it  may  have  been  left  at  his  dwelling-house.— 
n^  B. — ^For  any  thing  that  appears  to  the  contrary,  he  may  have  been 
isolvent  Ck>urt  during  the  entire  hearing  of  the  case.] — Again,  this 
I  description  of  debt  for  which  notice  in  the  Gazette  is  sufficient,  and 
neaning  of  the  plaintiff  may  be,  that  he  has  had  no  personal  notice. 


ExtnfimuT, 


ms,  for  the  pkiotiff — In  this  case,  the  defendant  was  not  entitled  to 
arge,  until  due  notice  of  his  petition  and  schedule  had  been  given  to 
tors,  Sharp§  ▼.  Crye  {p)  Pugh  v.  Hookham  (d).  It  was  unnecessary 
4aiDtiff  to  aver  that  the  debt  from  which  the  defendant  was  discharged 
d  to  6/.,  since  the  declaration  states  a  debt  of  100/.,  and  the  defendant, 
leadings,  must  be  taken  to  have  admitted  that  more  than  61.  is  due. 
Abingeft  C.  B. — ^Ilie  defendant  admits  no  more  to  be  due  than  may 
due  after  a  writ  of  enquiry. — Parke,  B. — ^He  admits  that  something 
,  but  claims  to  be  discharged  from  it^  whatever  may  be  the  amount.] 

Wruim. — ^The  plaintiff  may  amend  on  payment  of  costs,  otherwise^ 
I  be  judgment  for  the  defendant. 

Rule  accordingly. 


ction  67,  enacts,  "  that  every 
idication  as  aforesaid  by  the 
t,  commissioner,  or  justices  as 
,  in  the  matter  of  any  pri- 
tit  ion,  and  the  order  thereupon 
IS  aforesaid,  shall  be  final  and 
e,  and  shall  not  be  reviewed  by 
Court,  unless  the  said  Court 
eaf^er  see  good  and  sufficient 
>elieve  that  such  adjudication 
made  on  false  evidence,  or 
!  improperly  made,  or  fraudu- 
itained,  in  which  case  it  shall 
be  lawful  for  the  said  Court, 
>lication  of  such  prisoner,  or  of 


any  creditor  of  such  prisoner,  to  order 
such  prisoner,  upon  due  notice  to  be 
given  to  such  persons,  and  in  such  man- 
ner as  the  said  Court  shall  direct,  to  at- 
tend, or  to  be  brought  up,  and  the  said 
matter  to  be  re-heard  before  the  said 
Court  or  one  of  the  commissioners 
thereof  on  his  circuit,  or  such  justices 
as  aforesaid  as  the  ease  may  require, 
who  shall  thereupon  re-hear  the  same, 
and  shall  and  may,  if  just  cause  shall 
appear,  annul  the  original  adjudication 
and  order  thereupon  made  in  such  case." 

(c)  4  Car.  &  P.  311. 

{(1)  5  Car.  k  P.  376. 


Samuel  t?.  Duke,  Knt.,  Ford,  and  Another. 

ISR  against  the  snentf,  the  execution  creditor,  and  another,  for  convert-  Wher«  s  cre- 
the  goods  of  the  plain tifi:    P/^a*  ;—/'Vr*/,  not  guilty,    i&conrf,  that  the  omIw"t*of^ 
was  not  possessed  of  the  goods  and  chattels  in  the  declaration  mentioned.  A  /a-  afrainst 

the  goods  of  hit 
debtor,  and  has 
sftenraTdi  abandoned  it,  he  cannot  under  the  same  writ,  take  the  goods  of  the  de\>lor  .n  the 
hands  of  a  bona  fide  purchaser. 

In  an  action  of  trover  brought  by  the  bona /cl^  purchaser  of  goods  against  the  sherffftnd  the 
flXecutiion  creditor,  for  seizing  under  a  fi.  fa,  which  had  been  abandoned  by  the  creditor,  the 
defendaDts  pleaded  jointly  pot  guilty,  and  that  the  plaintiff  was  not  possessed  of  the  goods 
as  of  his  own  property. 

Hdi.  that  as  the  plaintiff  had  a  right  to  treat  the  seizure  as  the  act  of  conversion,  tht 
sheriff  could  not,  under  those  pleadings,  shew  that  he  had  a  right  to-seise  the  property. 
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At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  . 
Term,  1838,  it  appeared  that  one  Browning  being  indebted  to  the  def 
Fordf  gave  him,  on  the  6th  September y  1836,  a  warrant  of  attorney 
amount  of  the  debt,  which  was  to  be  paid  by  instalments.  The  debt  ren 
unpaid,  the  defendant  Ford  issued  a  writ  o^Ji./cu,  and  on  the  1 0th  De 
in  the  same  year,  delivered  it  into  the  hands  of  the  sheriff,  the  other  deft 
l^is  writ  was  executed,  and  certain  property  which  was  proved  to  belong 
Rister  of  Brouming,  was  taken  in  executioiL  Subsequently,  on  tl 
Januartj,  1837,  the  sister  gave  the  defendant  Ford  a  warrant  of  atl 
parable  by  instalments,  to  secure  her  brother's  debt ;  upon  which  Fof 
Browning  that  he  had  obtained  a  warrant  of  attorney,  and  that  the 
seized  were  released  from  the  execution.  On  the  5th  January, 
Browning  applied  to  Ford  for  another  advance  of  Inoney^  to  be  made 
security  of  furniture  at  Browning's  chambers ;  no  adTinoey  however,  wa! 
Ford  afterwards  found  in  the  sheriff's  office  the  .old  writ  under  whi 
goods  of  Miss  Browning  had  been  taken  in  DeemnitHs  1836,  and  in 
1837,  delivered  it  to  the  defendant,  the  sheriff,  who  seized  at  the  chs 
the  furniture  which  was  then  claimed  by  the  plaintiff  under  a  bill  c 
bearing  date  the  15th  April,  1837.  The  learned  Chief  Baron  directed  tl 
to  consider  whether  the  defendant  Ford,  by  taking  the  warrant  of  at 
and  by  his  declaration  that  the  goods  were  released,  had  not  evinced 
tention  of  abandoning  the  writ  of  10th  December,  1836.  The  jury 
a  verdict  for  the  plaintiff,  damages  485/.  \9e.  Piatt  having  obtained 
to  shew  cause  why  this  verdict  should  not  be  set  aside  and  a  nonsuit  ei 


F.  Kelly  and  R,  V.  Richards  shewed  cause. — The  sheriff  was  not  ji 
in  seizing  the  plaintiff^s  property  under  a  writ  which  had  been  abandoi 
the  execution  creditor. — [Parke,  B. — The  question  is,  whether  a  credit 
after  execution  has  agreed  to  abandon  his  writ,  can  afterwards  enforc 
as  to  avoid  mesne  incumbrances,  or  whether  it  must  not  be  considered 
writ  from  the  time  that  he  attempts  to  enforce  it.] — Prima  facie,  the 
are  .bound  from  the  delivery  of  the  writ  to  the  sheriff,  and  the  debtor 
alienate  them,  but  this  inability  to  alienate  them  cannot  last  for  ev( 
must  be  held  to  have  terminated  in  this  case  as  soon  as  the  defendan 
evinced  an  intention  of  abandoning  his  writ.  The  delivery  of  the  wr 
not  take  the  goods  absolutely  from  the  debtor  until  the  writ  has  bee 
cuted.  Payne  v.  Drewe  (a)  shews  that  a  writ  of  sequestration,  which 
bles  a  fi,  Jh.,  does  not  bind  the  goods  absolutely  so  as  to  prevent  the 
from  selling  under  a  writ  subsequently  directed  to  him.  In  that  ca 
writ  of  sequestration  remained  unexecuted  eighteen  months,  and  that  c 
stance  was  one  ground  on  which  the  Court  decided  that  the  goods  w( 
absolutely  bound  by  the  first  writ.  In  the  present  case  there  is  an  it 
of  six  months  between  the  suing  out  of  the  writ  and  its  execution,  in  a< 
to  the  declaration  of  the  defendant  Ford,  that  the  goods  were  released, 
the  defendants  cannot  avail  themselves  of  their  present  defence  und 
pleadings  on  this  record,  for  as  the  property  is  not  by  the  writ  divested 
the  plaintiff,  and  the  defendants  possess,  at  most,  a  mere  right  of  $ 
without  any  right  of  property,  they  ought  to  have  pleaded  specially. 


(a)  4  East,  523. 


EASTER  TERM,  1838. 


120 


Y.  Knighi  (h)  liiflen  from  this  case,  because  there  the  defendant  was  entitled 
to  the  p<jSse5sion  of  the  property  in  dispute.  Here  the  seizure  by  which  the 
ddendants  obtained  the  goods,  is  treated  by  the  plaintiff  as  the  act  of  con« 
^ersioii. 


Jfait^  and  J,Bayley^  contrd. — The  effect  of  the  delivery  of  the  writ  to  the 
iff  is,  to  take  from  the  debtor  the  right  of  assigning  his  property,  except 
rket  overt ;  and  the  nile  is  reasonable,  because  it  is  the  duty  of  a  pur« 
to  ascertain  at  the  sheriff's  ofike  whether  any  writs  have  been  issued 
t  the  property  tht^t  he  is  about  to  purchase. — [Aiderson,  B. — Your 
■fumcnt  goes  to  this  extent,  that  if  the  present  plaintiff  had  sued  a  third 
penoD  for  taking  these  goods,  that  person  could  set  up  the  writ  and  execu- 
tion as  a  defence/'j-^No  one,  except  the  slicriff  and  the  creditor,  could  avail 
Umfelf  of  this  defence.— [-^/c/^r^on,  B. — Then  if  the  property  passes  as 
ipinst  some  parties,  but  not  as  against  others,  docs  not  that  matter  require 
Id  be  specially  pleaded. — Parke,  B. — According  to  your  argument,  if  a  man 
posessed  goods  worth  10,000/.,  and  a  writ  was  sued  out  against  him  for  100/., 
k  could  not  pass  away  the  smallest  portion  of  those  goods.] — Owen  v. 
Ibughl  shews  that  the  present  defendant  was  not  bound  to  plond  spc- 
aJj. — \^Parke,  B. — If  the  seizure  did  nut  constitute  the  convorsicm,  the  she- 
nf  ipay  say  that  at  the  time  of  the  conversion  he  had  a  right  of  possession, 
ttd under  these  pleadings  may  give  in  evidence  his  right  to  seize;  but  where, 
■  iothe  present  case,  the  plaintiff  treats  the  seizure  itself  as  the  act  of  con- 
ivsion,  can  you  argue  that  the  pleadings  are  correct  ?  In  Owen  v.  Knight 
<1k  defendant  who  held  the  deed  was  entitled  to  the  possession  by  virtue  of 
blien;  had  the  sheriff  in  this  case  any  right  of  possession  before  the  seizure, 
nd  ifbe  had,  ought  he  not  to  have  pleaded  it  ?] 

lord  Abhcger,  C.  B. — I  think  there  was  evidence  for  the  jury  that  Ford 
kidibtiidoned  the  execution,  and  if  he  had  done  so,  it  would  not  afterwards 
reme.*    It  was  in  the  power  of  the  sheriff  to  put  forward  a  separate  defence, 
md  the  plaintiff  might  then  have  been  able  to  prove  that  the  sheriff  had 
Botieeof  the  abandonment  of  the  execution  ;  but  the  time  for  that  defence  has 
ptned ;  the  two  defendants  now  stand  on  the  same  ground,  and  the  abandon- 
Best  of  the  execution  by  Ford^  aflects  the  sheriff  as  well  as  himself.     I  am  of 
Qpbion  that  the  property  is  not  absolutely  changed  by  a  writ  of  y?./a.,  but 
oAf  so  &r  bound  as  to  allow  an  execution  creditor  to  pursue  it  when  in  the 
lands  of  another.     The  case  of  Payne  v.  Drewe  decides,  that  property  is 
not  changed  until  a  sale  has  actually  taken  place.    The  effect  of  that  doctrine 
it,  that  property  may  be  assigned,  subject  to  certain  obligations.     And  as 
io  this  case  the  property  did  pass  to  the  plaintiff,  notwithstanding  the  writ  of 
f^fa^  1  think  this  rule  roust  be  discharged. 

Parkb,  B* — ^The  point  reserved  for  our  consideration  is,  whether  the 
transfer  whk:h  was  made  to  the  plaintiff  ailer  the  delivery  of  the  writ,  is  to  be 
eoRsidered  as  absolutely  void.  It  is  clear  from  the  Equity  Cases  Abridged,  that 
subsequently  to  a  writ  oi  fi,fa,  a  party  may  convey  propert}',  subject  to  the 
right  of  seizure,  under  that  writ.    In  this  case,  the  property  passed  to  tho 


VOL  I 


(*)  4  Bing.  N.  C.  54 
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plainfifll)  but  the  sheriff  was  justified  in  seizing  it  under  the  writ.  But  Bfr. 
Piatt  goes  further,  for  he  says,  that  the  sheriff  was  at  liberty,  not  only  to  seia^ 
but  to  sell  the  property.  The  answer  to  that  argument  is,  that  Ford  had 
agreed  to  abandon  the  execution  ;  and  as  there  was  sufficient  evidence  of  the 
abandonment,  I  think  that  Browning  might  have  disposed  of  the  goods  and 
have  brought  an  action  against  any  one  who  took  them  away;  and,  therefoffc^ 
that  a  purchaser  from  him  might  do  the  same.  If  a  distinction  could  hai 
been  taken  between  Ford  and  the  sheriff,  the  latter  might  have  defended  hk 
self  against  this  action,  because  he  was  bound  to  look  at  the  writ  only,  and 
seize  all  the  goods  that  belonged  to  Broumng  at  the  time  of  delivery  of  the 
writ,  unless  he  received  a  countermand  from  Ford ;  but  no  such  distinction 
was  taken  at  the  trial,  and  if  such  defence  had  been  attempted,  the  plaintiff 
might  have  been  able  to  shew  a  countermand  from  the  defendant  Ford,  Bit 
it  is  unnecessary  to  give  an  opinion  on  this  point,  as  I  think  the  sheriff  oodd 
not  have  offered  that  justification  under  these  pleadings.  It  was  necessary  (or 
him  to  shew  that  he  had  a  lawful  possessory  right  to  this  property,  and  he 
could  not' do  that  in  a  case  where  the  seizure  itself  constitutes  the  conyenioQ. 


1 

1 
i 


BoLLAND,  B.,  and  Alderson,  B.,  concurred. 


Rule  discharged. 


Where  the  de- 
fendant it 
bound  to  ac- 
cept short 
notice  of  trial, 
and  the  plain- 
tiff omita  to 
give  inch 
next  opportu- 
noticc  for  the 
nity  of  trial, 
'  the  defendant 
is  afterwards 
entitled  to  the 
regular  notice. 


DiGNAM  v:  Ibbotson. 

A  RULE  had  been  obtained  calling  upon  the  plaintiff  to  shew  cause  whf  j| 
the  verdict  obtained  by  him  should  not  be  set  aside  for  irregu*  ! 
larity,  under  the  following  circumstances:  on  the  11th  November,  1837,  the 
defendant  obtained  an  order  for  four  days*  time  to  plead,  on  conditioo  ef 
''pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of  trial,  if  neoee- 
sary,  whether  before  the  sheriff  or  not.'*  The  defendant  resided  in  York- 
shire.  On  the  3d  and  5th  January,  1838,  two  short  notices  of  trid 
were  delivered  to  his  attorney,  both  of  which  were  returned  to  the  plaintiC 
On  the  17th,  another  short  notice  of  trial,  before  the  sheriff,  was  sent  to  the 
defendant's  attorney  and  retained  by  him.  The  cause  was  afterwards  tried  ai 
undefended,  and  the  plaintiff  obtained  a  verdict.  It  appeared  that  the  sherif 
is  in  the  habit  of  sitting  twice  in  each  week  for  the  trial  of  causes. 

C,  Jones,  now  shewed  cause,  and  contended,  that  the  words,  "  if  necessary," 
gave  the  plaintiff  the  option  of  delivering  short  notice  of  trial  or  otherwise; 
and  that  as  the  defendant  had  obtained  the  indulgence  of  four  days'  time  to 
plead,  he  was  bound  to  accept  short  notice,  Le  Fevre  v.  MoHneux  (a),  and 
that  at  all  events,  he  had  waived  the  irr^ularity  by  keeping  the  notice. 

Per  Curiam.  The  only  difficulty  in  this  case  is,  that  there  is  no  mention  of 
any  specific  time  for  which  notice  of  trial  ought  to  be  given.  The  case  how- 
ever must  be  governed  by  the  rule  that  applies  to  notice  of  trial  for  sittings 
after  term,  where  if  a  party,  after  giving  notice,  suffers  one  sittings  to  ehpse, 


(a)  6  Dowl.  P.  C.  153. 
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t  then  give  the  regular  notice.     The  defendant  therefore  was  entitled  Exfheqner. 

sual  notice  of  trial,  and  we  do  not  think  he  has  waived  his  right  bj  Dionam 
the  notice  that  he  received.    The  rule  must  be  made  «• 

Absolute  with  costs. 


Ellis  v.  Thompson  and  Kebbel. 

JMPSIT.     The  declaration  stated,  that  it  was  agreed  between  the  where  a  writ- 
feintiff  and  the  defendants,  that  the  plaintiff  should  sell,  and  the  de-  Jhewreor^''' 
:s  should  buy  two  hundred  tons  of  lead,  deliverable  in  the  river  Thames,   goods  is  silent 

per  ton.     That  within  a  reasonable  time  afler  the  making  of  the   of  their  deli- 
e,  the  plaintiff  was  ready  and  willing,  and  tendered  and  offered  to  the  Y^'  pafoj e^i- 
ints  to  deliver  to  them  the  said  two  hundred  tons  of  lead,  but  that  the  misaible,  to 
ints  would  not  accept  or  pay  for  the  same ;  by  reason  whereof,  the  ^^i2ch^*the  rea" 
f  was  forced  to  sell  the  lead  at  a  lower  price  than  the  defendants  had  »onablene88  of 
to  pay  him,  to  the  plaintiff's  damage,  &c.   Pleas : — Firsty  non  assump-  delivery  may 
'econd,  that  the  plaintiff  did  not  tender,  or  offer  to  deliver  the  lead  to   ^*  inf^^rred, 
fendants  withm  a  reasonable  time,  and  issue  thereon.     At  the  trial  dence  does  not 
Lord  Abinger,  C.  B.,  at  the  Sittings  in  London  after  Michaelmas  Term,  ^^^ct.     ^^^ 
the  following  facts  appeared  in  evidence.     The  plaintiff  was  part  owner 
id  mine,  in  the  county  of  Salop,  called  the  Bog  Mine  ;  the  defendants 
;ad  and  iron  merchants  in  the  city  of  London,     The  Bog  Mine  is  dis- 
Dout  sixteen  miles  from  Shrewsbury,  and  the  practice  of  the  plaintiff 

send  the  lead  ore  to  be  smelted  at  a  place  midway  between  the  mine 
5  town  of  Shrewsbury,  When  the  lead  was  smelted,  it  was  conveyed 
ewsbury^  to  be  shipped  from  thence  to  Gloucester  or  Liverpool,  the 
learest  to  that  place,  both  of  which  are  nearly  equidistant  from  London* 
satest  part  of  the  lead  when  ready  for  delivery,  was  kept  at  Shrewsbury, 
ere  was  a  small  depot  at  Gloucester,  On  the  22d  March,  1837,  the 
ag  contract,  on  which  this  action  was  brought,  was  marie  between  the 
r  and  the  defendants,  and  was  inserted  in  the  bought  and  sold  notes, 
Bought  for  account  of  Messrs.  Wm,  Thompson  and  Co,  of  Mr.  Thos, 
two  hundred  tons  of  Bog  Mine  lead,  deliverable  in  the  river  Thames?^ 
the  verbal  making  of  the  contract  and  before  the  bought  note  was 
I,  the  broker  told  the  plaintiff  that  the  lead  was  ready  for  shipment; 
>ker  believed,  but  had  no  certain  knowledge,  that  the  lead  was  lying  at 
sbury,  and  he  stated  at  the  trial,  that  Gloucester  and  Liverpool  were 
xaitr  from  whence  Bog  Mine  lead  was  generally  shipped.  On  the  25th 
i,  the  broker  informed  the  defendant  Kebbel  that  if  the  lead  was  shipped 
Averpool  or  Gloucester,  the  plaintiff  would  allow  the  expence  of  freight 
irance  from  either  of  those  places.  On  the  5th  April,  the  defendants 
d  the  lead  to  be  sent  to  London  ;  it  was  forthwith  shipped  at  Shrews^ 
a  board  small  craft,  to  be  conveyed  along  the  canal  to  Gloucester,  and 
y&Dg  transferred  to  larger  vessels,  was  forwarded  to  London,  But 
to  the  want  of  water  between  Shrewsbury  and  Gloucester,  considerable 
took  place,  and  the  lead  did  not  reach  London  till  the  27th  May,  When 
fed,  the  defendants  refused  to  receive  it  as  a  fulfilment  of  the  oontract« 
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alleging  that  it  had  not  been  Bent  in  a  reasonable  time ;  but  it  was  nltimatelj 
agreed  that  they  should  buy  it  at  the  rate  of  16/.  per  ton,  without  prejudice 
to  the  right  of  disputing  their  liability  to  perform  the  original  agreement.  Lord 
Abinger,  C.  B.,  in  addressing  the  jury,  said,  **  I  think,  therefore,  that  we  may 
take  it  for  granted,  that  the  understanding  on  the  part  of  the  defendants  ami 
the  broker  who  so  made  the  contract  was,  that  the  lead  was  ready  for  ship- 
ment at  one  of  those  two  places,  {^Gloucester  or  Liverpool)^  and  it  is  furthcf 
confirmed,  by  the  application  made  to  the  broker  by  Kebbelon  the  very  next  day^ 
or  the  day  but  one  after,  to  know  from  him  whether  Mr.  Ellie  would  under* 
take  to  consent  to  pay  the  freight  and  insurance  from  Liverpool  or  Glouce$' 
ter,  as  the  case  might  be."  His  lordship  then  told  the  jury  that  Shrewebury 
could  not  be  the  place  of  shipment,  but  that  what  was  meant  was,  the  pitce 
of  shipment  for  the  river  Thames  ;  that  the  time  of  delivery  would  begin  to 
run  from  the  5th  Aprils  and  that  the  question,  therefore,  was  whether  the 
plaintiff  had  p>erformed  his  contract  in  a  reasonable  time ;  whether,  in  fact,  be 
occupied  more  time  than  an  average  voyage  would  have  required  them  to 
occupy.  No  objection  was  taken  at  the  trial  to  the  admissibility  of  the 
broker^s  statement  that  the  "  lend  was  ready  for  shipment ;"  nor  did  the 
plaintiff's  counsel  interfere  to  prevent  his  lordship  from  laying  this  statement 
before  the  jury.  The  jury  found  a  verdict  for  the  defendant.  In  Hilary 
Terniy  Crowder  obtained  a  rule  to  shew  cause  why  the  verdict  shoiiid  not  be 
set  aside  and  a  new  trial  granted. 


Maule  and  Sir  W,  W,  Follett,  now  shewed  cause. — This  rule  has 
obtained  on  two  grounds ;  first,  that  the  broker's  evidence,  that  the  lead 
ready  for  shipment,  was  not  admissible,  as  its  effect  was  to  vary  a  writteim 
instrument;  secondlt/,  theii  the  learned  Chief  Baron,  misdirected  the  jury  as 
the  effect  of  that  evidence.     Admitting  the  evidence  to  have  been  inadm 
sible,  and  the  learned  judge  to  have  been  wrong  in  his  direction,  still  there 
no  ground  for  a  new  trial,  as  the  evidence  was  not  objected  (o  at  the  ti 
and  the  judge  was  not  required  to  submit  the  case  to  the  jury  in  a  di£kre^i 
manner.     If  improper  evidence  is  offered,  the  counsel  should  object  to  i 
admission ;  if  the  judge  misdirects  the  jury,  the  counsel  should  suggest 
own  mode  of  putting  the  question  to  them;  and  if  he  is  overruled,  he 
ground  for  applying  for  a  new  trial ;  but  until  he  interposes,  the  judge 
conclude  that  he  is  content  to  admit  the  evidence,  and  that  he  is  satisfied 
the  direction.    If  an  unstamped  instrument  which  requires  a  stamp,  is 
the  trial  without  objection,  its  admission  under  such  circumstances  form 
ground  for  a  new  trial.     But  in  truth,  the  statement  of  the  broker  was 
sible  in  evidence,  for  neither  its  object  nor  its  tendency  was  to  vary 
written  contract,  but  to  shew  that  the  lead  was  not  delivered  withi||^a  rea^ 
able  time.     The  written  agreement  was  silent  as  to  the  time  of  the  deliv" 
The  omission,  therefore,  might  be  supplied  by  parol  evidence:  the  state 
of  the  broker  shewed  that  the  goods  were  at  Gloucester  or  Liverpool 
for  shipment;   the  broker,  therefore,  contracted  to  deliver  them,  and 
defendant  to  receive  them  within  such  time  as  would  be  necessary  fo 
voyage  between  either  of  those  two  places  and  London.     The  questi 
what  is  a  reasonable  time  for  the  delivery  of  goods,  is  not  an  abstract  ques= 
but  is  dependant  upon  circumstances ;  and  the  important  9rcumstan 
this  case  is,  that,  according  to  the  statement  of  the  plaintiff's  agent,  th^ 
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*iB  lying  at  Gloucester,  ready  for  delivery.  If  a  party  had  agreed  by  a 
wntten  contract  to  purchase  wine  of  a  merchant,  and  no  mention  was  made  of 
the  time  when  it  was  to  be  delivered,  would  it  not  be  competent  for  the  buyer 
to  shew  the  situation  of  the  merchant's  cellars,  with  a  view  to  determine  the 
nuonableness  of  the  time.— [Lord  Abinger,  C.  B.— The  issue  in  this  case 
w*  upon  the  reasonableness  of  the  time  of  delivery :  the  written  instrument  is 
tnere  naked  contract,  giving  no  information  upon  this  point ;  it  required  ex- 
piuation^and  might  be  explained  by  parol  evidence.] — The  plaintilTgave  evi- 
*oce  similar  to  that  which  he  now  objects  to ;  for,  with  the  view  of  per- 
wwling  the  jury  that  the  lead  wa»  understood  to  Ikj  shipped  from  Shrews- 
'•'■y*  be  proTed  that  the  plaintiff  had  a  depot  at  that  place.  The  learned  judge 
w*  right  in  directing  the  jury  that  the  shipment  was  to  be  made  from  Glow- 
tirter,  for  putting  the  lead  on  board  small  vessels  at  Shretcsburif  to  be  re- 
■oved  into  others  at  Gloucester,  could  not,  with  any  propriety  of  language, 
lieteraied  a  shipment.— [/(/</«r«on,  B. — Shipment  means  putting  conunodities 
«  board  a  sea-going  vessel.] 

Crtncder  and  Kaye,  con/ra.— The  broker  was  the  agent  of  the  plaintiff,  and 
werefore  the  latter  could  not  object  to  his  evidence.  Nor  could  a  counsel 
ilerrupt  the  judge,  and  suggest  the  mode  in  which  a  question  ought  to  be 
ftbmilted  to  the  jury.  But  it  was  quite  a  diflerent  point  whether  the  evi- 
oeoce  was  to  be  admitted,  and  whether  when  admitted  it  was  to  have  the 
force  of  a  warranty.  The  plainlilf  contends  that  the  statement  of  the  broker 
wght  not  to  be  incorporated  in  the  contract. — [A/derson,  B. — The  contract  is 
M varied  by  the  broker's  statement;  suppose  the  buyer  had  asked  when 
w  was  to  expect  the  lead,  and  the  answer  had  been,  that  it  was  lying  at 
Wiirct#rer,  would  not  that  be  a  rational  answer?]— The  learned  Chief  Baron 
*w  wrong  in  directing  the  jury  to  infer  that  the  shipment  was  to  take  place 
■wfonee^/er.  The  defendants  could  not  have  supposed  that  the  lead  was 
VBStt  that  place,  for  they  must  have  been  accjuaintcd  with  the  locality  of 
'•Bog  Mine,  and  have  known  that  the  plaintiff's  princi[)al  depot  was  at 
«wir#6tiry.  It  was  also  in  evidence,  that  lead  is  termed  *'  ready  for  ship- 
■»t  as  soon  as  it  is  smelted,  and  this  was  known  to  the  broker. — [lx)rd 
^oinger,  C.  B. — You  contend,  in  fact,  that  I  ought  to  have  rejected  the 
wwer^H  declaration  as  to  the  place  where  the  lead  was,  and  to  have  intro- 
*wed  his  mere  knowledge  or  belief  that  the  lead  was  at  the  mine.]— The 
miaiunication  between  the  parties  with  regjird  to  the  freight  a?id  insurance, 
ttJpUes  that  the  lead  was  to  be  delivered  at  Shrewsbury. 

UMTU  Abinobr,  C.  B. — The  issue  in  this  cause  is  not  upon  the  existence 
.  .  ^^f^ct,  but  upon  the  question  whether  the  goods  were  delivered 
^thin  a  reasonable  time.  And  the  present  motion  is  made  on  the  grounds, 
frst,  that  I  received  parol  evidence  which  tended  to  vary  a  written  contract ;  and 
•fondly,  that  I  misdirected  the  jury  as  to  the  effect  of  that  evidence.  Where  a 
cootract  says  nothing  as  to  time,  the  question  of  time  is  a  collateral  point ;  and 
d  ^^^A^  ^  inferred  from  the  instrument  itself,  all  parol  evidence  would  be  ex- 
cluded. But  where  the  contract  is  short  and  silent  upon  the  subject,  no 
opinioo  can  be  formed  of  the  reasonableness  of  the  time,  if  all  extrinsic  evidence 
■rejected.  Suppose  a  bare  contract  to  be  made  for  the  sale  of  goods,  and 
the  question  to  arise  whether  they  had  been  delivered  within  proper  time, 
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B*(fieqver,  might  you  not,  with  a  view  to  determine  that  question,  show  where  the  goods 
Ellis  ^®^®  manufactured  ?  Mr.  Crowder  says  he  was  at  liberty  to  prove  thai 
Shrewsbury  was  the  contemplated  place  of  shipment,  if  that  be  so,  his  own 
argument  establishes  that  parol  evidence  was  properly  admitted  in  this  case. 
The  broker  said,  that  Liverpool  and  Gloucester  where  the  ports  nearest  to 
the  Bog  Mine.  I,  therefore  thought,  that  the  time  should  be  measured  from 
those  places  ;  but  the  tendency  of  the  plaintiff's  argument  is,  that  I  ought  to 
have  submitted  to  the  jury  what  the  broker  thought,  and  not  what  he  actually 
said.  Then  it  is  urged  that  the  letter  from  K$bb$l  to  the  broker,  shews  that 
the  parties  believed  the  lead  to  be  at  Shrewibury  ;  but  that  argument  is  &]• 
lacious.  The  parties  contract  for  lead  to  be  delivered  from  Gloucester  or 
Liverpool,  and  an  application  is  made  to  the  plaintiff  to  deduct  the  freight 
and  insurance  from  those  places  ;  if  the  defendant  had  thought  the  lead  was 
at  Shrewsbury,  he  would  have  asked  for  the  freight  and  insurance  from  that 
place.  Again,  the  defendants,  who  were  lead  merchants,  and  acquainted  with 
the  fluctuating  nature  of  that  commodity,  were  not  likely  to  have  bought  it  at 
Shrewsbury,  when  its  conveyance  from  that  place  to  London  might  have  oc- 
cupied many  weeks.  I,  therefore,  thought  that  the  reasonableness  of  the  time 
was  to  be  calculated  from  the  place  from  which  both  parties  supposed  the 
lead  was  to  be  shipped,  and  that  it  was  a  question  for  the  jury,  whether  the 
reasonable  time  had  been  exceeded. 

Holland,  B. — I  think  there  has  been  no  misdirection  in  the  present  case. 
I  was  struck  with  the  argument  of  Mr.  Maule,  that  the  plaintiff  was  too  late 
to  take  any  objection  to  the  admissibility  of  the  statement  of  the  broker, 
because  a  party  ought  not  at  the  trial  to  waive  all  objection  to  the  admission 
of  the  evidence,  and  after  taking  his  chance  of  a  favourable  answer,  apply  Ui 
the  Court  for  a  new  trial,  on  the  ground  of  the  reception  of  this  very  evidence. 
There  are  manv  cases  where  evidence  is  admitted  by  tacit  consent,  whkh 
would  be  rejected  by  the  judge  at  the  trial,  if  he  were  called  upon  to  do  so. 
The  alleged  misdirection  consists  in  the  mode  in  which  the  Chief  Baron 
directed  the  jury  with  regard  to  the  answer  of  the  broker.  He  told  them  that 
the  words  **  ready  for  shipment,'*  meant  that  the  goods  were  to  be  shipped 
from  Liverpool  or  Gloucester:  that  does  not  amount  to  a  misdirection,  as  the 
jury  were  capable  of  forming  an  opinion  on  the  subject,  and  they  have  adopted 
the  view  of  the  learned  jndge.  If  we  look  at  the  contract,  there  is  nothing 
that  points  to  the  locality  of  the  lead,  or  indicates  that  it  must  have  been  at 
Shrewsbury.  But  considering  the  statement  of  the  broker,  we  shall  be  in- 
duced to  conclude,  that  the  shipment  was  to  take  place  from  the  port  of 
Gloucester  or  Liverpool. 

'  »■' 
Alderson,  B. — This  action  is  brought  to  recover  a  balance  of  the  price  of 
two  hundred  tons  of  lead,  which  by  the  terms  of  a  certain  written  contract 
were  to  be  delivered  in  London.  The  time  of  the  delivery  was  not  speci- 
fied, and  when  that  is  the  case,  the  law  implies  a  reasonable  time.  It  became 
a  question  at  the  trial,  how  the  reasonableness  of  the  time  was  to  be  ascer* 
tained ;  and  I  think  the  correct  mode  of  ascertaining  that  point,  was  by  piao* 
uig  the  jury  as  nearly  as  possible  in  the  situation  of  the  contracting  partieSi 
and  laying  before  them  all  the  circumstances  of  the  case.  The  contract  is 
for  the  sale  of  Bog  Mine  lead ;  those  terms  apprize  the  purchaser  of  the  sitoa- 
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tieQ  of  the  minCy  and  of  the  place  where  the  lead  first  appears  in  a  saleable 
state.    But  the  parties  wish  for  further  information :  they  desire  to  know  the 
exact  utuation  of  the  lead,  with  a  view  to  ascertain  when  they  may  expect 
to  receive  it,  the  answer  is,  that  it  is  "  ready  for  shipment,"  but  where?    The 
nsual  ports  of  shipment  are  Gloucester  or  Liverpool^  any  one  therefore  who 
received  an  answer  that  the  lead  was  ready  for  shipment,  would  expect  it  to 
be  delivered  at  one  or  other  of  those  two  places.  The  jury  were  to  form  their 
epinion,  and  to  say  whether  a  longer  time  had  been  taken  for  the  delivery  of 
tbii  lead,  than  is  usually  occupied  in  the  voyage  between  cither  of  those  two 
pihoes  and  London,  They  have  found  that  the  time  employed  was  unreasona- 
ble, and  Ithink  their  verdict  is  right.    But  then  it  is  said,  that  this  view  of  the 
case  is  altered  by  the  correspondence,  in  which  the  defendants  require  a  de- 
duction of  the  freight  and  insurance.     My  construction  of  the  letter  is,  that 
tbe  defendants  intended  to  take  the  lead  at  Liverpool  or  Gloucester^  and  that 
they  requested  the  plaintiff  to  ship  it  at  one  of  those  places.     These  letters 
oonfinn  the  evidence  of  the  broker. 


Ellis 
THOMPSoir. 


Lord  Abi!«oer»  C.  B.,  stated  that  Parke^  B.,  who  had  left  the  Court  during 
the  argument^  concurred  with  the  rest  of  the  Barons. 

Rule  discharged. 


Atlee  and  others  v.  Backhouse. 

ASSUMPSIT  for  money  had  and  received,  and  on  an  account  stated. 
PUa:  non  assumpsit.  The  plaintiffs  were  distillers,  the  defendant 
vttthe  Receiver-General  of  the  Excise.  On  the  night  of  the  1st  September, 
104,  the  officers  of  the  excise  entered  the  plaintiffs*  premises,  and  seized  as 
tvfeited  1 1 ,000  gallons  of  spirits,  together  with  wagons,  vats,  pump,  and 
Btessils.  On  the  next  day,  the  plaintiffs  wrote  the  following  letter  to  the 
GDOunissioners  of  Excise : — 

'  Honourable  Sirs — An  extensive  seizure  of  spirits  has  been  made  last 
B^t  and  this  morning.  Your  honours*  officers  will  detail  to  you  the 
whole  particulars.  We  have  to  crave  your  honours*  indulgence  that  the 
ipirits  seized  may  be  restored  to  us,  we  on  our  parts  entering  into  bonds  to 
five  security  for  the  payment  of  what  penalty  may  have  been  incurred  upon 
tbe  investigation  of  the  case. 

"  I  remain,  for  partners  and  self, 

"  Your  honours'  obedient  Servant, 
"  John  Atleer 


May  I, 


A  party  wliote 
goods  have 
been  bondHde 
seized  by  t  ae 
officers  of  6«« 
ctse  as  for- 
feited, and 
who  without 
alleeini^  the 
illegality  of 
the  seizure, 
spontaneously 
pays  money  to 
the  cnminis- 
sioners  of  ex- 
cise to  obtain 
the  restitution 
of  them  cannof 
afterwards 
recover  back 
the  money  so 
paid. 


The  proposal  contained  m  this  letter  having  been  rejected  by  the  board  of 
comnisaioners,  the  plaintiffs  on  the  4th  of  September,  addressed  another  let- 
ter to  the  board,  requesting  the  restitution  of  their  property,  upon  paying  into 
tie  hands  of  the  Receiver  of  the  Excise,  the  value  of  the  spirits,  &e. ;  namely, 
MOO/^  to  abide  the  result  of  a  trial  or  investigation.  They  subsequently 
^viote  other  letters  to  the  commissioners,  petitioning  for  the  restitution  of  their 
poperty  upon  payment  of  the  sum  of  6,500/.,  and  5000L  unconditionally. 
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In  consequence  of  these  letters,  the  wagons,  &c.  of  the  plaintifis  were  restored 
to  them,  upon  their  paying  the  sum  of  200/.,  the  commissicMiers  declining  to 
comply  with  the  rest  of  their  demands.  On  the  11  tb  September,  the  plaintiffs 
wrote  the  following  letter : — 

**  To  the  Honourable  Commiaaioners  of  Hie  Majeetye  Exciee, 

"  Honourable  Sirs — Your  honours  are  aware  that  on  the  night  of  the  Ist 
of  September  instant,  an  extensive  seizure  was  made  by  your  o9icers  of 
spirits,  vats,  and  wagons,  upon  our  premises,  for  an  alleged  breach  6f  re- 
venue laws  on  the  part  of  our  servants.  Without  entering  now  upon  the 
merits  of  the  case  we  are  most  anxious  to  avoid  the  great  anxiety  attendant 
upon  any  legal  proceedings,  and  to  remove  the  grievous  hindrance  and  inter- 
ruption which  the  seizure  of  our  property  has  unavoidably  occasioned  to  the 
prosecution  of  our  business,  we  therefore  respectfully  crave  of  your  honours, 
that  on  our  paying  the  sum  of  5000/.  "  the  whole  of  the  property  should  be 
restored  to  us." 

This  proposal  having  been  rejected  by  the  commissioners,  the  plaintiffs  on 
the  same  day  wrote  another  letter  in  the  same  terms,  and  concluded  thus,  **  We 
therefore  respectfully  crave  of  your  honours,  that  on  our  paying  the  sura  of 
5,962/.  14*.  together  with  the  200/.  already  paid  by  us  to  the  collector  as 
under,  the  whole  of  the  property  seized  should  be  restored  to  us." 

Upon  receiving  this  letter,  the  commissioners  intimated  to  the  plaintiffs,  that 
they  could  not  accept  any  offer  for  the  restoration  of  the  seizure,  the  accept- 
ance of  which  might  prejudice  any  proceeding  that  they  might  be  advised  to 
institute  for  penalties.  One  of  the  plaintiffs  then  wrote  the  following  letter 
to  the  commissioners : 

"  Honourable  Sirs — I  beg  ,to  state  that  by  our  paying  tht>  sura  of 
6,162/.  14*.  we  give  up  all  claim  to  the  seizure,  holding  ourselves  responsible 
for  such  proceedings  for  penalties  as  the  board  may  think  fit  to  institute." 

The  above  sum  was  the  value  of  the  goods  taken  under  a  writ  of  appraise- 
ment, which  had  been  previously  sued  out.  The  commissioners  acceded  to 
the  proposal  cont^iined  in  this  letter  of  the  plaintiffs,  and  the  goods  were  res- 
tored to  the  latter  on  payment  of  the  above  sum  into  the  hands  of  the  defend- 
ant. The  plaintiffs  did  not  complain  in  any  of  their  letters  that  their  property 
had  been  illegally  seized.  An  information  against  the  plaintiffs  for  penalties 
was  afterwards  filed  by  the  Attorney  General, and  was  tried  in  London,  in  May, 
1835,  when  a  general  verdict  for  1,000/.  was  taken  for  the  crown  by  agree- 
ment. This  money  was  paid  to  the  defendant,  and  by  him  distributed  accord* 
ing  to  the  provisions  of  the  Act  of  Parliament.  In  February,  1837,  the  de- 
fendant first  received  notice  of  the  intention  of  the  plaintiffs  to  sue  for  the  re- 
covery of  the  sum  of  6,000/.,  and  afterwards  the  action  was  brought  At  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings,  after  Trinity  Term, 
the  plaintiffs  were  nonsuited.  Erie  having  obtained  a  rule  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  granted. 

Sir  /.  Campbell,  A.  G.,  Sir  R.  M.  Rolfe,  S.  G.,  Tancred,  and  Kaye,  shewed 
cause. — The  plaintiffs  are  not  entitled  to  recover  in  this  action ;  Firet,  be- 
cause the  contract  on  which  they  paid  their  money,  and  received  back  their 
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piodf  was  entirelj/Toliintary,  and  was  a  valid  contract  on  good  consideration. 

Sictmdi^,  because  the  defendant  is  a  mere  receiver,  and  has  paid  over  the 

wooey  in  question  without  any  notice.     The  plaint ifls'  letters  shew  that  they 

vere  anxious  to  avoid  a  condemnation  of  the  goods,  and  that  with  that  view, 

lliey  had  Yoluntarily  paid  the  money.     The  contract  for  the  payment  of  the 

nooey  was  valid,  as  the  7  &  a  Geo.  4,  c.  53  (a),  s.  98,  enables  excise  com- 

inisRbners  to  restore  seizures,  and  compound  penalties  at  any  time  before 

jodgment.     The  crown  made  a  bona  fide  seizure  of  the  plaintiffs'  goods,  and 

instead  of  proceeding  to  condemn  them,  consented  to  restore  them  on  being 

pijd  a  less  sum  than  the  actual  value  of  tlic  goods.     That  is  a  sufficient  con- 

»denition  for  the  payment  of  this  money  by  the  plaintiffs.     If  we  assume  it 

to  be  doubtful,  whether  these  goods  would  have  been  ultimately  condemned, 

BtiU  there  is  a  sufficient  consideration  for  the  payment  of  this  money.    Long- 

ridge  v.  Dorville  (6).     If  this  had  been  merely  an  executory  agreement,  the 

rrowD  might  have  enforced  it,  and  it  would  have  been  no  defence  to  urge  the 

illegal  nature  of  the  seizure.     It  cannot  be  said,  that  this  money  is  recover- 

ible,  as  money  paid  under  compulsion  ;  because  in  all  cases  of  money  paid 

ukler98th  section  of  the  Act,  there  must  be  a  species  of  duress. — [Parke,  B. 

—But  for  that  section  of  the  Act  of  Parliament,  the  crown  would  be  obliged 

to  proceed  with  the  seizure.] — The  cases  of  distress  and  execution  differ  from 

these,  because  there  the  goods  are  in  the  nature  of  a  pledge  for  the  payment 

ofthe  rent.     Here  the  seizure  is  absolute.     In  Irving  v.  Wilson  (c),  which 


Enhequer, 
Atlxs 

V. 

Backuousb. 


(a)  That   section    is  as   follows  :-^ 
'^ladlMit  further  enacted,  that  in  all 
OKswbere  any  penalty  or  forfeit  ure  shall 
kiBcorred  under  or  by  virtueof  this  Act 
trny  other  Actor  Acts  of  Parliament 
nlitb^  to  the  revenue  of  excise,  and 
itiy]  appear  to  the  satisfaction   of 
tlttconuiissioners  of  excise,  or  the  com- 
■inieiier  or  coiiimissioners  and  assist- 
aoteoniinissioners  of  excise  in  Scotland 
»d  Ireland  respectively,  that  the  same 
VII  incurred  without  any  intention  of 
fnod,  Of  of  offending  against  this  Act, 
or  toy  other  Act  or  Acts  of  Parliament 
relating  to  the  revenue  of  excise,  it 
iliall  he  lawful  for  such  commissioners 
of  excise  or  commissioner  or  commis- 
nooert  and  assistant  commissioners  of 
neite  in  Scotland  and  Ireland  respec- 
tively, to  farbear  to  order  any  prosecu- 
tion for  the  recovery  of  such  penalty,  or 
Bpon  lucb  terms  and  conditions  as  they 
reraectively  shall  order  in  that  behalf 
to  forbear  to  order  any  prosecution  for 
tlie  condemnation  of  such  seizure,  and 
to  restore  such  seizure  to  the  proprie- 
tor or    proprietors,    or    claimant    or 
claimants  thereof;  and  that  in  all  cases 
vhereany  prosecution  shall  have  been 
<^nimenced,  or  shall  be  depending  for 
^  recorery  of  any  duty  or  any  penalty 
^rred,  or  for  the  condemnation  of  any 
^^reinade  under  or  by  virtue  of  this 
Act,  or  any  other  Act,  or  Acts  of  Par- 
^'^'Mnt  relating  to  the  revenue  of  ex- 


cise, it  shall  be  lawful  for  the  commis- 
sioners of  excise,  or  the  commissioner 
or  commissioners  and  assistant  commis- 
sioners of  Scotland  tind  /re/anJ  respec- 
tively, at  any  time  before  judgment  shall 
be  thercu[ion  respectively  entered  up, 
or  given,  to  compound  any  such  prosecu- 
tion respectively,  by  the  acceptance  of 
such  sum  of  money  as  they  respectively 
shall  deem  fit  and  reasonable  in  that  be- 
half, for  any  such  duty,  or  in  mitip'ation 
of  any  such  penalty,  or  for  and  in  lieu  of 
the  value  of  any  such  seizure,  in,  or  by 
wav  of  compromise  of  such  prosecution, 
and  upon  payment  and  satisfaction  there- 
of to  stay  all  further  proceedings,  and 
to  restore  the  seizure  to  the  proprietor 
or  proprietors,  or  claimant  or  claimants 
thereof,  making  or  entering  into  such 
compromise.  Provided  always,  that  if 
any  such  proprietor  or  claimant  of  any 
such  seizure  as  aforesaid  shall  accept 
such  terms  and  conditions  as  aforesaid, 
or  shall  receive  back  any  such  seizure 
upon  such  terms  and  conditions,  no  such 
proprietor  or  claimant  shall  have  ur  he 
entitled  tu  nuiintain  any  action  or  suit 
for  any  recom pence  or  damages,  on 
account  of  tlic  seizure  or  detention 
thereof;  any  law,  custom,  or  usage,  to 
the  contrary  thereof  in  anywise  not- 
withstanding." 

(b)  5  B.&  Aid.  117. 

(c)  4  T.  Rep.  485. 
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will  be  cited  on  the  other  side,  the  officer,  against  whim  the  action  was 
brought,  had  not  acted  bona  fide;  on  the  contrary,  he  had'been  guilty  of  ex- 
tortion in  seizing  the  goods.  Here  the  seizure  was  bond  fide,  and  the  de» 
fendant  was  not  concerned  in  the  taking.  Hilia  v.  Street  (</),  does  not  sup- 
port the  argument  of  the  present  plaintiff,  for  there  the  agreement  was  topaj 
generally  the  charges  for  distraining,  whereas  the  charges  made  by  the  defend- 
ant in  that  case  were  excessive.  Willoughby  v.  Blaehhoute  («)»  Idndon  t. 
Hooper  (/),  Knibbs  t.  Hall(ff),  are  authorities  in  fiivour  of  the  p1ainti&  : 
Secondly,  in  the  present  case,  the  money  has  been  bond  fide  paid  over  by 
the  defendant ;  and  all  the  authorities  decide  that,  when  money  has  been 
paid  over  without  notice  by  one  who  is  a  mere  channel  of  conveyance  for  that 
purpose,  such  money  cannot  be  recovered.  The  case  of  &wwdon  v.. 
Daviee  (A),  which  was  cited  when  this  rule  was  moved  for,  is  far  from  contra- 
dieting  this  position. — \^Parke,  B. — ^Suppose  a  broker,  by  mistake,  seins 
your  goods  instead  of  another's,  and  places  the  proceeds  of  the  sale  in  tlie 
hands  of  a  banker,  and  the  banker  bona  fide  pays  over  the  sum  to  another 
person,  can  an  action  for  money  had  and  received  be  brought  agunst  the 
banker?] — Such  an  action  could  not  be  sustained.  Greenway  t.  IIvrd{i), 
shews  that  an  action  for  money  had  and  received  will  not  lie  against  an  oflker, 
who  has  paid  over  to  his  superior  the  proceeds  of  goods  seized  under  an  Ad 
of  Parliament  which  has  been  repealed.  If  this  Court  should  decide  that  the 
present  action  is  maintainable,  there  will  be  an  end  to  all  compromise  under 
this  Act  of  Parliament. 


Erie  and  W,  H.  WaUon,  eontrd. — ^The  payment  over  of  the  money  to  the 
defendant,  was  not  made  aground  of  nonsuit  at  the  trial.  The  defendant  re- 
lied upon  the  letters  only. — [Lord  Abinger,  C.  B. — ^Unless  the  contrary  wai 
proved,  I  should  presume  that  the  money  was  paid  over  by  the  seizing 
officer  in  pursuance  of  his  duty.] — The  seizure  of|the  goods  was  illegal,  and 
the  plaintiffs  may  therefore  recover  the  money  which  they  paid  to  redeem 
them. — [Parke,  B. — ^The  nature  of  the  transaction  is  this ;  the  plaintiffs  in- 
form the  commissioners,  that  if  they  will  forbear  to  decide  finally  upon  the 
seizure,  and  will  deliver  back  the  goods,  a  certain  sum  of  money  shall  be  paid 
to  them.  The  consideration  for  this  payment  was  the  foregoing  the  right  of 
condemnation  ;  and  this  circumstance  distinguishes  the  present  case  from  that 
of  private  parties  who  possess  no  such  right.] — ^It  is  clear  law,  that  if  an 
action  is  brought  for  money  which  is  not  due,  and  that  money  is  paid,  it  may 
be  recovered.  The  foregoing  of  a  claim  that  is  doubtful,  may  be  a  good  con- 
sideration for  the  payment  of  money,  but  the  case  is  otherwise  where  the 
claim  is  unfounded  or  illegal.  The  plaintiffs  could  have  proved  that  the 
seizure  was  illegal,  and  that  the  whole  transaction  was  a  conspiracy  between 
the  excise  officers  and  the  servants  of  the  plaintiffs  ;  that  being  the  case,  the 
doctrine  applies  which  is  laid  down  in  Aatley  v.  Reynolds  (j),  PulhamT. 
Down  ijk),  Shaw  v.  Woodcock  (/),  Morgan  v.  Palmer  (m),  Ditke  de  Gtub- 


(d)  5  Bing.  37. 

(e)  2  B.  &  Cr.  821. 
/)  Cowp.  414. 

1  Espin.  N.  P.  C.  84. 
1  Taunt.  359. 


(t)  4  T.  Rep.  553. 
r/)2Stra.915. 
(k)  6  Esp.  26,  note. 
(O  7  B.  &  Cr.  85. 
(m)  2  B.  &  Crea.  729. 
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val  T.  CMimM  (n),  Knihha  v.  Hall,  fortifies  this  argument,  for  there  tiie 
de/eodaot  ooald  uot  be  said  to  have  paid  his  money  by  compulsion*  as  he 
BB^t  hare  defended  himself  by  replevin. — [Parke,  B. — There  is  nothing  to 
ihew  that  at  the  time  of  the  compromise,  either  party  treated  the  seizure  as 
ilegaL] — ^Both  parties  doubted  as  to  the  legality  of  the  act.   The  time  when 
tbt  question  is  to  be  tried,  is  when  the  case  comes  before  a  Court  of  compe- 
teot  jurisdiction.     In  Mwgan  v.  Palmer,  the  mayor  of  Yarmouth  bond  fide 
beliefed  himself  entitled  to  keep  the  fee. — [Parke,  B. — In  that  case  the  plain- 
tiiT  would  haye  been  deprived  of  a  right,  if  he  had  not  paid  the  sum  de- 
moded.]— In  all  the  cases  that  hare  been  cited  the  parties  who  paid  their 
money  derived  a  benefit  from  that  payment,  but  that  benefit  was  not  held 
fofficient  to  give  validity  to  their  agreement  to  pay.  In  the  present  case,  the 
crown  has  sustained  no  loss,  and  the  plaintiffs  have  received  no  advantage.^- 
\hTke,  B. — ^The  crown  have  abandoned  their  right  of  having  the  question 
tiied  forthwith,  and  you  have  been  saved  the  risk  of  being  obliged  to  pay 
cnts. — Lord  Abinger,  C.  B. — You  treat  the  seizure  of  the  goods  as  an  act  of 
otortion,  but  they  were  not  seized  with  a  view  to  extort  money. — Bal- 
lad, B. — If  your  argument  is  correct,  a  party  might  pay  money  to  get 
bidL  his  goods,  wait  six  years  till  witnesses  were  dead,  or  till  proof  of 
fcets  necessary  to  the  defence  had  become  difficult,  and  then  try  the  legality 
flf  the  seizure  in  an  action  for  money  had  and  received.] — The  plaintiffs  have 
irived  no  benefit  from  the  compromise,  for  the  crown  did  not  mitigate  the 
penalty  or  shew  any  indulgence. 
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Lord  Abingbr,  C.  B.^We  may  admit  the  authority  of  all  the  cases  that 
Isre  been  cited.  Those  were  cases  where  property  had  been  taken  or 
leUined  to  enforce  the  payment  of  money  that  was  not  due,  and  it  was  held, 
tht  actions  for  money  had  and  received  might  be  brought  by  the  party  who 
Uto  paid  the  money.  This  rule  holds  good  with  regard  to  tolls  Improperly 
ttaded,  and  was  observed  in  the  case  of  the  Mayor  of  Yarmouth,  who  re- 
ted  to  grant  a  license  unless  a  fee  were  first  paid.  But  those  cases  have 
*>  application  here,  for  neither  the  officer  who  seized  the  goods,  nor  the  de- 
Muit  had  any  intention  of  exacting  money.  The  case  stands  thus ;  the 
pUbtifls  apply  to  the  commissioners  to  be  allowed  to  redeem  their  goods  on 
jiajment  of  a  certain  sum.  At  first  the  commissioners  refuse ;  a  negociation 
Ikea  takes  place,  the  commissioners  acting  with  perfect  bona  fide$,  entertain 
sne  doubts  whether  a  compromise  is  proper,  but  when  their  doubts  are 
deared  up,  the  matter  ends  thus ;  the  plaintiffs  are  willing  to  resign  all  claim 
to  the  goods  on  condition  of  the  crown^s  foregoing  the  right  of  condemnation, 
vithout  prejudice  however  to  the  right  to  sue  for  penalties.  Now  what  is  the 
■illation  of  the  crown  officers  ?  they  might,  without  any  liability  to  costs, 
htve  proceeded  to  obtain  a  judgment  in  rem  in  the  course  of  six  or  eight 
^^8.  They  forbear  to  take  this  course,  and  without  any  improper  motive, 
tttter  into  a  compromise,  the  condition  of  which  is,  that  the  plaintiffs  shall 
give  up  all  claim  to  the  goods.  The  latter  then  allege,  that  the  money  paid 
by  them  to  recover  the  goods  was  paid  under  duress,  and  that  they  are  at 
liberty  to  recover  it  at  any  time  within  six  years.  If  we  were  to  decide  that 
^  actkxi  is  maintainable,  we  should  render  it  impossible  for  the  commis- 


(n)  4  Ad  &  £11.  858;  2  Har.  &  Well.  54,  S.  C. 
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sioners  of  excise  to  make  any  compromise  in  respect  of  goods  seized,  exeep 
in  cases  where  they  might  be  able  to  prove  the  legality  of  the  seizure  at  ao; 
period  within  six  years.     I  think  therefore  that  this  rule  must  be  discharged 

Parke,  B. — I  am  of  the  same  opinion.  We  must  assume  it  fi*i  a  fact  ii 
this  case,  that  the  money  was  paid  over  by  the  excise  officer  to  Backhouse, 
and  by  him  to  the  bankers  of  the  Treasury,  before  any  notice  was  given  ;  and 
then  no  action  would  lie  against  the  defendant.  For,  although,  if  no  com- 
promise or  condemnation  had  taken  place,  an  action  might  have  been  sus- 
tained against  the  officer  who  made  the  seizure,  it  does  not  follow  that  an 
action  will  lie  against  the  person  to  whom  he  has  paid  it  over.  The  reasuo 
why  an  action  for  money  had  and  received  was  held  to  lie  against  the 
bailiff  in  Snowden  v.  Davit  (o)  is,  that  the  money  was  not  paid  for  the 
purpose  of  being]  delivered  to  the  sheriff,  but  in  order  to  get  rid  of  the  exe- 
cution. 

In  the  absence  of  the  other  circumstances  of  this  case,  an  actbn  might  lie 
against  the  officer  who  seized  the  goods,  but  not  against  Backhouse,  who, 
unless  he  has  received  notice,  stands  in  the  situation  of  a  mere  middleman. 
It  appears  to  me,  that  this  money  being  paid  to  the  commissioners  under  an 
agreement  cannot  be  recovered,  and  that  the  plaintiff  is  precluded  from  reco- 
vering by  the  Act  of  Parliament  itself.  When  the  matter  was  first  before  roe, 
J  doubted  whether  such  a  compromise  as  this  was  binding,  but  1  now  think 
it  has  a  binding  operation  independently  of  the  Act  of  Parliament  Mr.  Erie 
says,  that  a  party  may  recover  money  which  has  been  paid  to  redeem  goods 
wrongfully  taken  ;  and  he  alleges,  that  in  the  present  case  the  goods  were 
under  duress.  His  argument  is,  that  this  cannot  be  considered  a  voluntary 
payment,  as  the  parties  were  not  on  a  footing  of  equality.  But  the  questioD  is^ 
whether  there  was  a  binding  agreement ;  I  am  of  opinion  that  there  was,  that 
it  was  final,  and  that  its  conditions  were,  that  upon  the  goods  being  re-deli- 
vered, the  seizure  should  not  be  called  in  question,  nor  any  attempt  made  to 
get  back  the  money.  There  was  also  a  sufficient  consideration  for  this  agree- 
ment ;  neither  the  plaintiffs  nor  the  commissioners  considered  the  seizure  as 
illegal,  both  parties  acted  with  perfect  bofta  fideSy  the  plaintiffs  agreed  to  pay 
a  certain  sum  of  money,  the  commissioners  to  deliver  up  the  goods.  The 
crown  relinquished  the  beneficial  right  of  a  summary  proceeding  against  the 
goods,  and  received  from  the  plaintiffs  the  sum  of  6,162/.  14#.  The  case 
resembles  Longridge  v.  Dorville,  without  being  exactly  parallel.  One  cir- 
cumstance is  common  to  both,  namely,  that  the  party  against  whom  the  action 
had  been  brought,  had  abandoned  a  valuable  right  This  rule  must  be  con- 
sidered as  discharged  on  this  latter  ground. 

BoLLAND,  B. — It  appears  from  the  letters  that  the  settlement  was  voluntary 
on  the  part  of  the  plaintiffs,  and  made  on  a  full  and  adequate  consideration. 
The  object  of  the  plaintiffs  was  to  obtain  a  return  of  their  goods ;  with  this 
view,  they  make  several  propositions  to  the  commissioners,  which  are  rejected; 
and  finally,  they  agree  to  pay  a  large  sum  of  money,  and  to  hold  themsdres 
responsible  for  such  proceedings  for  penalties,  as  the  board  should  think 
proper  to  institute,  (ilis  lordship  here  read  the  two  last  letters  of  the  plain* 
tiffs  to  the  commissioners.)     In  these  letters»  the  plaintiffs  have  stated  the 

(o)  1  Taunt  363. 


EASTER  TERM,  1838. 


141 


why  they  desired  restoration  of  their  property,  and  they  seem  to  have 
I  the  transaction  in  the  «ame  light  in  which  this  Court  is  disposed  to 
it  Without  entering,  therefore,  upon  the  question  of  notice,  I  think 
le  must  be  discharged. 

NEY,  B. — The  compromise  which  has  taken  place  in  the  present  instancy 
en  made  upon  sufficient  consideration.  The  crown  possessed  the 
Bgeof  being  able  to  try  this  question  in  a  very  speedy  manner,  and  has 
ishcd  the  right  of  doing  so.  That  circumstance  affords  a  sufficient 
oration  for  the  payment  of  this  muney  by  the  plaintiffs ;  and  if  they 
ble  to  recover  it  in  this  form  of  action,  the  consequence  would  be  that 
ight  wait  till  witnesses  were  dead,  or  till  the  commissioners  were  other- 
rejudiced  in  their  defence  by  lapse  of  time,  and  might  then  try  the 
^  of  this  seizure  in  an  action  for  money  had  and  received.  It  is  not 
iry  to  decide  the  question  of  the  payment  over  of  this  money  by  the 
mt,  since  the  case  may  be  decided  on  the  other  ground. 

Rule  discharged. 
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Coster  u,  Wilson,  Bart.,  and  Webb,  Knt. 

SPASS  against  magistrates  for  assault  and  false  imprisonment.     The 

leclaration  stated  that  the  defendants  on,  &c.,  imprisoned  the  plaintiff 

idstane  gaol,  whereby  he  was  prevented  from  attending  to  his  necessary 

and  was  forced  to  expend  a  large  sum  of  money  in  procuring  his  dis- 

by  Habeas  Corpus,     Plea:  Not  guilty.     At  the  trial  before  Tlndal, 

it  the  Maidstone  Spring  Assizes,  1835,  it  appeared  that  the  plaintiff 

cnpied  certain  premises  the  ownership  of  which  was  disputed,  that  he 

id  rent  to  one  of  the  parties  who  claimed  to  be  landlord,  and  that  aflec- 

by  permission  of  that  party,  he  had  removed  his  goods  from  the  pre- 

The  person  to  whom  the  rent  had  been  so  paid  appeared  before  the 

rates  when  the  prisoner  was  brought  up  for  examination,  produced  his 

teds,  and  claimed  to  be  owner  of  the  premises  from  which  the  goods 

en  removed.    On  the  21st  April  the  defendants  made  the  following 

mi  (to  wit).  Be  it  remembered,  that  on  the  21st  day  of  Aftil,  in  the 
"our  Lord  1837,  at  Woolwich  in  the  county  of  Kentt  Mary  Curran,o( 
ich  aforesaid,  in  the  said  county  of  Kent,  widow  in  her  own  person  came 
us  Sir  Thomas  Maryon  Wilson,  Baronet,  and  Sir  John  Webb,  Knight, 
His  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  residing 
le  place  where  the  goods  and  chattels  hereinafter  mentioned  were  re- 
,  (we,  or  either  of  us,  not  being  interested  in  the  messuage  and  pre- 
whence  the  goods  and  chattels  were  removed  as  hereinafter  mentioned), 
iformed  us  in  writing  that  on  the  19th  day  of  April  then  instant, 
u  Coster,  late  of  the  parish  of  Woolwich  aforesaid,  labourer,  unlawfully 
ludulently  did  convey  away  and  carry  off  from  a  certain  messuage  and 
es  situate  in  ShorCs  Alley  in  the  parish  of  Woolicich  aforesaid,  in  the 
mnty,  whereof  the  said  Thomas  Coster,  had  been  for  sometime  pre- 
f,  and  was  then  and  there  the  tenant  by  the  month,  under  and  from  her 
id  Mary  Curran,  upon  the  holding  of  which  said  messuage  and  pre- 

are  conflicting  titles 


An  order  under 
11  G.  2,  c.  19, 
8. 14,  which 
states  that 
witnesses  were 
examined  hj 
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not  bad  he- 
cause  it  omits 
to  allege  that 
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porated in  the 
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mises,  a  certain  rent  (that  is  to  say)  the  sum  of  5/.  5«.  \0d.  oflawfal  Sriiuk 
money,  was  then  and  there  reserved,  due,  and  payable  from  the  said  1%amuu 
Coster  to  the  said  Mary  Curran,  certain  goods  and  chattels  of  him  the  said 
TTiomas  Coster,  to  prevent  the  said  Mary  Curran  from  distraining  the  same 
for  the  said  sum  of  money,  being  such  arrears  of  rent  so  reserved,  due^  and 
payable  as  aforesaid,  the  value  of  such  goods  and  chattels  so  as  aforesaid  con- 
veyed and  carried  off,  not  exceeding  the  value  of  50/.  of  lawful  money  of 
Grecit  Britain^  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  whereupon  the  said  Thomas  Coster^  after  being  duly  summoned  to 
answer  the  said  charge  in  the  said  information,  appeared  on  this  12th  day  of 
Mayy  in  the  year  of  our  Lord  1837,  at  Woolwich  aforesaid,  in  the  said  county 
before  us  the  said  justices,  and  having  heard  the  charge  contained  in  the  said 
information,  declared  that  he  was  not  guilty  of  the  said  offence.  Whereupoo 
we  the  said  justices  did  proceed  to  examine  into  the  truth  of  the  charge 
contained  in  the  said  information,  and  did  examine  several  credible  witne^sesi 
being  all  proper  witnesses  upon  oath  as  to  the  tnith  of  such  charge ;  and  it 
manifestly  appearing  to  us  that  the  said  Thomas  Coster  is  guilty  of  the  said 
oflence  charged  upon  him  in  the  said  information  ;  we  do  hereby  determiney 
declare,  and  adjudge,  that  the  said  Thomas  Coster  is  guilty  of  the  said  ofleoce 
with  which  he  is  so  charged,  and  by  this  our  order,  under  our  hands  and 
seals,  do  declare  and  adjudge  the  said  Thomas  Coster  forthwith  to  pay  to 
the  said  Mary  Curran,  the  landlord  of  the  said  messuage  and  premises,  the 
sum  of  10/.  1  \s.  Sd.  of  lawful  money  of  Grreat  Britain,  (which  we  have  in- 
quired into  and  ascertained  to  be  double  the  value  of  the  said  jgoods  and 
chattels  in  the  said  information  mentioned),  according  to  the  form  of  the 
Statute  in  that  case  made  and  provided.''  Dated  the  12th  May,  1837. 
Signed  and  sealed  by  the  two  defendants. 

The  sum  of  10/.  11/.  8c/.  remaining  unpaid,  and  there  being  no  goods  of 
the  plaintiff  on  which  a  distress  could  be  made,  the  plaintiff,  on  the  29th  of 
June,  1837,  was  apprehended  upon  the  following  warrant  of  commitment 

"  Whereas  Thomas  Coster,  late  of  the  parish  of  Woolwich  in  the  county  of 
Kent,  labourer,  was,  by  an  order  dated  the  12th  day  oi  May,  1837,  under  the 
hands  and  seals  of  Sir  Thomas  Maryon  Wilson,  Baronet,  and  Sir  John  WeU, 
Knight,  two  of  Her  Majesty's  justices  of  the  peace,  acting  in  and  for  the  said 
county  of  Kent,  residing  near  the  place  whence  the  goods  and  chattels  here- 
inafter mentioned  were  removed,  and  not  being  interested  in  the  messuage 
and  premises  whence  such  goods  and  chattels  were  removed  as  herelnaAer- 
mentioned,  ordered  to  pay  the  sum  of  10/.  11#.  8cf.  of  lawful  money  of  Great 
Britain  to  Mary  Curran  of  Woolunch  aforesaid,  in  the  said  county,  widow, 
being  double  the  value  of  certain  goods  and  chattels  of  the  said  TTiomas 
Coster,  which  the  said  Thomas  Coster  was  then  and  there  before  us  duly 
found,  adjudged,  and  declared  guilty  of  having  fraudulently  conveyed  away, 
and  carried  off  from  a  certain  messuage  and  premises  situate  in  Shorts  AUsi/, 
in  the  parish  of  Woolwich  aforesaid,  in  the  said  county,  whereof  the  said  TTkomat 
Coster  had  been  for  some  time  previous  and  was  then  and  there  the  tenant  by 
the  month,  under  and  from  her  the  said  Mary  Curran,  certain  goods  and  chat' 
tela  of  him  the  said  TTiomas  Coster  to  prevent  the  said  Mary  Curran  from  dis- 
training the  said  goods  and  chattels  for  arrears  of  rent  due  to  the  said  Mofjf 
Curran,  from  the  said  Thomas  Coster,  for  the  said  messuage  and  premises. 
And  whereas  the  said  Thomas  Coster  having  notice  of  our  said  order  has  re- 
fused and  neglected  to  pay»  and  hath  not  paid  the  said  sum  of  lOL  Ws.Sd. 
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[lereto,  and  the  same  hath  been  fully  proved  before  us;  And 
ippears  to  us,  by  the  return  of  Joseph  ButterfiUy  constable  of  the 
of  Wooiwieh,  dated  this  23d  day  of  June  instant,  that  he  hath 
nt  search  for,  but  doth  not  know  of  nor  can  find  any  goods  and 

the  said  Tkomas  Cosier,  by  distress  and  sale  whereof  the  said 

1  \9.  Sd,  may  be  levied,  pursuant  to  our  warrant  duly  made  and 
:be  levying  the  said  sum  of  10/.  1]#.  Sd,  by  distress  and  sale  of 
md  chattels  of  the  said  Thomas  Coster.  These  are  therefore  to 
ou  the  said  constable  of  Woolwich  aforesaid,  to  apprehend  the 
'rS  Coster,  and  convey  him  to  the  said  house  of  correction,  at  Maid- 
;aid,  and  deliver  him  there  to  the  said  keeper  of  the  said  house  of 

and  these  are  also  to  command  you  the  said  keeper  of  the  saki 
rrection,  to  receive  him  the  said  Thomas  Coster  into  the  said  house 
n,  and  there  to  keep  him  to  hard  labour  without  bail  or  mainprize 
:e  of  six  months,  unless  the  said  sum  of  10/.  lis.  Sd,  so  ordered 
IS  aforesaid,  shall  be  sooner  satisfied.  Given  under  our  hands  and 
olwich  aforesaid,  in  the  said  county  of  Kent,  the  23d  day  of  June, 
of  our  Lord,  1837."  Signed  and  sealed  by  the  two  defendants, 
lis  warrant  the  plaintiflf  was  conveyed  to  Maidstone  goal.  A  writ 
orpus  having  been  obtained,  the  plaintiff  was,  on  the  4th  July,  dis- 
Patteson,  J.,  at  chambers,  on  the  ground  that  the  warrant  was 
t  was  objected  at  the  trial,  that  the  warrant  of  commitment  was 

Chief  Justice  stated  to  the  jury,  that  the  warrant  embodied  the 
that,  in  his  opinion,  it  was  valid.  A  verdict  having  been  found  for 
nt. 


Exdiefmer, 

CosTEa 

f». 

WlLSOK. 


)ved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
I  new  trial  granted  on  the  ground  of  misdirection. — The  magistrates 
risdiction  to  decide  a  case  like  the  present,  where  there  are  con- 
ms  to  the  premises  from  which  the  goods  are  removed,  and  where 
it  of  rent  to  one  of  the  claimants  shews  an  absence  of  all  fraud  on 
the  plaintiff. — [Parke,  B. — Fraud  is  a  question  for  the  adjudication 
strates.] — The  order  of  the  magistrates  is  bad,  as  it  does  not  appear 
of  it,  that  they  received  evidence  upon  oath  as  to  the  value  of  the 
ord  Abinger,  C.  B. — They  state  in  their  order  that  they  examined 
ipon  oath,  and  then  they  find,  as  part  of  the  charge  against  the  plain- 
!  was  guilty  of  removing  goods  of  less  value  than  60/.] — This  state- 
i  magistrates  does  not  form  part  of  the  charge  against  the  plaintiflf, 
amounts  to  a  shewing  of  their  jurisdiction.  The  warrant  of  com« 
also  bad,  as  it  does  not  appear  that  any  complaint  was  made  in 
that  the  witnesses  were  examined  on  oath. 


iam.^The  warrant  of  commitment  incorporates  the  order,  inasmuch 
I  it.  The  Court  must  construe  the  conduct  of  magistrates  fairly 
y.    There  will  be  no  rule. 

Rule  refused  (a). 


>  whether  a  proceeding  under 
is  an  order  or  a  conviction, 
the  distinction  between  an 
eoQvietion,  see  Rex  v.  Bis- 
tit  «<  distress**  sect  5 ;  Re» 


V.  Middlehurst,  1  Burr.  399 ;  Rcm  v. 
Morgan,  Cald.  156 ;  and  the  obaervation 
of  fFiUinms,  J.,  in  Day  v.  King,  5  Ad. 
&  £11. 367 ;  2  Uar.  &  Well.  178,  S.  C. 
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1\>PE  and  others  r,  Baynard. 

,^  •Mf><-T  vc  j:o<h1s  soil  nnd  delivered.    Plea: — Non-ass umpst't,    1 
^      -,».  .^^^ilf  .iifc.:?KHl  the  sum  of  3/.  I7#.  (yd.  being  the  balance  duo  for  co 

», .   ,.   JK- *K*rondant  between /I wyM*/,  1832,  and /*//y,  1836.    Thecal 

^.-  K;it.*iv  the  under-sheriir  of  MidtUesex^'when  a  verdict  was  fDiind  ; 
«.i4.iifWK  !or  the  amount  claimed.     In  Hilary  Term,  IVelbsy  obtainec 
,..i   »   'aH;*  csiuse  why  a  sugrgeslion  should  not  Ik?  entered  on  the  record, 
1/  ^Ji'atlo  the  defendant  to  costs  under  the  Court  of  Requests'  Act  l 
lu.nJml  o(  BiackheaCh,  &c.,  (6  &  7  WV//.  4,  c.  120). 
i\  .V  :21st  section  of  that  Statute,  the  conuiiissioners  of  the  Court 

■ 

u.^.ic-^csL  arc  empowered  to  decide  and  determine  all  disputes  anddiflcrenc 
>vt,«*svn  jMirty  and  party, /f>r  any  sum  of  money  not  exceeding  61.,  m  i 
«v«oti«  or  causes  of  debt,  and  in  all  cases  of  assumpsit  or  iusimul  comp 

Section  22  enacts,  that  nothing  in  the  Act  containoi]  shall  extend  to  enal 
^ho  said  Court  to  judge,  determine,  or  decide  on  (inter  alia),  any  debt  f 
^/•V  stttn  being  the  balance  of  an  account  originally  exceeding  5/. 

Section  74  enacts,  that  if  any  action  or  suit  for  any  amount  recoverable, 
llie  said  (^urt  of  Refjucsls,  sliall  be  sued  or  prosecuterl  in  any  of  his  Majesty 
Courts  at  Westminster,  or  elsewliere  out  of  the  said  Court  of  Requests,  U) 
it  shall  appear  to  the  judge  or  judges  of  the  Court  in  which  such  action  o 
Huit  shall  be  tried,  that  at  the  time  of  commencing  such  action  or  suit  tb 
defendant  was  within  the  jurisdiction  of  the  said  Court  of  Reiiuesfs,  and  w» 
liable  to  be  warnetl  and  summoned  before  the  said  Court  for  such  debt  a 
demand,  then  and  in  such  case  the  said  judge  or  judges  shall  not  allow  tb 
plaintiif  any  costs  of  suit,  but  shall  award  that  the  plaintiff  shall  fiay  sue) 
costs  to  the  defendant  as  he  shall  justly  prove  that  lie  hath  incurred  in  th 
defence  of  such  action  or  suit. 

The  following  appeared  from  the  aflidavits  to  be  the  state  of  accounti 
Ixitween  the  parties : 


Dr. 

£    s.d. 

Cr. 

£  s.i 

Aug.   1832, 

1    ton  of  coal* 

;  1     6  0 

June, 

1 S33, 

By  cash 

1    0  0 

Nov.    1832, 

1     ton  ditto 

1     8  0 

April, 

1S31, 

i)itto 

0  18   0 

ifay,   1833, 

\  ton  ditto 

0   12  0 

»» 

Ditto 

0  12   6 

April,  1834, 

J  ton  ditto 

0   12  6 

Mfiy, 

1 S35, 

I;itt(» 

0  10   0 

Oct.     1835, 

^  ton  flitto 

1    10  0 

Feb. 

lfc*36, 

Ditto 

1   14   0 

Dec.     1 835, 
Feb.     1836, 

^  ton  ditto 
1     ton  ditto 

0  16  0 

1  12  0 

4  14   6 

July,    1836, 

^  ton  ditto 

0   15  G 

Balance 

3  17   6 

8  12  0 

8  12   0 

Moody  shewed  cause. — This  is  an  action  for  the  balance  of  an  acconnt 
originally  exceeding  5/.     The  cases  on  tlie  Court  of  Requests'  Act*,  .nay  be 


k 


I 


■)  8EMt,28,  1  SUrk.  457.  (eO  2  A.  &  R  782:  1  Han  k  WoL 

k)  1  Taunt  60;  4  Enp.  113.  87;  4  N.  &  M  563. 
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ditided  ihto  two  classes :  one.  where  the  right  to  costs  depends  upon  the 
amount  recovered  by  verdict,  the  other,  where  the  jurisdiction  of  the  inferior 
Court  depends  upon  the  nature  of  the  demand.     This  case  falls  within  the 
kUer  class.  The  cases  in  which  it  has  been  held  that  a  debt  reduced  by  part 
payment  was  within  the  provisions  of  the  Act,  will  be  found  to  belong  to  the 
Ibnner  class,  Clarke  v.  Askew  (a).     But  in  a  case  like  the  priBsent,  part  pay- 
ments do  not  bring  the  debt  within  the  exception  of  the  Statute.   In  Fountain 
T.  Young  {b)y  which  arose  on  the  Southwark  Court  of  Requests'  Act,  (45  Geo. 
Zy  c.  87),  the  exception  in  the  Statute  was,  of  ''any  debt  for  any  sum  being 
ibe  balance  of  an  account  on  demand  originally  exceeding  5/.,"  and  it  was 
lidd  that  a  debt  originally  exceeding  5/.  but  reduced  below  that  amount  by 
t  ptrt  payment,  was  within  the  exception.     In  Abley  v.  Lili  (c),  where  the 
exception  was-  of  debts  *'  for  any  sum  being  the  balance  of  an  account  ot 
dflmand  originally  exceeding  bl^'*  the  Court  held  that  an  action  to  recover 
ti  6«.  remaining  due  on  a  bill  of  exchange  for  8/.  6#.  with  interest,  was 
vithin  the  exception.    This  very  point  arose  in  Moreau  v.  Hicks  {d\  but  the 
Court  there  gave  no  express  judgment  upon  it.     The  omission  of  the  words 
"oD  demand^  in  the  present  Act,  shews  the  intention  of  the  legislature  to 
odiide  cases  such  as  this  from  the  jurisdiction  of  the  Court.    Suppose  the 
plaiottff  had  claimed  in  his  particulars  the  whole  amount,  without  giving 
credit  ibr  the  sums  paid,  con  it  be  said  that  the  Court  of  Requests  would 
kfehtd  jurisdiction.     The  plaintiff  must  prove  his  whole  account  in  order 
tomake  out  the  balance  due.    It  will  be  productive  of  much  inconvenience  if 
ndi  t  case  as  this  be  held  to  be  within  the  Act,  as  the  commissioners  will  be* 
VDible  to  tell  whether  or  not  they  have  jurisdiction,  until  the  case  has  beev 
■fegtigated. 

« 

WMy,  eontrd, — ^The  last  objection  will  apply  equally  to  the  other  clasr 
'cMes  where  the  jurisdiction  is  measured  by  the  amount  of  the  verdict, 
bit  appears,  from  the  plaintiff's  own  statement,  that  at  no  time  was  there* 
tioni  of  5/L  due  from  the  defendant;   that  distinguishes*  this  case  from 
RwUun  ▼.  Ytnmg  and  Abley  v.  LilL    The  argument  on  the  other  side  must 
fB  to  this  extent,  that  even  if  every  article  except  the  last  were  paid  for  im- 
mediately after  the  purchase,  yet  the  plaintiff  might  treat  the  price  of  the  last 
itan  u  a  balance  of  account,  and  sue  for  it  in  the  superior  Court.     Cases  of 
tbii  kind,  where  the  account  runs  on,  and  part  payments  are  made  from  time* 
to  time,  are  precisely  those  where  the  Court  of  Requests  would  be  found 
BKMt  useful ;  and  no  more  difficulty  can  arise  in  the  investigation  of  them, 
^  of  a  single  disputed  item. 

Parks,  B. — As  the  question  is  of  importance  as  regards  the  construction 
t>  be  put  on  this  and  other  similar  Acts,  the  Court  will  take  time  to  consider, 
B  order  that  the  point  may  be  settled. 

Ciir.  ado,  vulC. 

In  the  present  Term,  judgment  was  delivered  By 

Pakkb,  B.«*->In  this  case  an  applicatibn  was  made  to  enter  a  suggestion  to 


t 
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deprive  the  plaintiff  of  costs,  on  the  ground  that  the  defendant  resided  within 
the  limits  of  the  jurisdiction  of  the  Court  for  the  recovery  of  small  debts  at 
Blackheath,  and  that  the  debt  was  recoverable  in  that  Court  The  case 
turned  upon  the  question,  whether  the  debt  was  so  recoverable.  (His  lord- 
ship read  the  21st  and  22d  sections  of  the  Act).  The  question  is,  whether 
this  action  was  brought  for  the  balance  of  an  aeeount  wiginaUy  exeeti* 
ing  5/.  We  think  it  was  not.  The  plaintifls  sought  to  recover  a  balaooe 
of  3/.  17«.  6</.  due  for  coals,  supplied  at  eight  different  times  betweeo 
August,  1832,  and  /u/y,  1836,  in  small  quantities,  on  account  of  which,  paj* 
ments  were  from  time  to  time  made,  so  that  at  no  one  time  was  so  much  ai 
5/.  due  from  the  defendant  to  the  plaintiffs.  We  are  of  opinion  that  tbs 
Court  of  Requests  had  jurisdiction  to  decide  upon  this  debt.  The  meaoio^ 
of  the  term  ''  originally,'^  in  the  clause  in  question,  is  somewhat  obscure,  aoi 
has  not  been  judicially  decided ;  but  we  think  it  is  to  be  understood  to  applj 
to  a  case  where  credit  was  given  at  one  time  for  an  amount  exceeding  5£ 
either  in  one  or  different  sums,  although  afterwards  the  credit  might  have 
been  reduced  under  that  sum  by  part  payments,  before  the  commencement: 
of  the  suit  in  the  superior  Court ;  and  that  the  Act  of  Parliament  did  not 
intend  to  deprive  the  Court  of  jurisdiction,  whenever  the  plaintiff  shoold 
claim,  on  the  credit  side  of  his  account  against  the  defendant,  items  altogether 
exceeding  5/.,  and  would,  in  the  usual  conduct  of  a  cause,  prove  to  that' 
amount  originally  in  the  first  instance^  before  the  defendant  would  go  ioto 
his  case  of  payment.  The  latter  construction  might  be  more  convenient  to 
the  commissioners,  as  they  would  have  no  difficulty  in  ascertaining  whether 
they  had  jurisdiction  or  not ;  but  it  would  greatly  narrow  the  utility  of  ths 
Court,  and  disable  creditors  upon  running  accounts,  for  very  small  surni^ 
from  recovering  a  trifling  balance.  The  former  construction  extends  the 
jurisdiction  of  the  commissioners,  and  gives  them  full  power  to  decide  in  all 
cases,  except  where  the  transactions  have  been  on  so  large  a  scale,  as  that 
credit  is  given  at  one  time  for  an  amount  above  5/. 

It  is  true  that  the  commissioners  aro,  by  this  construction,  placed  in  a  situa* 
tion  of  some  difficulty ;  for  in  taking  the  account,  they  will  have,  if  they  wish 
to  be  quite  secure,  not  merely  to  ascertain  the  amount  of  the  debts  and 
credits,  but  the  state  of  the  account  at  diflerent  times ;  and  if  they  shoald 
find  that  5/.  was  ever  due  at  one  time,  they  cannot  proceed,  and  the  suit 
must  be  dismissed.     Probably  the  practical  inconvenience  will  be  trifling. 

For  these  reasons,  we  think  the  rule  must  be  made  absolute. 

Rule  absolute. 


'i4praS0. 


M'KiNNELL  V.  Robinson. 


Money  lent  to       ASSUMPSIT  or\  a  promissory  note.    Second  cowni,  money  lent;  Third 
enable  anotiber         count,  account  stated.  Plea:  As  to  the  said  second  and  last  counts  of  the 

to  plftj  at  an  ' 

illegal  game,      said  declaration,  the  defendant  says,  that  the  said  sum  of  80/.,  in  the  said  se- 

nomrad  back.  <^^d  count  mentioned,  was  borrowed  by  the  defendant,  as  the  plaintiff  then  wdl 

kneWi  and  was  knowingly  lent  by  the  plaintiff  to  the  defendant  in  a  certait 


BOMXSOW. 
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I  gambling  room,  in  and  parcel  of  a  certain  messtia^e  and  premised      Eatheijner. 

impose  of  the  defendant's  illegally  playing  and  gaming  therewith,  at     m'Cinnkll 

he  said  gambling  room,  at  a  certain  illegal  game,  to  wit,  the  game  of     ^     <^ 

contrary  to  the  Statute  in  such  case  made  and  provided,  and  that  the 

Mint,  in  the  said  last  count  mentioned,  was  had  and  stated  of  and 

ng  the  said  sum  of  30/.,  in  the  said  second  count  mentioned,  also 

d  and  lent  as  aforesaid,  and  fur  and  in  respect  of  no  other  debts  or 

whatever.     Verification, 

trrer.    Assigning  for  cause  that  the  several  matters  in  the  said  last 

saded  and  set  forth,  afforded  no  answer  to  the  said  second  and  last 

inasmuch  as  money  lent  for  the  purpose  of  gaming  with,  as  in  the 

\  plea  mentioned,  and  money  found  to  be  due  On  an  account  stated 

ng  money  so  lent  was  recoverable  by  action  at  law. 

\pton  in  support  of  the  demurrer. — It  has  been  decided  that  money 
d  for  the  purpose  of  gambling  may  be  recovered  by  action,  Barjeaxi 
ntley  {a), — [Lord  Abinger,  C.  B — Is  it  not  illegal  to  lend  money  to 
i  party  to  violate  the  law  ?] — In  Aleinbrook  v.  Hall  (b\  it  was  held 
ney  paid  by  the  plaintiflf  for  the  defendant  who  had  lost  it  at  a  horse 
is  recoverable  by  the  former.  In  Wettenhall  v.  Wood  (c),  which  was  an 
for  money  lent  to  the  defendant  to  enable  him  to  play  at  a  common 
ig  house,  Lord  Kenyan  held,  that  the  money  was  recoverable,  "  for 
i  Statute  of  9  Ann,  c.  14,  only  avoided  securiiies  for  money  lent  to 
th,  and  did  not  extend  to  mere  loans  without  any  security  taken.*"'  In 
M  T.  Bland  {d),  Lord  Mansfield  held,  that  money  lent  by  the  plain- 
er John  Bland  at  the  time  and  place  of  play,  was  recoverable.  The 
Young  V.  Moore  (e),  where  the  defendant  was  discharged  on  enter- 
unmon  appearance,  does  not  apply  to  the  present  case,  because  there 
been  arrested  for  money  toon  at  play,  here  the  action  is  brought  for 
lent.  Nor  is  this  case  within  the  Stat.  16  Car,  2,  c.  7,  as  no  mention 
made  of  money  lent. 

Uniant  eontrcL^^The  plaintiff  cannot  recuver,  since  he  shews  that  the 
was  lent  to  further  an  illegal  transaction.  In  all  the  cases  that  have 
ted,  this  circumstance  was  not  brought  to  the  notice  of  the  Court.  Jn 
on  V.  Bland,  where  the  money  was  lent  to  the  defendant's  intestate, 
fansfield  says  "  Here  the  money  was  fairly  lent  without  any  impu- 
wbatever.'*  In  fact  it  was  lent  at  Paris  where  the  game  in  question 
t  illegal.  The  game  of  hazard  is  absolutely  illegal  as  it  is  played  with 
id  therefore  falls  within  the  Stat.  13  Geo,  2,c.  19,  s.  9. — [Alderson,  B. 
third  section  of  12  Geo,  2,  c.  28,  imposes  a  penalty  of  50/.  on  all  who 

hazard. — [Parke,  B. — This  money  has  been  lent  to  enable  a  man  to  do 
jal  act. — Lord  Ahinger,  C.  B. — The  case  of  Cannan  v.  Bryce  (/),  is 
t.] — ^In  Faikney  v.  Reymnos  (g).  Lord  Mansfield  says,  **  if  money  be 

order  to  pay  a  play  debt,  (supposing  the  lender  not  to  have  been  pre^ 
'  the  time  and  place  of  play),  or  in  order  to  pay  off  an  usurious  con- 

lStra.1249.  (e)  2  Wils.  67. 

I  Wils.  309.  (/)  3  B.  &  Aid.  179. 

1  Esp.  N.  P.  C.  18.  (g)  4  Burr.  2072. 
IBurr.  1060 ;  1 W.  Black.  200. 
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Exthequer.       tract,  Or  CYen  to  lend  out  upon  usury ;  and  a  bond  be  given  for  securing  tb 
H'KiNNKLL      payment  of  the  money  so  lent,  such  a  bond  will  not  be  void.     The  obligm 
»•  will  be  bound  to  pay  it"     An  action  will  not  lie  when  a  party  has  no  meani 

of  succeeding  but  by  shewing  an  illegal  transaction  to  which  he  is  a  ptrlj. 
After  citing  Vauyhan  v.  WhUcomb  (A),  Clayton  v.  Dilly  (t),  and  HatUhm 
V.  Jackson  {j  ),  Wiyhtman  was  stopped  by  the  Court,  who  called  upoi 
Crompton  to  distinguish  between  Cannan  v.  Brycc,  and  the  present  case. 

Crompion  in  reply. — The  Statutes  on  gaming  may  be  divided  into  two 
classes,  the  first  class  prohibits  excessive  and  deceitful  gaming,  without  mik- 
ing gaming  itself  illegal.  The  second  class  refers  to  gaming  at  public  tablet. 
This  last  class  of  Statutes  may  be  termed  Lottery  Acts.  The  plea  does  not 
shew  that  the  game  of  hazard  was  played  at  a  common  table.  Two  personi 
may  sit  down  together  privately  and  play  at  hazard  in  a  common  gambling 
house,  provided  they  do  not  play  at  a  public  table  — [Lord  Abinyer,  C.  B.— 
The  Acts  permit  gambling  within  the  royal  palaces,  that  shews  that  their 
provisions  extend  to  all  other  houses. — Alder  son,  B. — The  9  th  section  of 
13  Geo,  2,  c.  19,  allows  backgammon  to  be  played,  how  then  can  these  Aets 
be  termed  Lottery  Acts  ?  You  do  not  play  at  backgammon  by  way  of 
lottery.] — The  plea  does  not  shew  such  a  mode  of  playing  as  brings  tb» 
parties  within  the  provisions  of  the  Acts. — [Alderaon,  fi — In  Canntrnf. 
Bryce,  Abbott,  C.  J.,  distinguishes  between  the  payment  of  money  on  stock- 
jobbing transactions,  and  on  losses  at  play.  He  states  the  former  to  be  msdo 
illegal  by  the  Statute,  but  observes,  that  9  Ann,  c.  14,  contains  no  prohibitim 
against  the  payment  of  money  lost  at  play.] — The  case  of  PeUecat  v.  AnyeSi 
(A),  shews  that  a  party  who  is  concerned  in  illegal  transactions,  may  yet  reeo- 
ver  in  respect  of  them.  It  is  not  enough  to  state  that  the  game  of  hazard  ifl 
illegal,  the  plea  ought  to  shew  that  it  was  played  at  a  public  gaming  tablfti 
This  is  evident  from  the  judgment  of  the  Court  in  Colborne  v.  StockdaU  (1^ 

Cur,  adv.  vult. 

Lord  Abinoer  now  delivered  the  judgment  of  the  Court. — After  stating 
the  pleadings,  his  lordship  proceeded : — As  the  plea  states  that  the  money  foa 
which  the  action  is  brought,  was  lent  for  the  purpose  of  illegally  playing  and 
gaming  therewith,  at  the  illegal  game  of"  hazard,"  this  money  cannot  be  re- 
covered back,  on  the  principle,  not  for  the  first  time  laid  down,  but  fully 
settled  in  the  case  of  Cannan  v.  Bryce,  This  principle  is,  that  the  repay-* 
ment  of  money,  lent  for  the  express  purpose  of  accomplishing  an  illegal 
object,  cannot  be  enforced ;  and  there  is  no  doubt,  that  it  is  illegal  for  any 
person  to  play  at  hazard,  by  the  1 2  Geo,  2,  c.  28,  ss.  2  &  3,  and  ]  8  Geo.  2« 
c.  34,  s.  2,  which  imposes  a  penalty  of  50/.  on  all  and  every  person  who  shall 
play  at  that  game.  But  it  is  contended,  that  the  authorities  are  so  strong  in 
favour  of  the  maintenance  of  the  action,  that  we  ought  not  to  decide  against 
them.  Those  relied  upon  by  the  plaintiff  are  the  cases  of  Barjeau  v.  WalmS' 
ley,  Robinson  v.  Bland,  and  Wettenhall  v.  Wood,    The  first  of  these  CBsei 


2od; 


h)  2  Bos.  &  Pull.  N.  R.  4ia  Uc)  2  C.  M.  &  Ros.  311  ^  1  Gale,  18/ 

0  4  Taunt.  165.  5  Tyrw.  945. 

j)  8  B.  &  Cr.  22i ;  2  Man.  it  By.  (/)  I  Stra.  496. 
S.  C. 
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WIS  decided  upon  the  9  Anne,  c  14,  only.  The  action  was  not  for  money 
lent  for  the  purpose  of  playing  at  a  game  expressly  prohibited  by  the  Statute, 
IS  Geo,  %  or  any  other  Act;  but  for  money  lent,  exceeding  10/,  for  the  pur- 
pose of  playing  with  it;  and  the  propriety  of  the  decision  upon  the  construc- 
tion of  the  Statute  of  Anne  itself,  may  well  be  questioned,  as  there  is  much 
weight  in  the  observations  made  in  the  subsequent  case  of  Young  v.  Moore; 
that,  as  the  Statute  has  made  all  securities  for  money  won  at  play  void,  d 
fmiiari,  aD  parol  contracts  of  that  sort  are  void.  In  Robinson  v.  Bland  also, 
the  nooey  was  not  lent  to  play  with  at  an  illegal  game ;  and  in  WettenhaU 
n.Weod^  Lord  Kenyan^  at  Niei  Prius,  held,  that  money  lent  to  play  with  at  a 
common  gambling-house,  could  be  recovered  back,  his  Lordship  adverting 
only  to  the  Statute  of  9  Anne^  c,  14,  and  not  having  in  view  the  provisions  of 
12&  18  Geo.  2,  by  which  all  play  at  certain  games  is  prohibited,  and  they 
who  play  rendered  liable  to  penalties. 

The  case  of  Alcinhrook  v.  Hall  was  also  cited  for  the  plaintiflT.  It  was  an 
KtioD  for  a  sum  not  exceeding  10/.,  paid  by  the  plaintiff  for  the  defendant,  for 
t  lost  wager  at  a  horse  race,  and  is  like  the  case  of  Barjeau  v.  Walmeley  ;  it 
wsi  held  that  it  was  recoverable  back,  notwithstanding  the  Statute  of  9  Anne. 
It  may  be  doubted,  since  the  case  of  Cannan  v.  Bryce,  whether  this  case 
would  now  be  supported :  at  any  rate,  the  present  diflers  from  it,  as  all  play 
lAstever,  at  the  game  of  hazard,  is  prohibited. 

We,  therefore,  think  that,  notwithstanding  these  authorities,  the  money  lent 
Mttoi  be  recovered,  for  it  is  lent  for  the  express  purpose  of  a  violation  of  the 
Inr,  and  enabling  the  borrower  to  do  a  prohibited  act ;  and  the  principle  is 
low  distinctly  laid  down  in  the  case  above  cited,  and  may  be  considered  as 
fMRy  settled,  that  money  so  lent,  cannot  be  recovered. 

Judgment  for  the  defendant 


Exdwquer, 

M'KlNNKLL 

ff. 
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ASSUMPSIT  on  a  policy  of  insurance  for  300/.,  effected  by  the  plaintiff  An  improper 

00  the  life  of  his  wife,  Elizabeth  Iluckman,  with  the  defendant,  the  Judge,  asU) the 
■uager  of  a  British  Commercial  Insurance  Company.  The  declaration  righcofapartj 
itiled,  that  the  plaintiff  had  declared  in  the  policy,  amongst  other  things,  that  in  certain  cases, 
Eliittbeth  Iluckman  was  not  afflicted  with  any  disorder  tending  to  shorten  ^**  •i7?°i**  ^**' 

The  plaintiff  had  stated,  in  answer  to  certain  printed  questions,  that  his  wife  (the  life  insured) 
bad  not  been  afflicted  with  certain  disorders.  His  wife  attended  at  the  insurance  office,  ana 
made  the  same  statement.  On  thn  issue,  that  the  wife  had  been  afflicted  with  certain  disorders, 
and  that  the  fact  was  known  to  the  plaintiff:  the  jury  negatived  the  plaintiff's  knowledge. 
Held,  that  the  knowledge  of  the  wife  that  her  statements  were  false,  could  not  be  considered  as 
the  knowledge  of  the  plaintiff:  that  she  was  not  his  general  agent,  btUt  only  his  agent  for  the 
purpose  of  answering  such  questions  as  the  insurance  office  migtit  propose. 

SembU,  that  the  general  agency  of  the  wife,  supposing  it  to  be  a  good  defence,  ought  to  have 
been  specialljr  pleaded. 

N,  l).,  previously  to  1832,  had  attended  Mrs.  H.  during  a  serious  illness ;  in  1832  she  married 
tbe  plaintiff,  and  he  then  ceased  to  attend  her.  At  the  time  of  the  making  of  the  policy,  E,  E.  D, 
was  the  medical  adviser  of  her  husband,  the  plaintiff,  but  had  attended  her  onl^  once  or  twice, 
for  a  slight  indisposition.  On  the  is^ue,  that  E.  E,  D.  wa5  not  her  "  usual  medical  attendant," 
the  judge  directed  the  jury  to  consider  whether  N.  D,  or  E.  E.  D.  was  her  usual  medical  attend* 
ant:— /ft  U,  that  the  judge  should  have  required  the  jury  to  say  further,  whether  E,  E.  D. 
could  be  considered  her  usual  medical  attendant  at  all ;  and  on  the  ground  of  his  omission  so 
to  direct  the  jury  to  do  so,  the  Court  granted  a  new  trial 
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life,  and  that  she  had  ooDtinued  to  lead  a  temperate  life ;  and  fmiher^  thai  tha 
policy  contained  a  proviso,  that  if  any  thing  stated  by  the  plaintifl^  either  in 
the  declaration  or  attestation  thereinbefore  mentioned  to  have  beeo  made  by 
him,  should  not  be  tnie^  the  said  policy  should  be  null  and  Yoid.  The  deda- 
"ation  then  averred,  that  the  said  declaration  or  attostation  in  the  aaid  policy 
aientioned,  and  so  by  the  plaintiff  made  as  aforesaid,  was  in  all  respects  true; 
that  Elizabeth  Huckman  died,  and  that  the  defendant  refused  to  pay  the 
plaintitf  the  sum  of  300/. 

PUa9 : — Fintt  that  the  declaration  or  attestation  in  the  said  policy  was 
not  true,  as  Elizabeth  Huckman  was  aflSicted  with  a  disorder  tending  to 
shorten  life. 

Second,  That  the  declaration  or  attestation  was  not  true,  as  E.  H.  had  not 
led,  and  had  not  continued  to  lead,  a  temperate  life. 

Third,  That  before  the  making  of  the  said  policy,  the  said  E.  H,  deceased, 
had  been  and  was  afflicted  with  certain  disorders,  to  wit,  delirium  tremens, 
and  erysipelatous  inflammation  of  the  legs,  and  her  legs  had  been  and  were 
ulcerated ;  and  she  had  been  and  was,  on  various  occasions,  and  from  time  \i^ 
time,  as  well  long  before  as  also  shortly  before  the  making  of  the  saiid  policy, 
seriously  ill,  which  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
said  policy,  well  knew,  and  which  were  facts  material  and  necessary  to  be 
known  to  the  said  company  before  the  making  of  the  said  policy ;  that  the 
said  plaintiff,  before  and  at  the  time  of  the  making  of  the  said  policy,  wholly 
neglected  and  omitted  to  apprise  and  inform  the  said  company  of  the  said  last 
mentioned  several  facts,  and  the  same  were  not,  nor  was  either  of  them  at  any 
time  before  the  making  of  the  said  policy  of  insurance,  in  any  manner  com- 
municated to  the  said  company ;  but  the  said  company  were,  at  the  time  of 
the  making  of  the  said  policy,  wholly  ignorant  of  the  same,  and  by  reason  of 
the  said  premises  and  of  the  non -communication  of  the  said  last-mentioned 
facts  by  the  plaintiff  to  the  said  company  as  aforesaid,  the  said  policy  was 
wholly  null  and  void.     Verification, 

Fourth,  That  before  and  at  the  time  of  making  the  policy,  E,  H,  was  ad- 
dicted to  spirituous  liquors,  which  had  a  tendency  to  shorten  her  life,  and  that 
that  fact  was  not  communicated  to  the  company. 

Fifth,  Fraud  and  covin  of  the  plaintifll 

Sixth,  That  before  the  making  of  the  said  policy,  the  said  company 
delivered  to  the  plaintiff  a  certain  instrument  in  writing,  containing  and 
requiring  divers  questions  to  be  answered,  and  matters  to  be  stated  in 
writing  by  the  plaintiff,  and  to  be  then  signed  by  plaintiffs,  and  returned 
to  said  company ;  one  of  such  questions  and  matters  being — who  was  the 
usual  medical  attendant  of  the  said  E,  HA  and  the  said  company  then 
declined  to  make  the  said  policy  until  such  questions  were  answered  and 
stated  by  the  plaintiff;  the  said  document  being  material  in  reference  to  the 
state  of  health  of  the  said  E,  H,  whereof  plaintiff  then  had  notice;  and 
that  thereupon  the  said  plaintiff,  in  answer  to  the  said  questions  in  reference  to 
the  name  of  the  usual  medical  attendant  of  the  said  E.  H,  answered  and  stated 
in  writing  in  the  said  document,  that  Mr.  E.  E,  Day,  surgeon,  Bristol,  wafl 
the  usual  medical  attendant  of  the  said  E,  H ;  and  that  the  plaintiff  tbed 
signed  the  last^mentioned  document,  and  returned  the  same  to  the  said  com- 
pany, and  thereby  then  declared  and  agreed  that  his,  the  said  plaintiff's,  de- 
darationa  and  aqiBwers  should  be  the  basis  of  the  contract  for  ^e  said  insor* 
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nee;  and  that  be  had  not  omitted  nor  concealed  any  matter  material  to  be 
bown  to  the  assurers ;  that  the  said  company,  confiding  in  the  truth  of  the 
aid  answer  and  nutters  80  stated  by  the  plaintiff,  and  believing  the  same  to 
be  true,  the  same  beii^  material,  then  made  the  said  policy ;  whereas  in  truth 
aad  in  &et  the  said  E.  E,  Day  was  not  the  usual  medical  attendant  of  the 
aid  E.  H.9  as  stated  in  the  said  document  by  the  plaintiff  as  aforesaid,  but  a 
certain  other  person,  then  living,  had  been  and  was  her  usual  medical  attend* 
nt,  wherefore  the  said  policy  was  void  in  law.     Verification, 

RepUeaHan  to  the  third  and  sixth  pleas,  de  injuria;  issue  joined  on  the 
irtt  and  second  ;  traverse  to  the  fourth  and  fifth  pleas. 

At  the  tnal,  before  Tindal,  C.  J.,  at  the  summer  Assizes  at  Bristol,  1837, 
tk  foUowing  facts  were  in  evidence : — The  plaintiff  was  a  butcher,  residing  at 
Briitoij  the  defendant  was  the  managing  director  of  the  British  Commercial 
hnirance  Company.  The  party,  whose  life  had  been  insured,  was  Mrs. 
EkuAeth  HuckmoHy  the  wife  of  the  plaintifiT.  In  August,  1832,  the  plaintiff 
ttd  Mrs.  Huekman  first  became  acquainted ;  in  December  of  the  same  year 
tkey  were  married.  On  the  15th  October,  1833,  the  plaintiff  made  a  pro- 
posal to  the  office  of  the  defendant  for  an  insurance  on  the  life  of  Mrs.  Huck- 
MR.  A  printed  particular  was  thereupon  given  to  the  plaintiff,  containing 
MMtecn  questions,  to  which  certain  answers  were  to  be  given.  The  parti- 
(ahr  was  in  the  following  form,  and  was  filled  up  as  under. 

British  Commercial  Life  Insurance  Company,  London, 
Particulars  and  Declaration  required  on  a  proposal  for  Life  Assurance. 
Questions.  Answers. 


m— Whether  she  has  ever  been  se* 
riously  ill ;  if  so,  when ;  and 
what  medical  gentleman  at- 
tended her  ? 

1^— Name  of  her  usual  medical  at- 
tendant. 

This  proposal  is  to  be  signed  by 
Ae  person  whose  life  is  to  be  assured ; 
»d  where  one  person  insures  the  life 
of  aoother,  it  must  be  signed  by  both 
prties. 


Never. 


Mr.  E.  E.  Day,  surgeon,  Bristol. 

I  do  hereby  declare,  that  the  above 
particulars  and  statements  are  true ; 
and  1  agree  that  this  declaration  shall 
be  the  basis  for  the  contract  for  the 
insurance  of  the  Yi^eo^  Elizabeth  Huck" 
man  ;  and  that  I  have  not  omitted  or 
concealed  any  fact  known  to  the  as- 
surers. As  witness  my  hand,  this 
fifteenth  day  of  October,  1833. 

James  Huekman. 


The  mark  x  of 
Elizabeth  Huekman. 


Witness, 

T.  P.  Hinion, 

Agent  for  Bristol. 

Mn.  Huekman  accompanied  her  husband  to  the  oflice,  and  was  aAerwards 
twice  enonned  by  the  surgeon  and  by  the  agent  of  the  insurance  oflice. 

It  also  appeared  in  evidence,  that  Mrs,  Huekman,  in  1830,  previously  to  her 
*iniBge,liad  been  afiUcted  with  delirium  tremens,  and  erysipelatous  infiammar 


HUCKMAN 

«. 
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CioD  of  her  legs,  and  that  she  had  been  dangerously  ill.  Shb  had  be»i  pn^ 
fessionally  attended  by  Mr.  Duck  during  her  illness,  and  up  to  her  marriafe 
with  the  plaintiff,  in  1832. 

In  1831,  and  also  in  1832,  Mrs.  Huekman,  before  her  marriage  with  the 
plaintiff,  made  proposals  to  two  offices  to  effect  insurances  oo  her  life.    On 
one  of  these  occasions,  Mr.  Duck  was  referred  to  as  her  medical  attendant ; 
and  the  result  was,  that  the  proposals  were  declined  by  the  two  offioea.    BIr. 
E.  E.  Day,  the  person  mentioned  by  Mrs.  Huekman  as  her  usual  medical 
attendant,  had  been  the  professional  adviser  of  her  husband^s  family  fiv  a 
period  of  fifteen  years^     In  answer  to  a  printed  question  by  the  company,, 
whether  he  had  attended  her  professionally,  he  said,  "  never ;"  and  to  another 
question,  whether,  at  the  time  of  the  policy,  he  was  her  professional  adviser, 
he  said,  "  yes."    At  the  trial,  he  stated  that  he  had  only  attended  her  ones 
or  twice,  accidentally,  for  a  slight  cold. 

The  defendant  contended,  that  the  burthen  of  proving  the  issues  affinns- 
tively  lay  upon  him,  and  that  he  was  therefore  entitled  to  begin.  Thubl,  C.  J., 
was  of  opinion,  that  the  plaintiff  was  bound  to  prove  the  second  issue,  and 
that  he  was  therefore  entitled  to  b^n.  It  was  also  contended  by  the  defend* 
ant,  that  Mrs.  Huckman  was  the  agent  of  her  husband;  that  her  knowledge 
was  his  knowledge  ;  and  that  as  she  must  have  been  aware  that  she  had  been 
seriously  ill,  and  had  concealed  that  circumstance,  the  plaintiff  must  be  taken 
to  have  known  it  also,  and  to  have  concealed  it.  The  Chief  Justice  directed 
the  jury  to  consider,  whether  the  pbintiff  knew,  in  October,  1833,  that  his  wife 
had  been  afflicted  with  delirium  tremens  and  erysipelatous  inflammation,  ai 
his  knowledge  was  essential  to  constitute  a  concealment ;  that  fraud  was  not 
to  be  surmised ;  nor  was  it  to  be  surmised  that  Mrs.  Huckman  had  conunu* 
nicated  to  her  husband  the  refusal  of  another  office  to  effect  an  insurance  oa 
her  life.  With  regard  to  the  question  upon  the  6th  issue,  as  to  who  was  to 
be  considered  the  usual  medical  attendant  of  Mrs.  Huckman,  his  Lordship 
told  the  jury  that  it  was  for  them  to  say,  whether  Duck  or  Day  was  the 
^*  usual  medical  attendant."  The  jury  found  a  general  verdict  for  the  plain- 
tiff;  damages,  300/.  They  also  found  specially,  that  the  plaintiff  did  not 
know  of  the  illness  of  Mrs.  Huckman  previously  to  her  marriage. 

Crowder,  in  Hilary  Term,  obtained  a  nile  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on  three  grounds : — Firtt, 
that  the  defendant  was  entitled  to  begin ;  Secondly,  that  the  judge  mifr* 
directed  the  jury  with  regard  to  the  plaintifPs  knowledge  of  his  wife's  illness; 
and.  Thirdly,  that  the  judge  misdirected  the  jury  on  the  question  of  who  was 
the  **  usual  medical  attendant" 

'  Bompae,  Serjt.  shewed  cause.  This  policy  is  a  conditional  agreement,  and 
the  plamtiff  could  not  succeed,  unless  he  shewed  affirmatively  that  Mrs.  Hudtr 
man  had  led  a  temperate  life ;  he  was  bound  to  begin,  and  to  prove  this  under  the 
second  issue.  The  right  of  beginning,  is  a  point  to  be  determined  by  the  judge 
at  Nisi  Priue;  and  this  Court  will  not  grant  a  new  trial,  on  the  ground  that  he 
has  decided  erroneously,  Burrell  v.  NichoUon  (a). — [Alderson,  B. — That  is 
rather  a  large  proposition.    Suppose  a  judge  made  a  practice  of  directing  that 

(a)  1  Moo.  &  Rob.  304. 
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llie  defendant  was  entitled  to  begin,  would  you  contend  that  he  might  do  so 
without  controul,  provided  he  was  guilty  of  no  misdirection  ?  In  many  cases, 
aSy  for  instance,  in  libel,  the  party  who  begins  has  a  great  advantage- 
Lord  Alnnger^  C.  B. — You  can  hardly  maintain,  that  a  judge  has  a  right  to 
orerset  the  uniform  practice,  because  he  is  entitled  to  regulate  it. — Alder^ 
tfOMy  B. — ^lliere  is  a  case  in  the  Common  Pleat,  parallel  to  the  present  (b), 
where  that  Court  inquired  into  the  propriety  of  an  amendment  ordered  by 
Lord  TmUtrden.'] — With  regard  to  the  third  issue,  the  direction  of  the  Chief 
Justice  was  right;  (or  the  wife  was  not  the  agent  of  the  plaintiff  for  the  pur- 
pose of  landing  him  by  her  statement  The  only  issue  raised  on  the  third 
piea  is,  whether  the  plaintiff  had  any  knowledge  of  the  illness  of  Mrs.  Huck" 
Mopt,  and  whether  he  concealed  that  fact.  That  knowledge  must  be  actual 
personal  knowledge.  The  question  might  be  different  if  an  issue  had  been 
taken  on  the  point,  whether  Mrs.  Huekman  was  aware  that  she  had  been  afflicted 
with  the  diseases  mentioned  in  the  declaration,  Swete  v.  Fairlie  (c).  The 
of  Everett  v.  Deeborough  {d),  Maynard  v.  Rhodee  (e),  and  others  of  that 
\,  do  not  apply  here,  as  they  were  decided  before  the  new  rules,  when 
defence  was  admissible  without  being  pleaded.  With  regard  to  the 
Mzth  issue,  the  jury  were  properly  directed  to  consider  whether  Mr.  Duck  or 
Mr,  Day  was  the  "  usual  medical  attendant "  of  Mrs.  Huekman. 

CrowderanA  Baretow,  eontrd, — Mrs.  Huekman  was  the  agent  of  the  plain- 
tiff, and  capable  of  binding  him  by  her  representations ;  and  as  she  must 
bare  known  that  she  had  been  ill,  and  as  she  concealed  that  fact  from  the  de- 
foidant,  the  plaintiff  must  also  he  held  to  have  known  it,  and  to  have  been 
goilty  of  concealing  it. — [Lord  Abinger,  C.  B. — The  wife  was  not  sent  to 
dfect  the  policy ;  if  she  liad  been  sent,  her  knowledge  would  be  that  of  her 
buband;  as  it  is,  she  is  only  his  agent  for  the  purpose  of  answering  ques- 
tktts.}— A  policy  is  void,  when  it  is  effected  by  means  of  the  misrepresenta- 
tkn  of  the  insurer^s  agent,  Htzherbert  v.  Mather  (f),  Gladstone  v.  Kiny(ji), 
lhekeitr.Williame(h).—[Alder9on,  B.-^In  Duckettv.Williame,  the  truth  df 
the  statement  was  made  part  of  the  case.    Does  this  plea  enable  you  to  prove 
thst  the  wife  was  the  agent  of  her  husband  ?] — In  pleading,  it  is  enough  to 
Mer  generally,  that  a  party  knew  a  certain  fact ;  the  means  of  his  knowledge 
VB  matter  of  evidence.     A  statement  that  a  person  had  notice,  is  proved  by 
evidence  of  a  notice  served  upon  his  agent. — [Alderson,  B. — You  have  pleaded 
the  knowledge  of  the  party;  that  means,  of  the  party  making  the  contract.]-— 
The  next  question  is,  whether  the  statement  of  Mrs.  Huekman,  that  Day  was 
her  **  usual  medical  attendant,^^  is  true  or  false ;  and  upon  that  point  the 
evidence  shews,  that  Duck,  and  not  Day,  was  to  be  considered  as  her  usual 
medical  attendant.    With  regard  to  the  right  to  begin,  the  question  to  be  con- 
lidered  is,  upon  whom  does  the  substance  of  the  issue  rest,  Soward  v.  Le^ 
gati(t)j~^lAldereon,  B.-^The  question  is,  who  would  get  the  verdict,  if  no 
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(b)  His  lordship  probably  alluded  to 
the  case  of  Maiterman  v.  Judson,  8 
Bing.  328.  See  also  FuUen  v.  Seaven^ 
2  Gale,  132;  Pmry  v.  Fairkurst,  2  Cr. 
M.  &  Ros.  190;  Fkurks  v.  Edge,  1  Cr. 
L  M.  4SSB ;  Doe^  d.  /We  v.  ^rington, 
1  Ad.  &  £11.  750.. 
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(d)  5  Bing.  503 ;  3  Mo.  &Pr.190,  S.C» 
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eTidence  whatever  were  given.] — ^The  proviso  in  the  policy  throws  the  borAoi 
of  proof  upon  the  defendant — [Lord  Abinger,  C.  B. — The  proviao  only  states 
an  inference  of  law  ;  without  it»  the  policy  would  be  a  warranty ;  the  pkintiff 
must  aver,  and  prove  the  truth  of  his  declarations ;  that  shews  that  the  issiii 
lies  upon  him.] 

Lord  Abtnger,  C.  R — We  entertain  no  doubt  upon  the  first  question,  bdo^ 
of  opinion  that  the  plaintiff  was  entitled  to  begrin.  But  I  should  say,  that  if  the 
judge,  at  the  trial,  forms  a  wrong  opinion  on  that  point,  this  Court  would  set 
the  matter  right.  Very  inconvenient  consequences  would  arise  from  the  violt- 
tion  of  the  general  rule  respecting  the  right  to  begin.  We  will  take  time  to 
consider  the  other  two  points.     The  question  of  the  agency  is  very  important 

Cur.  adv,  vulL 

Lord  Abingbr,  C.  B.,  on  a  subsequent  day  {May  2),  delivered  judgment.— 
This  was  an  action  on  a  policy  of  insurance,  in  which  the  jury  found  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed  under  the  policy.  A  rule  hu 
been  obtained  for  a  new  trial,  and  there  are  two  points  for  our  consideratioii. 
The  third  plea  states,  that  the  plaintiff  concealed  certain  facts  which  were  ma- 
terial and  necessary  to  be  known  by  the  defendant.  The  evidence  was,  tbti 
the  wife  of  the  plaintiff  was  examined  by  the  company,  and  it  is  considered 
that  she  omitted  to  mention  certain  material  facts.  It  was  contended  by  the 
counsel  for  the  defendant,  that,  as  she  was  the  agent  of  her  husband,  her 
knowledge  must  be  considered  as  his  knowledge.  The  jury  found  that  the 
husband  was  not  aware  of  those  facts  which  his  wife  had  concealed.  If  die 
wife  had  been  the  general  agent  of  her  husband,  commissioned  by  him  te 
effect  the  policy,  and  had  knowingly  concealed  material  facts,  that  would  be 
fraud,  and  would  be  sufficient  to  vitiate  the  policy.  But  in  this  case  sbeii 
not  the  agent  of  her  husband  for  the  purpose  of  effecting  the  policy ;  sbeii 
his  agent  only  for  the  purpose  of  answering  questions  put  to  her  by  the 
officers  of  the  insurance  company.  If  those  persons  had  put  any  questiooi 
tending  to  elicit  particular  facts,  it  might  be  necessary  to  consider  whether  she 
was  not  her  husband's  agent  for  the  purpose  of  giving  answers  to  those  pM' 
ticular  questions.  But  no  such  questions  were  asked  ;  and  we  therefore  think 
that  what  is  meant  by  the  plea  is,  that  the  plaintiff  had  personal  knowledge 
of  these  particular  facts,  and  that  he  concealed  them  from  the  company ;  end 
as  the  jury  have  found  that  he  had  no  such  knowledge,  we  do  not  see  vxf 
reason  for  disturbing  the  verdict  on  that  ground. 

The  next  point  is,  whether  Day  could  be  considered  the  usual  medieil 
attendant  of  Mrs.  Huckman  ;  and  this  point  is  not  embarrassed  with  the 
question  of  agency.  The  plaintiff  sends  his  wife  to  answer  certain  enquiries 
and  the  case  is  therefore  the  same  as  if  the  answers  had  been  returned  by 
him.  Mrs.  Huckman  is  asked,  who  is  her  medical  attendant.  Suppose  thet 
question  to  have  been  put  to  a  person  who  had  had  no  medical  attendent 
during  the  previous  year ;  if  the  answer  had  been,  "  I  have  had  none,"  the 
next  question  would  be,  "  Who  wat  your  medical  attendant !  "  the  object » 
such  inquiry  being  to  extract  the  name  of  the  medical  person  who  is  best  abk 
to  give  an  account  of  the  constitution  of  the  party.  Mrs.  Hueknum  wis 
bound  to  name  the  person  who  was  capable  of  giving  that  infornoation.  NoW| 
the  facts  are,  that  Duck  attended  her  as  lately  as  1832,  the  year  in  whkh  fhQ 
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was  married.  Before  her  marriage  she  wished  to  effect  a  policy  of  insarance,     Sxtheqim. 
and  on  that  occasion  Duek  was  referred  to  as  her  usual  medical  attendant ;      huckmah 
the  policy  was  then  declined.    She  married  in  December,  1832,  at  which  time 
Duek  had  ceased '*o  attend  her.    Mr.  Day  had  been  the  usual  medical  attend- 
ant of  her  husband ;  and,  it  seems,  that  on  one  or  two  occasions,  he  had  been 
accidentally  called  in  to  see  her ;  but  he  had  made  no  memorandum  of  those 
Tisits  in  his  books ;  and  when  called  upon  by  the  company  to  say  whether  he 
had  ever  attended  her  professionally,  he  stated  that  he  had  not.    At  the  trial, 
he  said  he  had  prescribed  for  her  once  or  twice.    The  question  now  is,  whether 
Mrs.  Huekman  gave  a  proper  answer.    The  Chief  Justice  left  it  to  the  jury 
to  say,  whether  Duek  or  Day  was  her  usual  medical  attendant ;  and  if  that 
had  been  the  real  question,  it  was  properly  left  to  the  jury.    But  there  was 
another  question  behind,  and  that  was,  whether  Day  could  be  called  her 
usual  medical  attendant  at  all.    The  word  *'  usual,'^  imports  "  habitual.^' 
Duek  had  attended  her  in  serious  illnesses ;  and  although  he  had  retired  from 
business,  he  had  not,  in  the  proper  sense  of' the  words,  ceased  to  be  her  usual 
medical  attendant.     He  could  have  given  information  as  to  the  state  of  her 
health  and  constitution.    The  Chief  Justice  should  have  told  the  jury  that  it 
was  the  duty  of  Mrs.  Huekman  to  mention  the  fact,  that  Mr.  Duck  did  not 
attend  her  at  the  time  of  the  policy.    Suppose  Day  had  not  attended  her  at 
•D,  what  answer  would  she  have  returned  ?     She  must  have  known  that  the 
beat  answer  to  the  question  was,  that  which  afforded  the  most  information  of 
the  state  of  her  constitution.     It  should,  therefore,  have  been  led  to  the  jury 
to  say,  whether  Day  could  be  called  her  medical  attendant  at  all.     We 
think  he  could  not;  and  that  the  jury  drew  a  different  conclusion  in  conse- 
qpieaoe  of  the  Chief  Justice'*s  not  assisting  them  with  a  definition  of  the  words 
^Qraal  medical  attendant."     And  his  assistance  was  rendered  the  more 
necessary,  by  the  peculiar  answer  which  Mrs.  Huekman  gave,  which  was 
calculated  to  deceive  the  insurance  company,  as  she  knew  that  Duck  had 
been  examined  with  reference  to  another  policy,  and  that  no  policy  was 
made  upon  his  examination.     The  verdict  is  not  satisfactory  on  this  point, 
and  there  must  be  a  new  trial. 

Rule  absolute. 


Gould  v.  Drake. 

VjpRESPASS.    The  declaration  stated,  that  the  defendant  assaulted  the  Tretpaai  foras- 
plaintiff,  and  gave  him  a  great  many  blows  and  strokes,  and  forced  and  ^^l\^i^* 
compelled  him  to  go  along  divers  public  streets  to  a  station-house,  and  im**  pritonment. 
prisoned  him  there,  &c     ttea,  not  guilty.  ty?*The  pSin- 

tiflf  obtained  a 
,  ,  Terdictt  with 

The  plaintiflr  obtained  a  Terdict,  with  one  farthing  damages,  and  the  learned  on«  farthing 
judge  refused  to  certify,  either  under  the  43  Eliz.  c.  6,  or  22  &  23  Car.  2,  ?hrj?f5«  «r 
c  9.    The  master  having  allowed  full  costs,  fused  to  certify, 

**  either  under  the 

43  ELi9.  c.  6,  or 

Dundat  moved  for  a  rule  for  the  master  to  review  his  taxation.    It  was  ^^,  &^h5 
fixmerly  conaidered,  that  an  imprisonment  necessarily  included  a  battery ;  but  ^^®  ^^^°ud  to 

fuUcoBta. 
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the  later  cases  have  not  gone  to  that  extent,  Rowlings  v.  TW(a),  BanMUttr 
V.  Fisher  (6)9  Emmett  v.  Lyne{c). — [Parker  B. — Your  ailment  is,  that 
though  a  battery  may  be  included,  yet,  if  the  judge  does  not  certify  that  it 
was,  it  must  not  be  so  taken  ] — The  defendant  was  a  constable,  and  pleaded 
the  general  issue,  under  the  Statute  of  James  ;  but  no  battery  is  admitted. 
— [Parke,  B. — The  authorities  are  very  strong  the  other  way.  In  TYdtf* 
Practice  {d )  the  law  is  thus  stated ;  "  It  is  now  settled  that  the  Statute 
(22  &  23  Car,  2,  c.  9),  is  confined  to  actions  of  assault  and  battery,  and 
actions  for  local  trespasses,  wherein  it  is  possible  for  the  judge  to  certify,  that 
the  freehold  or  title  of  the  land  was  chiefly  in  question ;  therefore  it  does  not 
extend  to  actions  of  assumpsit^  false  imprisonment,  or  the  like.'*] — He  then 
referred  to  Carter  v.  Fi9h{e),  and  Wifiin  v.  Kineard(fy. 

Parke,  B. — It  has  been  the  constant  and  uniform  practice,  m  all  actions 
for  false  imprisonment,  to  tax  the  plaintiff  his  full  costs. 

Rule  refused 


(«)  1  M.  &  Hurl.  360;  3  M.  &  W.  28. 
(A)  1  Taunt.  357. 
(c)  1  New  Rep.  255. 


(d)  9th  edit.  963. 

(«?)  1  Str.  645. 

(/)  2  New  Rep.  4ri. 


A  railway  Act 
declared  that 
"  all  aharea  in 
the  undertak- 
ing, should,  to 
aliintenta  and 
purpose*,  be 
deemed  p«rao- 
nal  property, 
and  DC  trant- 
mitaible  aa 
such,  and 
ahould  nof  be 
deemed  to  be 
of  the  nature  of 
real  property :" 
Held,  that  auch 
aharea  might  be 
told  by  Terbal 
contract. 

SembU,  that 
this  would  be 
BO,  though  the 
Act  contained 
no  iuch  clause. 


Bradley  v.  Holdsworth. 

/ASSUMPSIT  on  a  special  contract,  for  the  sale  and  delivery  of  certftiti 
shares  in  the  London  and  Birmingham  Railway  Company.  The  defend- 
ant pleaded,  that  the  agreement,  in  the  declaration  mentioned,  was  and  is  an 
agreement  respecting  an  interest  in  land,  and  that  there  was  not  any  note  or 
memorandum  in  writing  of  the  same,  pursuant  to  the  Statute.  Replication : 
that  the  agreement  was  not  respecting  an  interest  in  land,  and  that  there  was 
a  note  in  writing,  &c. 

At  the  trial,  before  Coleridge^  J.,  at  the  last  Liverpool  Assizes,  the  plaintiff 
proved  a  verbal  contract  for  the  sale  of  the  shares.  It  was  then  contended, 
on  the  part  of  the  defendant,  that  the  shares  constituted  an  interest  in  land, 
notwithstanding  the  provisions  of  the  Act  incorporating  the  company,  (3  &  4 
W.  4,  c.  zxxvi.)  the  166th  section  of  which  declares,  that  they  *'  shall,  to  all 
intents  and  purposes,  be  deemed  personal  property,  and  be  transmissible  ts 
such,  and  shall  not  be  deemed  to  be  of  the  nature  of  real  p*t>perty/^  The 
learned  judge  reserved  the  point,  and  the  plaintiff  had  a  verdict. 

Alexander  moved,  pursuant  to  leave,  to  enter  a  verdict  for  the  defendant 
—These  shares  constituted  an  interest  in  land,  within  the  Statute  of  Frauds. 
In  the  case  of  Rex  v.  HvU  Dock  Company  (a),  lands  purchased  by  that  com- 
pany, and  converted  into  a  dock,  were  held  to  be  rateable  to  the  poor,  not- 
withstanding a  clause  in  the  Act  of  Parliament,  which  declared  that  the  sharei 
should  be  deemed  personal  property. — [Lord  Abinger,  C.B. — That  was  a  rate 


(a)  1  T.  R.  219. 
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oo  ihe  (Moperiy  in  the  hands  of  the  company,  not  an  assessment  on  the  share  Eztheqwr, 
of  an  individual  pruprietor.] — Shares  in  the  Vauxhall  Bridge  Compajny  have  Bradlet 
been  held  not  to  be  within  the  reputed  ownership  clause  of  the  Banknipt  Act,  v. 

il  Joe,  ],  c  Idy  inasmuch  as  the  funds  of  the  company  issued  out  of  real 
estate.  Ex  parte  VauxhcUl  Bridge  Company  (b). — [Alderson,  B. — All  the 
•utborities  were  reviewed  in  the  case  of  Bligh  v.  Brent  (c),  where  the  question 
aroae  as  to  shares  in  the  Chelsea  Waterworks  Company.  That  was  a  stronger 
ctte  than  the  present,  because  there  was  no  clause  in  the  Act  declaring  that 
the  shares  should  be  deemed  personal  property.  Ex  parte  Lancaster  Canal 
Cempany  (d),  is  also  against  you.] 

Lord  Abinger,  C.  B. — I  see  nothing  which  can  authorize  us  to  say,  that 
these  shares  are  an  interest  in  land.  The  Act  of  Parliament  declares  that 
they  shall  be  deemed  personal  property,  to  all  intents  and  purposes. 

Parke,  B. — I  have  no  doubt  whatever  that  the  shares  of  the  proprietors 
are  Dothing  more  than  personalty.  They  are  simply  a  right  to  demand  a 
ibare  of  the  net  produce  arising  out  of  the  property  of  the  company. 

Alderson,  B. — I  conceive  the  interest  would  be  the  same,  even  without 
iod)  a  clause. 

Rule  refused. 

(h)  1  r.lyn  &  J.  101.  (c/)  1  Mont  &  Bli.  94 

(c)  2  y.  &  Coll.  268. 


Mortimer  v.  Preedy. 

IVEBT,  upon  a  parol  demise,  by  the  assignee,  of  reversion,  against  the  lessee  A  writ  of  tnal 
for  the  use  and  occupation  of  certain  premises,  situate  in  the  county  of  ^  sheriff's 
I    Middlesex.      The    defendant  pleaded.  First,   nunquam  indebitatus ;   and  92)*'' vlT  ^'^ 
I    SKondly,  that  the  tenancy  was  determined  by  act  and  operation  of  law,  ^m  returnable 
t    Wbie  the  plaintiff  had  any  interest  in  the  premises,  and  before  any  rent  was  j^,^  }^^ 

iiB  to  him.  Court  was 

bolder  on  the 
18th,  and  ad- 

The  cause  was  sent  for  trial  to  the  Sheriff  ^s  Court,  in  the  city  of  London,  ^V^^^'^^^^^ 

sod  the  writ  of  trial  was  returnable  on  the  19th  January,     The  court-day  trhicli  day  the 

VIS  on  the  18th,  on  which  day  the  cause  stood  in  the  list  for  trial ;  but  the  "&^5l^Jhi[f* 

I    Conrt,  being  unable  to  get  through  the  list,  adjourned  until  the  20th,  without  the  judge  had 

!     Wing  tried  this  cause.    On  the  20th  it  was  tried  before  Arabin,  Serjt.,  when  ^ot^'ihetl'^ 

il  appeared^  that  the  plaintiff  claimed  6/.  5s.,  for  one  quarter's  rent,  due  at  ^ftor  the  writ 
Kekaelmas,  1837.     The  premises  were  assigned  to  the  plaintiff  during  the      Qiune,  aeto 

fiarter  JEbr  which  the  rent  was  sought  to  be  recovered.     It  was  objected,  on  ft5"^,f^^ie- 

Ik  part  of  the  defendant,  first,  that  as  the  writ  of  trial  was  returnable  on  cupation  hrthe 

b  19th  January,  the  learned  Serjeant  had  no  jurisdiction  to  try  the  cause ;  ^*Sraion 

■^  seemulfy,  that  this  was  a  local  action,  and  could  only  be  tried  in  the  fgyj^*.*'**^, 
^"Wj  d[Middh94m*    The  learned  judge  directed  the  jury  to  find  a  yerdict 
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for  the  ptaintiff)  for  the  sum  claimed,  and  gare  the  defendants  conoad  leav« 
to  move  on  the  above  points. 

Manuel  having  obtained  a  rule  to  shew  cause  why  a  venire  de  nm>o  should 
not  be  awarded  into  the  proper  county, 

R,  Gvrney  shewed  cause.— The  Court  having  sat  on  the  20th9  by  adjounn 
ment,  the  cause  must  be  considered  as,  in  fact,  tried  on  the  18th.  In  Sker* 
man  v.  TUmley  (a),  the  objection  appeared  upon  the  record ;  but  the  Court 
said,  that  as  the  defendant  had  appeared  at  the  trial,  they  could  not  say  that 
there  was  no  jurisdiction ;  and,  they  added,  that  if  it  were  necessary,  tbey 
would  amend  the  record.  In  the  present  case,  no  amendment  is  required,  it 
appearing  by  the  record  that  the  proceedings  are  correct,  as  the  trial  is  stated 
to  have  taken  place  on  the  18th,  which  was  before  the  writ  was  returnable. 
This  is  the  usual  mode  of  entry,  when  the  Court  is  adjourned.  The  rule 
applicable  to  the  Nisi  Prius  Sittings,  which  are,  in  contemplation  of  law,  but 
one  day,  governs  this  case.  So,  with  respect  to  the  Assizes,  the  death  oftiie 
defendant,  between  the  commission  day  and  day  of  trial,  is  no  ground  ibr 
setting  aside  a  verdict  for  the  plaintiff,  Jacobe  v.  Min%coni(b)\  Anonymtmi 
Case  (c) ;  Taylor  v.  Harris  (</).    It  is  the  same  as  if  the  Court  had  commenced    j 


trying  the  cause  on  the  18th,  and  being  unable,  for  want  of  time,  to  finish,  it 
had  unavoidably  stood  over  until  the  19th. 

Then,  as  to  the  second  point,  it  is  said,  that  this  action  is  local,  and  Boidv, 
Cudmore  {e\  is  relied  upon  by  the  other  side ;  that,  however,  was  the  old 
action  of  debt,  which  depended  upon  the  privity  of  estate.  There  the  plain- 
tiff set  out  the  demise  and  accruer  of  title  to  himself,  and  described  the  locality 
of  the  premises,  the  right  to  the  action  accruing  only  from  the  possession  of 
the  land.  But  assuming  the  action  to  be  local,  this  objection  is  aided  after 
verdict,  by  the  16  &  17  Car,  2,  c.  8,  Mayor  of  London  v.  Cole(/).  UnlJ 
the  11  Geo.  2,  c.  19,  s.  14,  passed,  the  old  action  of  debt  was  the  only  remedy 
of  the  assignee  of  the  reversion,  when  the  demise  was,  as  here,  by  parol 
That  Statute  gave  the  action  for  use  and  occupation  ;  and  it  is  maintainable 
by  the  assignee  without  attornment,  Lumley  v.  Hodgson  (^).  In  debt  for 
use  and  occupation,  it  is  not  necessary  to  state  the  situation  of  the  premises, 
King  v.  Fraser  (A) ;  Kirlland  v.  Pounsett  (t). — [Parke,  B. — Lumley  T. 
Hodgson  was  for  rent,  in  the  time  of  the  reversioner;  here  you  are  seeking 
to  recover  by-gone  rent] — No  objection  was  made  at  the  trial  that  the  plain- 
tiff claimed  too  much. — [Alder son,  B. — Should  it  not  have  been  pleaded,  thai' 
the  premises  were  in  another  county  ?] 

Manselt  in  support  of  the  rale. — The  judge  of  the  Sheriff  Court  would* 
have  no  jurisdiction  to  try  the  cause,  except  what  is  given  by  the  Z  &  Aff.i, 
c  42,  8.  17,  and  is  expressly  defined  by  it  The  case  is  analogous  to  writ! 
of  mesne  process,  or  execution,  where  nothing  can  be  done  upon  the  wnt 
after  it  is  returnable.    The  defect  is  not  cured  by  the  entry  on  the  record,  as 


»  3  H  idgen,  32. 
A)  7  T.  R.  31. 
c)  1  Salk.  8. 
[d)3B,k  P.  549. 
[e)  Cro.  Car.  18a 


(/)  7  T.  R.  583. 

(g)  16  East,  99. 

(A)  6  East,  348 ;  2  Smith,  4G2. 

(0  1  Taunt  570. 
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ic  judge  had  no  power  to  make  the  proceedings  nunc  pro  tunc.    This  is      Esdtrqver. 
istinguishable  from  the  case  of  the  death  of  the  defendant  between  the  com-      Mobtimir 
ission-day  and  the  day  of  trial,  because  the  Assizes  are  but  one  day ;  but  »• 

»re,  the  authority  to  try  the  case  is  circumscribed  by  the  writ  of  trial.  Even 
the  trial  had  commenced  on  the  1  Oth,  and  not  concluded  on  that  day,  the 
idge  would  have  had  no  authority  to  order  an  adjournment.  AHer  the  writ 
^8  returnable,  all  power  to  try  the  cause  was  at  an  end.  The  proper  course 
rould  have  been,  to  have  resealed  the  writ.  A  witness  could  not  be  indicted 
or  perjury,  where  a  trial  had  taken  place  under  these  circumstances. 

Parke,  B. — There  is  a  considerable  difficulty  on  the  first  point ;  I  think 
the  defendant  had  better  pay  the  money,  and  the  parties  agree  to  a  itet  pro- 
tuna.  If  the  cause  is  not  tried  before  the  writ  is  returnable,  the  proper 
coarse  is  to  apply  to  a  judge  to  extend  the  time  for  the  return  of  the  writ. 
There  may  be  also  some  difficulty  as  to  the  plaintiff's  right  to  recover  the 
whole  amount ;  he  is  seeking  to  recover,  not  only  a  compensation  for  the  use 
•od  occupation  of  the  premises  during  the  time  that  he  was  assignee,  but  also 
tbi  some  part  of  the  time  that  they  were  in  possession  of  the  reversioner. 

Aldbrson,  B. — The  parties  had  better  consent  to  this  arrangement,  as 
fcre  are  difficulties  about  the  trial  taking  place  afler  the  writ  was  re- 
turnable. 

Rule  discharged,  on  the  above  terms. 


Maude  v.  Nesham  and  another. 

ASSUMPSIT  hy  the  plaintiff,  as  one  of  the  public  officers  of  the  Darlington  To  oMtwnptU^ 

Joint  Stock  Banking  Company.     The  declaration  was,  for  money  paid  for  ^?he  Siend- 

ffce  defendants,  and  for  interest.    The  defendants  pleaded,  thirdly y  as  to  500/.  »nt  ^^^  •» 

|arcel  of  the  money  in  the  first  count  mentioned,  that  on  the  11th  January^  &c.   fiiaTcn  ' 

IS36,  they,  the  defendants  were  possessed  of  a  certain  bill  of  exchange,  ^^}}  •^'""'•^^ 

tliereto(bre  drawn  by  the  defendants  upon  and  accepted  by  one  C,  Mason,  fessedofabm 

whereby  they  required  the  said  C.  Mason  to  pay  to  the  order  of  them,  the  aJwrn bySem 

iefendants,  600/.  six  months  after  the  date  thereof;  and  thereupon,  on  the  upoa,  and  ao- 

lay  and  year  last  aforesaid,  in  consideration  that  the  defendants  would  indorse  m^  for  p^-*^ 

iid  deliver  the  said  bill  of  exchange  to  the  said  company,  the  said  company  ™J**  *?om"'- 

Jien  agreed  to  and  with  the  defendants  to  lend  to,  or  pay,  or  lay  out,  and  monthB  tftir 

apend  for  the  defendants,  the  sum  of  600/.,  from  time  to  time,  in  such  sums  fhewupolla 

md  in  Euch  manner  as  the  defendants  should  thereafter  require  and  direct,  oontidentton 

lod  to  hold  and  retain  the  said  bill  of  exchange  for  and  on  account,  and  as  a  l^^^^iSonS* 

layment  of  the  said  sum  of  500/. ;  and  the  defendants,  in  fact,  further  say,  thebiU  to  plain. 

\mi  they,  the  defendants,  did  then  accordingly  indorse  and  deliver  the  said  to  lend  to^or 

pty,  layout  and 
expend  5002.,  in  fucb  sums  and  in  such  manner  as  the  defendants  should  direct ;  and  to  hold 
the  bill  for  and  on  account,  and  as  payment  of  the  said  sum  of  500L  Averment^  that  defendants 
indorsed  the  bill,  and  that  the  plaintiff  took  it,  and  holds  the  same  on  account  and  at  paymant 
of  the  aaid  turn  of  50(M. ;  that  the  sum  of  5002.,  parcel,  &c.,  is  made  up  of  diire  rs  sums  of  money 
paid,  laid  out,  and  expended  for  the  defendants,  on  account  of  the  said  biU,  ai^d  in  porsuiaoeM 
the  Slid  promise  and  agreement : 
Bdd  Md,  at  amottnting  to  the  general  istuo. 
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Exfheqim,  bill  of  exchange  to  the  said  company,  and  the  said  company  {hen  took  aid 
received  the  same  of  and  from  the  defendants,  and  still  hold  the  same  far 
and  on  account,  and  as  payment  of  the  said  sum  of  500^  so  agreed  to  be  !ect 
or  paid,  laid  out,  and  expended  for  the  defendants  as  aforesaid ;  and  ths 
defendants  say,  that  the  said  sum  of  500^,  parcel,  &c.,  in  the  introdnctoiy 
part  of  this  plea  mentioned,  is  composed  and  made  up  of  divers  sums  of 
money  lent  to  and  paid,  laid  out,  and  expended  for  the  defendants,  on  acoouat 
of  the  said  bill  of  exchange,  and  in  pursuance  of  the  said  promise  and  agros- 
roent ;  and  this  the  defendants  are  ready  to  verify,  &c* 


issae. 


Demurrer,  assigning  for  cause,  that  the  plea  amounted  to  the  general  ii 

W,  H,  WtUean,  in  support  of  the  demnrrer. — The  plea  is  argumentativa^ 
and  amounts  to  the  general  issue.     Supposing  the  bill  to  have  been  given  tt 
a  security,  the  money  would  not  be  payable  until  the  bill  was  due.    The  pleft 
does  not  shew  that  the  bill  has  been  paid,  or  that  it  is  over-due.    [He  wa» 
then  stopped  by  the  Court] 

Temple,  conird. — The  plea  admits  a  debt,  but  avoids  it  by  shewing  the 
agreement  respecting  the  bill.  If  there  be  a  single  moment  when  the  defend* 
ants  are  indebted  to  the  plaintiff,,  that  is  an  admission  of  the  implied  asewi^ 
etl  to  pay  on  request. 

Parks,  B. — By  the  terms  of  the  agreement,  the  company  were  not  to 
advance  the  money  until  after  the  bill  was  indorsed  to  them ;  consequentlj  ■ 
there  never  was  a  promise  to  pay  upon  request.  ^ 

Judgment  for  the  Plaintiff.    ^ 


Lubbock  and  others  v.  Tribe. 

.  I 

The dcf«ndMit  ASSUMPSIT  for  money  paid,  and  on  an  account  stated.    Flea.-^H^ 

cSJie^in  tlM  aeeumpitt.     At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Ltmim 

BwA  of  Jav-  Sittings  after  Michaelmas  Term,  1837,  the  following  facts  appeared  in  efi- 

Ubtoth/*"  dence.     The  plaintiffs  were  bankers,  in  the  city  of  London;  the  defendtfl 

^J2j.^*^  was  an  attorney.     Henry  Tribe,  the  brother  of  the  defendant,  was  the  secis* 

USkeU'if  a*  tery  of  the  Killewerris  Mining  Company,  whose  account  was  kept  with  *• 

S!ny''tolbr  plaintiffs.     On  the  2l8t  November,  1835,  the  defendant  drew  his  cheque* 

•e«mDt  of  the  the  Bank  of  England,  for  100/.  payable  to  Henry  Tribe,  who  afterwards  p* 

pffiS'ht^*  it,  on  his  own  account,  into  the  banking  house  of  the  pfaintiffs,  to  the  cre« 

»g  1^'  ^  of  the  Killewerrie  mining  company.     The  cheque  was  lost  by  the  pWntiW 

toXVSd-  servants,  and  was  never  afterwards  found.     Upon  the  discovery  of  the  h* 

Slri!ig*h?mS  the  following  correspondence  took  place  between  the  plaintilEi  and  » 

rademnity. .  defendant: 

The  defendAnt 

BtUL  That  an  action  for  money  paid  would  not  lie  against  the  defendant  for  the  breach  ni- 
this  agreeniait,  but  that  the  plaintifit'  remedy  wai  by  aotion  of  tpeoial  oMninpfa. 


^ 

I- 


F 

1 


I 


On  the  20th  Jviy,  the  plaintiffs  wrote  to  the  defendant,  stating  that  they 
W  been  called  upon  by  the  Killetcerris  company,  to  place  to  their  account 
^    the  lum  of  100/.,  due  to  them  in  respect  of  the  cheque.    The  correspondence 
r    between  the  plaintifls  and  defendant  continued  down  to  the  17th  May, 
f     1837,  and  on  the  25th,  this  action  was  brought.     During  the  whole  of  the 
correspondence,  and  after  the  comntencement  of  the  action,  the  defendant  pro- 
Bused  to  pay,  but  requested  indulgence.     The  particulars  of  the  plaintiffs' 
^mand,  dated  8th  June,  1837,  were  to  the  following  effect : — "  The  pTaintifli 
iD  this  case  delivered  to  you  the  receipt  for  the  100/.,  paid  on  your  behalf  to 
ihe  KiUetoerrU  Consolidated  Mining  Company,  on  the  21st  November,  1835 ; 
tod  from  this  date  the  company  debited  the  plaintiffs  with  the  amount  of  this 
|-  Sam,  and  treated  it  as  paid  to  them.   The  plaintiffs  delayed  to  make  the  entry 
io  their  own  books,  and  kept  the  sum  in  suspense,  until  the  2l8t  April,  1837, 
when  the  credit  wan  finally  written  into  the  company's  credit,  into  their  own 
liooks.''    The  plaintiffs  then  stated  the  reason  of  their  so  doing.     The  jury 
\  finind  for  the  plaintiffs  ;  damages,  100/.    A  rule  having  been  obtained,  calling 
«i  the  plaintifls  to  shew  cause  why  this  verdict  should  not  be  set  aside,  and  a 
iooBait  entered, 

Mauh  shewed  cause. — This  is  a  case  in  which  the  jury  were  justified  in 
inding  that  the  money  had  been  paid  to  the  tise  of  the  defendant ;  for  it  is  a 
payment  made,  according  to  the  express  direction  of  the  defendant,  and  dis- 
charges a  debt  for  which  he  was  liable. — [Lord  Abinger,  C.  B. — ^The  plaintifls 
did  not  pay  this  sum  on  account  of  the  defendant,  they  were  themselves  under 

VOL.  I.  M 
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To  Edioard  TYibe,  Esq.,  86,  Great  Russei-itreet. 

Sir — On  or  about  the  23d  or  24th  November  last,  we  received,  on  accotint 

cf  the  Kille%D€rri9  Mining  Componj^  a  drafl,  drawn  by  you  on  the  bank  of 

England,  for  100/.,  in  favour  of  Mr.  Henry  TVibe,  dated  on  one  of  the  above 

mentioned  days,  which  draft  was  lost^  or  accidentally  destroyed  by  us;  and 

notwithstanding  we  have  endeavoured  to  find  it  by  a  diligent  search,  we  have 

not  succeeded.     We,  therefore,  request  the  favour  of  your  giving  a  fresh 

draft,  in  lieu  of  it,  for  the  same  sum  ;  and  hereby  indemnify  you  from  all  loss 

which  you  may  sustain  by  so  doing ;  and  beg  to  thank  you  for  the  trouble 

you  have  already  taken  in  requesting  the  Bank  of  Enyland.io  stop  the  missing 

draft,  in  case  it  has  been  presented. 

We  are,  sir,  your  most  obedient  servants, 

Lubbock  &  Co. 

To  Sir  J.  Lubbock  &  Co. 
Gentlemen,  March  25,  1836. 

Your's,  of  the  24th  instant,  brings  under  my  notice  what  had  escaped  my 
attention.  I  am  leaving  home  to  day  for  a  short  time,  and  send  my  book  to 
the  bank  to  be  made  up  ;  on  my  return,  1  shall  have  the  pleasure  of  handing 
joa  a  fresh  drafl,  on  the  terms  contained  in  your  letter 

I  am,  gentlemen,  your'^s  ol)cdiently, 

Edw.  Tribe, 


Exdteqver. 
Lubbock 

V. 

Tribs. 
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an  obligation  to  pay  it  to  the  company.] — The  plaintiff's  were  not  bound  to 
pay  the  100/.  to  the  company ;  they  might  have  disputed  the  vahdity  of  the 
cheque.  But  they  do  pay  it,  in  consequence  of  the  express  promise  of  the 
defendant  to  repay  them.  That  promise  forms  the  consideration  for  the  action 
for  money  paid. — [Parke,  B. — There  was  no  antecedent  liability  on  the  part 
of  the  defendant :  the  remedy  of  the  plaintiffs  is  by  an  action  of  special 
assumpsit  J] — This  action  can  be  sustained  on  the  account  stated.  There  is 
a  present  obligation  to  pay  the  money,  together  with  a  positive  promise. 


Piatt,  contrd. — The  defendant  gave  the  plaintiffs  no  authority,  either  express 
or  implied,  to  pay  this  money.  Nor  does  it  appear  that  any  money  ever 
passed  from  the  plaintiffs  to  the  company.  The  settlement  of  accounts  be- 
tween the  parties  may  have  been  effected  by  the  company  being  allowed  to 
overdraw  their  account  to  the  extent  of  100/.  In  that  case,  no  action  could 
be  maintained  on  the  count  for  money  paid;  nor  can  the  plaintiffs  succeed 
upon  the  account  stated,  for  no  debt  is  due  from  the  defendant  to  them.— 
[Alderson,  B. — Does  the  letter  of  the  defendant  amount  to  any  thing  but  a 
promise  to  perform  an  agreement.  There  is  no  acknowledgment  of  any  ante- 
cedent debt.] — The  plaintiffs  are  indebted  to  the  company  for  the  money 
received  from  Henry  Tribe,  and  the  defendant  promises  that  if  they  will  pay 
that  debt,  he  will  repay  them.  This  case  falls  within  the  principle  of  Spenttr 
V.  Parry  {a),  and  Hansard  v.  Robinson  (Jb), 

Lord  Abinger,  C.  R — We  must  decide  against  the  right  of  the  plaintiffs  to 
succeed  in  this  form  of  action.  The  money  sought  to  be  recovered  vras  not 
paid  to  the  use  of  the  defendant ;  he  was  not  the  debtor  of  the  company ;  for 
if  they  had  brought  an  action  against  him  for  this  money,  he  would  have  dis- 
charged himself,  by  showing  that  he  had  paid  it  to  the  plaintiffs,  as  the  ageoti 
of  the  company.  The  plaintiffs  themselves  were  indebted  to  the  company  in 
respect  of  that  sum.  It  is  laid  down  in  the  books,  that  a  promise  to  pay  is 
evidence  of  an  account  stated  between  the  parties,  the  presumption  being, 
that  the  promise  was  made  on  the  settlement  of  accounts.  But  in  this  case 
no  debt  was  due  from  the  defendant  to  the  plaintiffs,  and  they  had  nothing 
beyond  a  right  of  action  against  him  for  a  breach  of  his  contract.  The  letters 
of  the  defendant  contain  a  promise  to  perform  an  agreement,  and  that  agree- 
ment has  been  broken. 

Parke,  B. — This  action  is  not  maintainable,  either  on  the  count  for  mooej 
paid,  or  on  the  account  stated.  The  money  in  question  was  not  paid  by  the 
plaintiffs  to  exonerate  the  defendant  from  his  liability ;  for  as  soon  as  the 
cheque  was  paid  into  their  hands,  they  became  answerable  to  the  company 
for  the  amount.  The  correspondence  indeed  shews  an  agreement,  and  on  that 
agreement  an  action  might  be  maintained.  Still,  there  is  no  payment  of 
money  to  the  use  of  the  defendant ;  the  money  is  paid  to  the  bankers,  on 
account  of  the  company.     This  case  falls  within  the  principle  of  Spencer  v. 


(a)  3  Ad.  &  Ell.  331 ;  I  Har.  &  Woll. 
179 ;  4  Nev.  lie  Man.  770. 


(A)  7  B.  &  Cres.  90. 
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Pafiy»    Nor  can  any  action  be  maintained  on  the  account  stated,  as  that      Exehermer, 
count  has  reference  to  nwney  actually  due  and  owing.     The  plaintiffs  must       jj^^^^k 

bring  their  action  fur  the  breach  of  the  special  agreement.  v. 

Tribe. 

BoLLAND^  B.— No  debt  was  due  from  the  defendant  to  the  plaintiflTs,  for 
which  the  former  was  liable  in  an  action  for  money  paid.  With  regard  to 
the  account  stated,  the  rule  of  law  is  clear,  that  that  which  is  relied  upon  as 
provbg  an  account  stated*  must  furnish  evidence  of  a  subsisting  debt. 

Aldbrsoev^  B.|  concurred* 

Rule  absolute. 


MizEN  t?.  Pick. 

flEBT  for  board  and  lodging,  &c.  supplied  to  the  wife  of  the  defendant.  A  hnsband, 

"   f^  .11.--  liyinff  apart 

Plea,  nunquam  tndeOiiatus.  fromliis  wife. 

The  action  was  tried  in  the  Palace  Court,  on  a  writ  of  trial.    Jt  appeared  *°d  allowing 

thftt  the  defendant  was  living  apart  from  his  wife,  in  a  state  of  adultery  ;  that  maintenance,  is 

be  allowed  her  a  separate  mtlintenance ;  and  that  all  that  portion  of  it  which  "°*  '**!?IL?' 

*  '  *  ^       necessanes 

became  due  between  November,  1836,  to  November,  1837,  had  been  paid,  supplied  tn  her. 
The  plaintiff's  claim  was  for  necessaries  supplied  to  her  from  August,  1836,   materia? that 
io  August,  1837.    It  was  not  proved  that  the  plaintiff  had  notice  of  the  sepa-  the  party  sup- 

*         .  It.  ,   fy        1  *    1       •     1  I      •      •  plying  her  has 

tftte  maintenance ;  and  his  counsel  did  not  request  the  judge  to  ask  the  jury  no  knowledge 
if  the  maintenance  was  sufficient.     Upon  these  facts  the  plaintiff  was  non-  ^^^^^^^ 
voted ;  with  leave  to  move  to  enter  a  verdict  for  20/.,  the  amount  of  the 
Wd  and  lodging,  if  the  Court  should  be  of  opinion  that  the  defendant  was 
liible,  by  reason  of  the  plaintiff^s  not  having  had  notice  of  the  separate 
itoiotenance. 

Locke  now  moved  accordingly.— /?ati7/Ai«  v.  Vandyke  (a),  shows  that  the 
basband  is  bound  to  prove  that  the  tradesman  had  notice  of  the  separate 
onintenance.  Lord  Eldon,  C.  J.,  there  says,  "  If  the  husbaiid  gives  express 
notice  to  a  tradesman  not  to  trust  his  wife,  he  shall  not  be  charged  with  goods 
Wished  to  his  wife:  and  if  a  tradesman  has  notice  of  a  separate  maintenance 
giren  to  the  wife,  it  is  the  doctrine  of  Lord  Holt,  that  that  shall  be  notice  of 
to  express  dissent  on  the  part  of  the  husband,  and  he  shall  not  be  charged ; 
but  where  the  tradesman's  demand  is  for  necessaries,  it  is  incumbent  on  the 
kiiband  to  shew  that  the  tradesman  knew  of  the  separate  maintenance."*— 
yHUerwny  B. — In  Hindley  v.  The  Marquis  of  Westmeath  (b),  no  mention  is 
Bade  of  the  necessity  of  notice.  Here,  the  only  questions  for  the  jury  were, 
^betber  the  maintenance  had  been  paid,  and  whether  it  was  sufficient,  Hodg» 
tenon  y.  Fletcher  (c).  He  also  cited  Nurse  v.  Crai^  (rf).]— The  judge 
I'KrBly  led  it  to  the  jury  to  say,  whether  the  sum  of  20/.  was  a  reasonable 
<^e  lor  board,  lodging,  and  necessaries. — [Gurney,  B. — That  was  because 


(•)  3  Eip.  N.  P.  0.  250.  (c)  4  Campb.  70. 

(*)  6  Bw  &  Cr,  200.  (</)  2  Bos.  &  P.  N.  Bcp.  148. 
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Erfhf*r*fT. 


you  did  not  request  him  to  ask  them  if  the  maintenance  was  sufficient  That 
was  the  main  point.] 

BoLLAND,  B. — This  nile  must  be  refused.  It  was  the  duty  of  the  counsel 
for  the  plaintiff  to  require  the  judge  to  ask  the  jury  if  the  husband  had  al- 
lowed his  wife  a  sufficient  maintenance.  We  do  not  think  that  the  decision 
in  Espinrsui's  ReporU,  is  an  authority  to  be  relied  on  against  this  Tiew  of 
the  case. 

Aldbrsok,  B. — The  judge  directs  the  jury  on  a  certain  state  of  facts,  either 
proved  or  admitted ;  and  if  he  is  wrong  in  assuming  the  existence  of  tbow 
facts,  the  counsel  should  interpose,  and  set  him  right  at  the  time.  In  the  pny 
sent  case,  the  counsel  might  have  required  him  to  ask  the  jury  if  the  mainte- 
nance was  paid,  or  if  it  was  sufficient  And  if  those  facts  had  been  brought 
to  his  attention,  he  would  have  submitted  them  to  the  jury.  As  it  is,  he  telb 
them  that  the  payment  of  a  separate  maintenance  is  an  answer  to  the  plaintif*i 
demand.  That  means,  that  under  the  circumstances  of  this  case,  the  payment 
of  a  sufficient  maintenance,  is  an  answer  to  the  agency  of  the  wife  to  Ghaf]||e 
the  husband  with  necessaries. 


GuRKBY,  B.,  concurred. 


Rule  refused. 


In  tn  action 
for  work  and 
labour  aa  an 
apothecary, 
the  plaintiff, 
under  the  ge- 
neral issue, 
must  prore 
his  certificate, 
or  that  he  waa 
in  practice 
boforo  the  5th 
i4u^ia/,  1816. 


Sharpe  v.  Waostaffe. 

flEBT  for  work  and  labour  as  a  surgeon  and  apothecary.     Pita:  ««■• 
q[uam  indebitatus,  upon  which  issue  was  joined. 
At  the  trial  before  the  under-sheriff  of  Middlesex,  the  plaintiff  having  gi«tt 
evidence  of  his  claim,  it  was  objected  on  the  part  of  the  defendant,  that  tke 
plaintiff  was  bound  to  produce  his  certificate  as  an  apothecary,  or  to  prove  that 
he  was  in  practice  on  or  before  the  5th  of  August,  1815.     The  under-sherif 
nonsuited  the  plaintiff,  reserving  liberty  to  move  to  enter  a  verdict  for  40t. 

T%omas  having  obtained  a  rule  accordingly, 

Heaton  shewed  cause.— This  was  not  a  matter  of  defence  to  be  raised  by 
plea,  but  a  defect  of  proof  in  the  plaintiff's  case,  Morgan  v.  Ruddock  (a). 
Wills  V.  Langridge  (J>),  Sheancood  v.  Hay  (c).  The  2l8t  section  of  the 
65  Geo,  3,  c.  194,  enacts  "  that  no  apothecary  shall  be  allowed  to  recover 
any  charges  claimed  by  him  in  any  Court  of  law,  unless  such  apotbectiy 
shall  prove  on  the  trial  that  he  was  in  practice  as  an  apothecary  prior  to  or 
on  the  5th  day  of  August,  1815,  or  that  he  has  obtained  a  certificate  ta 
practise  as  an  apothecary  from  the  Master,  Wardens,  and  Society  of  Apothe- 
caries as  aforesaid.  By  this  Statute  the  requisite  proof  is  made  a  conditioii 
precedent   to  the  plaintiff's  right  to  recover,  Morgan  v.  Ruddock    Tte 

{a)  1  H.- &  W.  505 ;  4  Dow.  P.  C.  (6)  5  A.  &  E.383;  2  Har.  &  Well  tfi 
31 1.  (c)  Ibid. ;  2  Har.  &  WoU.  249- 
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role  of  H,  T.  4  W,  4,  ''Assumpsit,^  orders,  that  **  in  all  actions  of  assumpsit, 
except  on  bills  of  exchange,  and  promissory  notes,  the  plea  of  non  assumpsit 
shall  operate  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged, 
or  of  the  matters  of  fact  from  which  the  contract  or  promise  alleged  may  be 
implied  by  law.^  This  is  not  a  matter  in  avoidance  of  the  contract,  but  an 
essential  fjEurt  in  support  of  the  plaintiff's  case. — [Alderson,  B. — Suppose  the 
declaration  were,  *'A,  B.  who  has  obtained  a  certificate  as  an  apothecary,"  &c. 
and  then  for  work  and  labour,  would  he  be  obliged  to  prove  at  the  trial  that 
he  was  an  apothecary,  although  that  allegation  was  not  traversed  by  the 
pleadings  ?] — In  Shearwood  v.  /foy,  Lord  Denman,  C.  J.,  says,  "  the  Statute 
requires  that  before  any  person  shall  be  allowed  to  recover  charges  made  by 
HiiD  as  an  apothecary,  he  shall  prove  that  he  was  duly  qualified :  the  under- 
sheriff  held,  that  the  qualification  was  a  part  of  the  plaintiff's  title  to  recover, 
which  the  Statute  made  it  imperative  on  him  to  piove,  and  I  think  that  nil  • 
ing  was  right."  In  Field  v.  Woods  (rf),  that  the  fact  of  a  check  being  post 
dated,  need  not  be  specially  pleaded.  In  the  case  of  a  contract  within  the 
Statute  of  Frauds,  the  plaintiff  must,  under  the  general  issue,  prove  that 
there  was  a  memorandum  in  writing. — [Alderfoiif  B. — The  plea  of  non  as- 
niropsit  puts  in  issue  the  alleged  contract,  or  the  matters  of  fact  from  which 
that  contract  is  to  be  implied :  does  the  Statute  make  the  certificate  one  of 
those  matters  of  fact  ?] — There  can  be  no  legal  contract  between  the  parties 
miess  the  plaintiff  has  a  certificate. — [Parke,  B. — Surely  you  will  not  con- 
tend that  under  a  plea  of  release,  or  accord  and  satisfaction,  it  would  be  ne- 
cessary to  prove  the  certificate ;  you  must  therefore  read  the  Statute  with 
some  qualifying  words,  such  as  "  that  if  the  certificate  shall  be  put  in  issue," 
the  plaintiff  shall  not  recover.] — In  the  case  of  a  plea  of  release,  &c  the  con- 
Inct  is  admitted,  and  it  is  only  a  collateral  matter  which  is  to  be  tried. — [Alder- 
•«i  B. — If  you  construe  the  Act  literally,  there  would  be  a  trial,  and  conse- 
quently the  party  would  be  bound  to  prove  his  certificate :  if  the  Act  be  not 
wnstrued  literally,  why  may  not  the  words  "  if  pleaded  so  as  to  put  the 
^IMSlion  in  issue"  be  introduced.  In  PotU  v.  Sparrow  (e)  it  was  held, 
that  the  illegality  of  certain  agreements  could  not  be  given  in  evidence  under 
the  plea  of  non  assumpsit.] 

noma*,  in  support  of  the  mle. — Since  the  new  rules,  this  is  a  defence  which 
Bust  be  specially  pleaded.  The  Statute  enacts  that  the  attorney  shall  not 
recover,  &c.  **  unless  he  shall  prove  at  the  trial."  What  is  meant  by  proof  at 
the  trial?  Suppose  the  defendant  at  the  trial  says,  «  I  will  nut  require  you 
to  prove  that  you  are  an  apothecary."  Would  that  be  proof?  If  so,  it  is 
equally  proved  by  the  admission  on  the  pleadings.  The  argument  on  the 
other  side  must  go  to  this  extent,  that  in  all  cases  it  must  be  absolutely 
poved  as  part  of  the  contract.  Every  Statutable  illegality  must  be  pleaded 
Bansl  V.  Gloeeop  (J) ;  PoUe  v.  Sparrow,  is  an  express  authority  in  favour  of 
te  plaintiff.  Beck  v.  Mordaunt  (^),  decided  that  in  an  action  on  an  attorney's 
HI,  the  defence  that  no  signed  bUl  was  delivered,  must  be  specially  pleaded. 

Cur,  adv.  wit. 


Exchequer, 

Sharps 

Waostaffi. 


W  2  N.  &  P.  114,  1  W.,  W.  &  D. 

,  (0 1  Hodges,  135 ;  I  Bing.  N.  C.  594  : 
*Seott,578i3Dowl.  630. 


(/)  1  Hodges,  94;  1  Bing.  N.  C.  633 ; 

1  Scott,  621 ;  3  Dowl.  P.  C.  635. 

(g)  1  Hodges,  196;  2  Bing.  N.C.  140; 

2  Scott,  170;  4DowJ.112. 


166 


TERM  REPORTS  in  tbb  EXCHEQUER. 


Sharpi 

9. 
WAG8TAFFB. 


Parks,  B. — ^We  have  considered  this  case,  and  we  think  that  being  only  i 
Ck)urt  of  co-ordinate  jurdisiction,  we  are  bound  by  the  judgment  of  the  Coun 
of  Queen's  Bench^  in  Shearwood  v.  Hay,  and  WilU  v.  Langridgey  whatevei 
doubts  we  may  feel  respecting  it  The  rule  for  setting  aside  the  nonsuil 
must  therefore  be  discharged. 

Rule  discharged  (A). 

(A)  See  Johnson  ▼.  Dodsouy  2  Mee.  &  Wei.  653. 


In  an  aotion  by 
C.  affftioBt  D., 
for  6Ui.,  the  de- 
fendant paid 
that  sum  to  the 
plaintifT's  attor- 
ney; C.  then 
sued  th  >  attor- 
ney for  monejr 
received  to  his 
uses.    At  the 
trial,  it  appear- 
ed that  E.  was 
the  real  plain- 
tiff in  the  first 
Hction,  and  that 
he  had  made 
use  ol  C.*t 
name,  without 
)  is  authority ; 
the  jury  f.und 
that  the  601. 
was  received 
for  E.,  in  the 
name  of  C. : 
Held,  that  C. 
could  not  re- 
cover that  sum 
from  the  attor- 
ney. 


Clarke  v.  Dignum. 

A  SSUMPSIT  for  money  had  and  received.  Plea,  Nan  assumpsit,  and  s 
set-off  for  work  and  labour. 
At  the  trial,  before  Gnmey,  B.,  at  the  Middlesex  Sittings  aflcr  Hilar^i 
Term,  it  appeared  that  an  action  had  been  brought  against  one  Duncombty 
upon  a  bill  of  exchange  for  60/.,  and  on  that  occasion  Clarke  was  the  plaintif 
on  the  record,  and  the  present  defendant  acted  as  his  attorney.  Duncombt 
paid  to  the  defendant  the  60/.,  sought  to  be  recovered.  It  subsequently  ap- 
peared, that  the  real  plaintiff  in  the  action  was  a  person  of  the  name  of 
Edwards,  who  was  the  holder  of  the  bill,  but  who  had  used  the  name  of 
Clarke  without  his  consent.  The  defendant  had  received  all  his  instniciions 
from  Edwards,  and  Clarke  had  in  no  way  interfered.  Upon  the  evidence,  it 
was  submitted  that  the  money  was  Edwards'",  and  not  Clark^s;  and  that  the 
defendant  was  entitled  to  a  verdict.  The  learned  judge  left  it  to  the  jury  to 
say,  whether  the  money  was  received  for  Clarke  or  Edwards ;  and  they 
found  it  was  received  for  Edwards,  in  the  name  of  Clarke.  A  verdict  was 
found  for  the  plaintiff^  with  liberty  for  the  defendant  to  move  to  enter  a 
verdict  for  him. 

Kelly  having  obtained  a  rule  accordingly, 

PlaU  shewed  cause. — ^Under  the  circumstances  of  the  case,  the  defendant 
should  have  pleaded  payment. — [Parke,  B. — ^The  question  arises  upon  the 
plea  of  noi»  assumpsit.  The  defendant  says  that  the  money  was  not  received 
for  the  use  of  Clarke,  but  for  the  use  of  Edwards,] — Then,  if  he  has  paid  il 
to  Edwards,  there  should  have  been  a  plea  to  that  eflect.  The  defendant  hai 
received  the  money  from  Duncamhe,  on  behalf  of  the  plaintiff  on  the  record. 

Parke,  B. — Prima  facie,  the  attorney  is  the  attorney  for  the  plaintiff  of 
the  record  ;  but  when  the  real  nature  of  the  transaction  is  inquired,  the  jurj 
find  that  Edwards  is  the  party  entitled  to  the  money,  and  that  Clarke  \s  i 
mere  name.  There  is  nothing  to  prevent  the  defendant  paying  the  money  ti 
.  Edwards. 

Rule  absolute. 


Piatt  then  applied  for  a  new  trial  upon  affidavits. 
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Heiqh  t?.  Jackson.  Erdieffuer. 

^HIS  was  an  action  for  money  paid.     The  defendant  had  drewn  a  bill  of  A,,  for  the  ao- 

eichangc  upon  a  third  party,  which  waft  accepted  by  him.    The  plaintiff,  B!"hidore©d°a 

at  the  defendant's  request,  indorsed  the  bill  for  his  accommodation.     Before  bill  of  ex- 

thebill  became  due,  the  defendant  became  bankrupt,  and  the  plaintiff,  being  by  I?.' upon  and 

ccmpeiled  to  pay  the  amount  to  the  holder,  brought  the  present  action  against  w^^'^g^bili' 

the  defendant.  became  due, 

B.  became 
bankrupt,  and 

?€i€T9dorff  had  obtained  a  rule  to  shew  cause  why  the  bail-bond  should   ?*f^*u°5'"*^d 

not  be  delivered  up  to  be  cancelled,  on  the  ground  that  this  was  a  debt   the  bill,  and 

proveable  under  the  commission;  and  that  the  defendant  had  obtained  his   nionevpa^d:— 

certificate.  H«W,'tbat  A, 

waa  m  the 
situation  of  a 

Baniow  shewed  cause. — There  is  no  contract  on  the  bill  itself,  as  between  surety  to  B., 
the  present  plaintiff  and  the  defendant,  who  are  rather  in  the  situation  of  certincnte  was 
co-sureties  for  the  holder,  and  as  such,  could  not  have  been  admitted  to  prove   J^^"„^  ^® 
tke  debt  under  the  fifly-first  or  fifty-second  sections,   YcUlop  v.  Ebers  {a). 
Tbere  was  no  debt  due  from  the  bankrupt  at  the  time  of  the  bankruptcy, 
:  iBd,  for  any  thing  that  appeared,  the  bill  would  have  been  duly  paid.     It  is 
1  idmitted,  that  the  intention  of  the  act  was  to  discharge  the  bankrupt  from 
ifl  demands  against  him ;  yet  many  cases  have  arisen  in  which  the  act  has 
iKit  had  that  eflect,  Clements  v.  Langley  (b). 


action. 


Lord  Abingbr,  C.B. — ^The  cases  referred  to  arose  between  co-sureties,  but 
tin  is  a  question  between  surety  and  principal. 

Parke,  B. — I  am  of  the  same  opinion.  In  the  event  of  the  acceptor  not 
piying  the  bill,  the  defendant  becomes  the  principal,  and  the  plaintiff  his 
wrety. 

Rule  absolute. 

(«)  I  a  &  Adol.  C98.  {b)  5  B.  &  Adol.  372 ;  2  Nev.  &  Man. 

2G3. 


Jones  t?.  Smith. 

^HE  defendant  being  sued  as  9^  feme  sole^  pleaded  her  coverture  in  abate-  a  plea  in 

ment;  but  her  residence  was  not  stated  with  convenient  certainty  in  the  abatement  of 

•Havit,  verifying  such  plea,   as  required  by  the  3  &  4  W,  4,  c.42,  s.  8.  thrde^ndMt*. 

Tiie  plaintiff  thereupon  signed  judgment.  non-'omfe  °^ 

within  the 

AdHsan  having  obtained  a  rule  nisi  to  set  aside  the  judgement  for  irre-  3^&?n^.4^    * 
gulirity,  c.  42, 8. 8. ' 

/me#  shewed  cause. — The  question  is,  whether  this  is  a  plea  of  non- 

/^nider,  within  the  meaning  of  the  3  &  4  W.  4,  c.  42,  s.  8,  which  enacts, 

^  no  plea  in  abatement,  for  the  nonjoinder  of  any  person  as  a  co-defend- 
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ant,  shall  he  allowed,  unless  the  residence  of  such  person  shall  be  stated  with 
convenient  certainty,  in  an  affidavit,  Terifying  such  plea.**  This  is,  in  eflkti 
a  plea  of  non-joinder,  because  the  action  cannot  be  maintained  without  • 
joinder  of  tlie  husband. 

Addisofit  in  support  of  the  rule.*-The  Statute  applies  only  to  the  case  of 
joint  contractors,  where  the  plaintiff  may  reply,  that  they  were  discharged 
from  liability  by  bankruptcy  or  insolvency.  In  the  present  case  no  replica- 
tion could  be  framed,  so  as  to  render  the  action  maintainable  against  the  wife 
alone,  Borden  v.  Reverter g  (a). 

Parke,  B. — If  the  eighth  section  of  the  Statute  be  taken  in  connection 
with  the  ninth  and  tenth,  it  is  evident  that  the  Act  applies  only  to  those  easel 
of  non-joinder,  where  the  plaintiff  might  continue  the  action  against  the 
defendant  alone.  The  ninth  section  enacts,  that  the  plaintiff  may  reply  that 
the  other  person  named  in  the  plea,  has  been  discharged  by  bankruptcy  or 
insolvency.  This  clearly  shews  that  the  clause  was  intended  to  apply  to  the 
case  of  a  co-contractor. 

Rule  absolate, 

(a)  2  M.  &  W.  64. 


i 


-4 

J 


Fischer  v.  Aide. 

2?Uie  d^u?^*    ^^^C^ArP5'/7!     The  first  count  of  the  declaration  stated,  that  heretofore^ 

tion  stated  that 
the  defendant 
eng[aged  the 
plaintiff  as  a 
courier  and 
travelling  ser- 
vant, for  five 
months  certain, 
at  the  rate  of 
ten  guineas  a 
month ;  and 


to  wit,  on  the  1 7th  of  May,  1837,  by  an  agreement  then  made  between 
the  plaintiff  and  the  defendant,  the  defendant  engaged  the  plaintiflT,  as  courier 
and  travelling  servant,  for  five  months  certain,  at  the  rate  of  ten  guioeM 
a  month ;  and  agreed,  in  case  she,  the  defendant,  should  discharge  the 
plamiiff  before  the  end  of  the  ^ye  months,  to  pay  him  the  fifty  guineas,  and 
the  expenses  of  his  journey  back  to  England  or  Paris,  And  the  plaintiff 
agreed  to  serve  the  defendant  with  faithfulness,  and  to  do  his  best  and  his 
agreed,  that  in  utmost  for  the  comfort  of  the  defendant  and  her  suite.  The  declaration  then 
defendant,  averred  mutual  promises,  and  alleged  that  the  plaintiff,  in  pursuance  of  the 
should  dis-        g^id  ajireement,  entered  into  the  service  of  the  defendant,  and  continued 

cnarfTP  the  l        •  /  l 

plaintiff  before  therein,  up<jn  the  terms  of  the  said  agreement,  for  two  months,  and  that  be 
f.vemonths'^'to  ^*®  ready  and  willing  to  remain  in  her  service  for  the  remainder  of  the  said 
payhimthefifty  term  of  five  months: — Breach,  That  the  defendant  would  not  continue  the 
the  experi«c»  of  plointiff  in  her  j^ervice  upon  the  terms  in  the  said  agreement  mentioned,  but 
bicfto  1?»T-      ^*»^*'y  refused  so  to  do ;  that  on  the  contrary  thereof,  she,  the  defendant,  after 


•i^^rond  count,  f  r  wages,  as  the  servant  of  the  defendant.  Plea,  as  to  the  first  count,  except  as 
to  21l..  that  nhiniff  alisented  himself  from  the  service  of  the  defendant  without  her  consent. 
Secondly,  to  the  first  count,  except  as  to  the  said  sum  of  211.,  that  plaintiff  disobeyed  the  law- 
ful order  of  the  dffe  dant;  thirdlv,  to  the  second  count,  except  as  to  2U.,  rum  astumpni. 
Lastlv,  pavme  It  into  Court  of  34/.  i8».  The  plaintiff  joined  issue  on  the  first  and  third  pleas, 
and  feplipd  to  the  second,  tU  injuria;  and  to  the  last,  damages  vJUra,  The  juiy  found  for 
the  plaintiff,  on  the  first  and  fourth  issues ;  and  for  the  defendant,  on  the  second  <ui(lthird :  BeUl^ 
that  on  this  record  the  plaintiff  was  entitled  to  a?eraictfor  nominiU  damages 
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the  plaintiff  had 'served  and  travelled  with  the  defendant  from  England  to 
CarUbady  and  before  the  expiration  of  the  term  of  &se  months,  to  wit,  on  the 
17th  July,  1837,  at  CarUbiad,  in  Bohemia^  dismissed  and  discharged  the  plaintiff 
from  her  service,  and  then  wholly  refused  to  employ  him  any  longer;  and  the 
defendant  refused  to  pay  the  plaintiff  the  said  sum  of  fidy  guineas,  or  to  pay  him 
any  sum  or  sums  of  money  whatever  for  or  towards  the  expense  of  his  journey 
back  from  Carlsbad  to  England,  or  to  Paris,  contrary  to  her  said  agreement 
and  promise ;  and  the  plaintiff  necessarily  and  unavoidably  incurred,  and  was 
put  to  great  expense  of  his  monies,  amounting  in  the  whole  to  30/.,  about 
his  journey  from  Carlsbad  to  Paris,  whereof  the  defendant  had  notice,  &c. 

Sx. 

The  second  count  was  indebitatus  assumpsit  for  52/.  10#.  for  wages,  as  the 
hired  servant  of  the  defendant,  and  on  her  retainer. 

Plea:  first,  as  to  the  6rst  count  of  the  declaration,  except  as  to  the  sum  of 
2)/.,  parcel  of  the  said  sum  of  52/.  I  Of.,  in  the  said  first  count  mentioned. 

Actionem  nan;  because  the  plaintiff,  during  the  said  term  of  five  months, 

to  wit,  at  the  said  time,  when,  &c.,  that  is  to  say,  on  the  said  17th  day  of 

July,  1837,  wrongfully  and  improperly  absented  himself  from,  and  quitted 

and  left  the  said  service  and  employ  of  the  defendant,  without  her  consent, 

tnd  did  not  at  any  time  afterwards,  and  during  the  remainder  of  the  said  term 

of  five  months,  return  to  the  defendants  service,  or  render  her  any  service : 

and  thenceforward,  until  the  expiration  of  the  said  term  of  five  months,  wrong- 

fially  and  improperly  absented  himself  from  the  service  and  employ  of  the 

defendant,  without  her  consent,  although  the  defendant,  during  all  that  time, 

ifw  ready  and  willing  to  receive  and  continue  the  plaintiff  in  her  service  and 

empby,  upon  the  terms  aforesaid,  of  which  the  plaintiff  had  notice ;  without 

this,  that  the  defendant  dismissed  or  discharged  the  plaintiff  from  her  service, 

or  refused  to  employ  him  any  longer,  as  in  the  said  first  count  mentioned: 

concluding  to  the  country. 

Second  Plea :  as  to  the  first  count,  except  as  to  the  said  sum  of  21/.,  parcel, 
^,  aelianem  non  ;  because  the  defendant  says,  that  the  plaintiff  did  not, 
iH)r  would,  while  he  was  such  servant  of  the  defendant,  and  continued  in  her 
aeirioe  as  aforesaid,  serve  the  defendant  with  faithfulness,  or  do  his  best  or 
utmost,  for  the  comforts  of  the  said  defendant  aud  her  suite,  as  he  ought  to 
fcave  done ;  and  the  plaintiff,  from  time  to  time  during  that  time,  and  before 
Itis  said  dismissal,  neglected  and  refused  so  to  do,  and  wilfully  and  obstinately 
^fosed  to  obey  divers  lawful  and  reasonable  demands   and  orders  of  the 
^feDdant,  by  her  to  him  given,  as  such  servant,  and  which  he  ought  to  have 
oliejred  as  such  servant,  in  the  capacity  aforesaid,  and  used  disrespectful, 
indolent,  and  improper  language,  and  behaved  in  an  insolent  manner  towards 
fhe  defendant,  so  then  being  his  employer  as  aforesaid,  and  in  divers  respects 
misbehaved  and  misconducted  himself,  and  neglected  his  duties  as  sui>h  ser- 
vant, until  just  before  the  said  time  when  he  was  dismissed  as  aforesaid,  and 
by  reason  thereof  the  plaintiff^s  services  became  and  were  of  little  or  no  use 
or  value  to  the  defendant,  and  it  became  and  was  necessary  to  her  comfort, 
&c  that  the  plaintiff  should  be  dismissed  from  her  service ;  wherefore  iki% 
defendant,  during  the  term  of  the  said  five  months,  and  before  the  wages  of 
the  plaintiff  for  the  last  three  months  of  the  said  term  became  due,  dismissed 
and  dischaiged  the  plaintiff  from  her  service,  and  refused  to  employ  him  any 
Ipnger,  as  she  lawfully  might,  for  the  causes  aforesaid,  being  the  supposed 
breach  of  promises,  &c.     Verifiealion, 


Xxdiequefm 
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ExrietfHer.  Third  plea,  to  the  second  count  of  the  declaration,  except  as  to  21/.,  pareel 

of  the  sum  of  52/.  lOs,  therein  mentioned,  non  assumpsit. 

Fourth  plea,  pa3rnient  into  Court  (in  the  form  given  by  the  new  rules,  as 
applied  to  the  whole  declaration),  of  the  sum  of  34/.  18*. 

The  plaintiff  joined  issue  on  the  first  and  third  pleas,  and  replied  to  the 
second,  de  injuria;  and  to  the  fourth,  damages  ultra  ;  on  which  replications 
also  issues  were  joined. 

At  the  trial,  before  Parke,  B,,  at  the  London  Sittings  after  last  HUtwi/ 
Term,  the  plaintiff  had  a  verdict  on  the  first  and  fourth  issues,  and  the  de- 
fendant on  the  second  and  third ;  but  leave  was  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  plaintiff,  for  such  sum  as  the  Court  should 
think  fit ;  it  being  contended,  that  by  the  plea  of  payment  into  Court,  the 
defendant  had  admitted  a  contract  for  a  stipulated  amount  of  fitly  guineas, 
and  a  breach  of  that  contract. 

Bompas,  Serjt,  having  obtained  a  rule  to  shew  cause,  why  the  verdict 
should  not  be  entered  for  the  plaintiff,  either  for  the  sum  of  1 7/.  1 2s.,  or  7/.  U 
or  for  nominal  damages, 

Erie  (with  whom  was   W,  H,  Watson)  shewed  cause. — Under  the  first 
count,  the  plaintiff  could  recover  only  21/.     He  could  not,  claim  to  recover 
another  21/.  on  the  second  count,  for  there  is  no  admission  on  the  face  of  the 
declaration  of  two  21/.^s  being  due.     If  there  had  been  no  plea  of  payroent 
into  Court,  the  plaintiff  could  not  have  signed  judgment  for  42L  '  The  Court 
will  take  notice,  that  the  different  sums  claimed  may  be  one  and  the  same 
debt,  Jourdain  v.  Johnson  (a).     And  they  will  also  notice,  that  any  admission 
is  not  an  admission  of  the  precise  sum  due,  but  only  of  so  much  as  may  be 
proved.    Suppose  there  had  been  a  judgment  by  default,  and  a  writ  of  inquiry, 
the  plaintiff  could  not  recover  both  those  sums. — [Parke,  B. — The  plea  to  the 
second  count  admits  some  wages  to  be  due,  not  exceeding  21/.;  but  the  dif- 
ficulty arises  upon  the  plea  of  payment  into  Court.] — Before  the  Statute  of 
Anne,  the  whole  of  these  pleas  might  have  been  taken  as  one  plea  to  the  de- 
claration.    In  Harvey  v.  Grabham  {6),  one  plea,  commencing  with  a  general 
allegation  of  actionem  non,  but  contained  matter  expressly  confined  to  the 
first  count,  and  concluded  with  a  prayer  of  judgment,  whether  the  plaintiff 
ought  to  have  or  maintain  *'  his  aforesaid  action  thereof."     And  the  record 
proceeded :  "  And  as  to  the  second  count,"  &c.  with  matter  expressly  con- 
fined to  that  count,  and  prayer  of  judgment,  as  before ;  and  it  was  held,  that 
the  first  part  was  a  plea  pleaded  to  the  first  count  only,  though  informalljr> 
and  was  good  on  demurrer.     Here  it  was  clearly  the  intention  to  apply  the 
last  plea  to  such  parts  of  the  declaration  as  were  unanswered.     As  this  pies 
is  given  by  the  rules  of  the  judges,  it  may  be  considered  as  relieved  from  the 
strictness  of  form   required  in  other  cases,  and  every  intendment  will  be 
made  in  favour  of  it.    The  payment  of  money  into  Court,  is  only  an  adniissioD 
of  a  claim  to  the  extent  of  the  money  paid  in.     Fin  ley  son  v.  Mackenzie  {c)', 
Reid  V.  Dickons  (d). — [Parke,  B. — Under  the  old  rule,  you  could  not  have 

(a)  2  C,  M.  &  R.  564 :  1  Gale,  312 ;  (c)  3  Bing.  N.  C  824 ;  3  Hodgei,2ll; 
5  Tyrw.  524.  5  Scott,  20. 

(b)  5  Adol.  &  E.  61 ;  2  Har.  &  Woll.  (d)  5  B,  8c  Adol.  499 ;  2  Ner.  «5 
146.  Man.  369. 
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proved  payment  after  action  broaght,  except  in  oiitigation  of  damages.] — The 
plet  admits  the  engagements  between  the  plaintiflT  and  defendant,  that  he 
served  her  for  two  months,  and  that  21/.  are  due. — [Parke,  B. — if  the 
plaintiff  b  entitled  to  recover  for  the  two  months  he  actually  served,  and  also 
for  the  five  months,  by  reason  of  his  improper  discharge,  then  the  count  con- 
tains a  double  breach ;  and  money  having  been  paid  into  Court  upon  that 
coont,  both  breaches  are  admitted.] — The  dirticulty  has  been  caused  by  the 
plabtiff,  who  has  permitted  inconsistent  pleas  to  be  on  the  record^-^lParkef 
B.»If  there  had  been  one  non  assumpsit,  and  this  plea  of  payment  into  Court, 
i  «hould  have  said  that  the  defendant  was  entitled  to  a  verdict.  But  here 
there  is  no  complete  answer  to  the  whole  cause  of  action,  without  having  re- 
conrae  to  the  plea  of  payment. 

The  plaintiff  *8  counsel  having  agreed  to  accept  nominal  damages, 

Parks,  B.,  said — all  the  Court  agree  in  the  view  already  taken,   that 

vhetber  money  is  paid  into  Court  or  not,  each  issue  must  be  tried  by  itself. 

If  the  plaintiff  chooses  to  leave  inconsistent  pleas  upon  the  record,  he  must 

take  the  consequences;  but  if  they  remain,  it  is  the  duty  of  the  judge  and  jury 

to  try  them.    Here,  the  second  plea  raises  an  issue  on  the  whole  of  the  first 

county  except  an  undefined  portion,  for  services  actually  performed ;  that  issue 

king,  whether  or  not  the  plaintiff  was  properly  dismissed  for  disobedience  of 

tlie  lawful  orders  of  the  defendant.     That  issue  was  disposed  of  in  favour  of 

the  defendant.    But  there  still  remains  an  indefinite  portion  of  the  first  cotint 

uanswered.     Then,  upon  the  second  count,  the  jury  find  that  the  defendant 

vas  never  indebted  to  the  plaintiff,  except  as  to  an  undefined  sum,  not  ezceed- 

1^  21/1     Then  comes  the  plea  of  payment  of  money  into  Court,  which  admits 

the  cause  of  action  contained  in  the  declaration  ;  but  denies  that  the  plaintiff 

k  entitled  to  recover  more  than  the  sum  paid  into  Court.     On  the  true  con- 

itmction  of  the  first  count,  the  claim  is  not  for  any  particular  period  which 

the  plaintiff  has  served ;  but  the  real  cause  of  complaint  is,  that  the  plaintiff 

his  been  discharged  without  reasonable  cause.    But  even  supposing  that  the 

count  contains  enough  to  entitle  the  plaintiff  to  recover  for  one  month,  then  it 

mnst  be  considered  as  containing  a  double  breach ;  and  the  defendant,  by  pay- 

B?  money  into  Court,  admits  both  the  breaches :  this  being  an  agreement  to 

pty  a  stipulated  sum  for  a  stipulated  time ;   in  either  view  the  plaintiff  is 

entitled  to  recover.    Then  the  record  stands  thus — there  is  an  undefined 

portion  of  the  first  and  second  counts  unanswered ;  but  as  the  Court  cannot 

tty  how  much  the  plaintiff  is  entitled  to  recover  for  that  undefined  amount, 

\n  claims  must  be  reduced  to  nominal  damages. 

BoLUND  and  Aldbrson,  Bs.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  for  is. 

Bsmpas,  SerjU,  and  Humfrey,  appeared  in  support  of  the  rule. 


lYl 


Exchequgt, 

Fischer 
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Euiuiqwr.     TwEMLOW  and  others  t?.  Askey  and  another,  Assignees  of 

Webster,  a  Bankrupt 

Where  there  /ASSUMPSIT,  The  declaration  stated,  that  before  the  making  of  the 
plleu?e«ch  agreement  thereinafter  mentioned,  the  plaintifls  were  possessed  ofacer- 

must  be  take©  tain  stone-Quarrv,  and  on,  &c.,  agreed  with  Webiter,  before  his  bankruptcy, 
u  if  It  •tood       ^  •    t  •     ^    ^  1      1       i.  1  .  .       i.  1        .  ,  . 

alone  upon  the    to  permit  him  to  take  therefrom  such  quantities  of  stone  as  he  might  require, 

fiwe'whwe^in'  ^'^^  ^^®  purpose  of  building  a  certain  church,  which  he  had  undertaken  to 
aasuVnpsit,  the  build  at  a  certain  price,  to  wit,  &c. ;  and  that  Webster,  before  he  hecame 
pfeaded^the  bankrupt,  agreed  to  pay  for  the  same;  and  that,  in  pursuance  of  the  said 
general  issue  contract,  he  did  take  therefrom  divers  large  quantities  of  stone  for  the  8aid 
money  into  purpose,  and  was  indebted  to  the  said  plaintiffs  for  the  same  in  the  sum  of 
▼  °dVt*"**  *  60/.,  which  sum  was  still  due  and  owing  to  the  plaintiffs.  The  declaration 
found  for  him  then  Stated,  that  Webster  afterwards  became  a  bankrupt,  and  the  defendants 
issue >—l/eU,  ^^^  chosen  his  assignees;  and  that  at  the  time  he  so  became  a  bankrupt, 
that  the  adinis-  the  church,  which  he  had  contracted  to  build,  was  unfinished;  and  that  the 
of  payment  into  defendants,  ader  they  became  such  assignees,  adopted  the  said  contract  of 
Stitls  the  "^  Webster  to  build  the  said  church,  and  agreed  to  continue  and  to  fulfil  the  con- 
plaintiff  to  have  tract  made  by  Webster  and  the  plaintiff,  and  thereby,  as  assignees  as  afore- 
tered  for  Mm  ^*^'^'  ^^^^  ^^^  ^^^e  liable  to  and  bound  by  all  the  equities  which  Webtter 
on  the  other  stood  under,  with  respect  to  the  said  contracts ;  and  one  of  which  equities 

issue* 

was,  to  pay  to  the  plaintiffs  the  said  sum  of  50/.  for  the  said  stones,  which  he 
liad  so  taken  from  the  said  quarry  of  the  plaintiffs,  and  applied  to  the 
building  of  the  said  church ;  and  thereupon  afterwards,  in  consideration  that 
the  plaintiffs  would  permit  the  defendants,  as  assignees,  to  take  such  quan- 
tities of  stone  from  the  said  quarry  as  would  be  necessary  for  completing  the 
contract  so  adopted  by  them,  they  promised  to  pay  the  plaintiffs  the  said  sum 
of  50/.  for  the  stone  taken  by  Webster  before  he  became  a  bankrupt,  and 
also  for  such  quantities  of  stone  as  they,  as  assignees,  should  thereafter  take, 
for  the  purpose  of  building  the  said  church,  and  completing  the  said  contract. 
Averment,  that  they  took  from  the  quarry  a  certain  quantity  of  stone,  to  wit, 
&c.,  and  became  liable  to  pay  for  the  same  the  sum  of  25/.,  which,  together 
with  the  aforesaid  sum,  amounted  to  the  sum  of  75/.  in  the  whole.  Breack, 
non-payment  of  the  same,  or  of  any  part  thereof. 

Pleas :  First,  as  to  the  said  causes  of  action,  so  far  as  they  relate  to  the 
supposed  promise  first  mentioned,  and  whereby  it  is  alleged,  that  the  defend- 
ants, as  assignees,  promised  to  pay  for  the  said  quantities  of  stone  taken  bjr 
Webster,  to  wit,  the  sum  of  50/.,  non  assumpsit.  Second,  as  to  the  residue 
of  the  causes  of  action,  payment  into  Court  of  the  sum  of  6/.  Vis,  WdL  Re* 
plication  thereto,  acceptance  in  satisfaction  of  that  sum. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Assizes  for  the  county  of 
Stafford,  the  jury  found  for  the  defendants  on  the  issue  raised  by  the  first 
plea. 

R,  V.  Richards  had  obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the 
ground  that  the  payment  of  money  into  Court  upon  one  breach,  admitted  the 
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xmtract  alleged  in  the  declaration ;  and  that  the  finding  of  the  jury  on  the  first 
s$ue,  was  inconsistent  with  the  admission  on  the  record.  He  referred  to 
Dyer  V.  Athion  (a). 

On  the  case  being  called  on  for  argument, 

Ai.DERSON,  6.,  said — The  Court  having  heard  the  whole  question  discussed 
n  Fischer  r.  Aide  (b),  are  of  opinion,  that  each  plea  must  be  taken  separately, 
ind  that  each  must  be  looked  at  as  if  it  were  the  sole  plea  upon  the  record, 
rius  case  cannot  be  distinguished  in  principle. 

Rule  discharged. 

{«)  I  B.  &  C.  3;  2  D.  &  R.  19.  (b)  Ante,  p.  168. 


Extiie*r*tet^ 


Emmott  v.  Standex. 

I\£BT  for  horse-meat,  stabling,  &c.  The  declaration  contained  five  counts, 
claiming  the  sum  of  15/,  in  each;  and  concluded,  that  although  the  de- 
Mant  paid  parcel  of  the  said  monies,  yet  the  residue,  amounting  to  65/.,  was 
ttHl  due. 

Meas:  first,  as  to  all  the  monies  in  the  declaration  mentioned,  except  as  to 
lOL  ]3«.,  parcel,  &c.,  nunquam  indebitatus;  secondly ,  as  to  10/.  13#.  pay- 
iBent;  thirdly^  as  to  10/.  13«.,  the  defendant  says,  that  the  plaintiff  ought 
Bot  further  to  maintain  his  action  in  respect  thereof,  because  the  defendant 
BOW  brings  into  Court  the  sum  of  10/.  13^.,  ready  to  be  paid  to  the  plaintiff; 
ind  the  defendant  further  says,  that  he  is  not  indebted  to  the  plaintifiT  in  a 
^ter  amount  than  the  said  sum  of  10/.  \Zs,  in  respect  of  the  causes  of 
uHon  in  the  declaration  mentioned,  so  far  as  the  same  causes  of  action  relate 
to  the  said  sum  of  10/.  13«.,  parcel,  &c. 

RepHeation,  that  the  plaintiff,  inasmuch  as  he  admits  that  the  defendant 
Kver  was  indebted  to  him  in  respect  of  the  debt  in  and  by  the  declaration 
ienianded,  to  a  greater  amount  than  the  said  sum  of  10/.  13«.  paid  into  Court, 
lis  freely  here  in  Court  accepts  the  said  sum  of  10/.  \3s.  in  full  satisfaction 
Hid  discharge  of  the  debt,  in  and  by  the  declaration  demanded,  and  of  all 
iunages  by  him  the  plaintiff  sustained,  by  reason  of  the  detention  thereof, 
Ac 

The  particulars  of  demand  gave  credit  for  10/.  13«.,  and  claimed  a  balance 
«f  12/.  19«.  ed. 

The  defendant  having  signed  judgment  of  non  pros, 

F'  r.  Lee  obtained  a  rule  to  set  aside  the  judgment,  for  irregularity.  He 
>Arred  to  Coates  v.  Stevens  (a). 

N,  R,  Clark  shewed  cause. — The  case  is  distinguishable  from  Coates  v. 
^ftfihs,  because  there  the  money  was  paid  into  Court  generally  upon  the 


A  declaration 
in  debt,  con- 
tained five 
counts,  for  liL 
each,  and  giv- 
ing credit  for 
parcel  of  the 
monies,  claimed 
a  balance  of 
65L    The  par- 
ticulars gave 
credit  for 
10<.  13«.,  and 
claimed  a 
balance  of 
12/.  19«.  6d. 
The  defendant 
pleaded  nun* 
quam  indebita^ 
tuif  except  as 
to  10/.  ld«., 
parcel,  &c. 
Secondly  t  as 
to  10/.  \Ss.  pav- 
ment.    Thirdly, 
as  to  10/.  Vis. 
payment  of  that 
sum  into  Court, 
in  discharge  of 
the  causes  of 
action  in  the 
declaration 
mentioned;  to 
which  the 
plaintiff  re- 
plied, by  ac- 
cepting the  sum 
?aid  into  Court: 
Ivld,  that  the 
defendant  was 
entitled  to  sign 
judgment  of 
•on  prot,  for 
want  of  an 
answer  to  the 
other  pleas. 


(o;  2  C,  U  &  B.  118 ;  3  Gale,  75 ;  3  Dowl.  P.  C.  784;  5  Tyrw.  764 
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irhole  declaration.  Here  the  payment  applies  to  a  part  only,  and  llie  pleas  to 
the  other  part  are  wholly  unanswered.  It  is  clear,  froin  the  case  of  Ernest  r, 
Brown  (b),  that  the  defendant  was  obliged  to  plead  payment,  notwithstanding 
the  admission  in  the  particulars.     Topham  v.  Kidmore  {c\  is  precisely  b  pobt. 

Lee^  conlrd, — It  would  seem,  from  the  case  of  Coaies  v.  Stevens,  that  where 
the  action  is  brought  for  the  balance  of  an  account,  it  is  unnecessary  to  pleid 
a  payment  admitted  by  the  particulars. — [Parke,  B. — ^This  plea  of  payment 
into  Court,  is  irregular  in  form ;  but  in  truth,  it  professes  to  answer  ooljr 
10/.  13s,  of  the  demand.  The  plaintiff  has  brought  all  the  difficulty  on  him- 
self, by  claiming  65/.,  when  only  22/.  1  \s.  6</.  was  due.  The  pleas  of  aiM« 
quam  indebitatus,  and  payment,  are  unanswered ;  they  must  be  got  rid  of, 
or  the  defendant  is  entitled  to  sign  judgment  of  non  pros,"] — ^The  defendant 
ought  to  have  resisted  the  taxation  of  costs  by  the  plaintifl*. 

Per  Curiam. — The  defendant  could  not  have  resisted  the  taxation  of  co9tf(| 
because  the  plaintiff  was  entitled  to  costs  in  respect  of  the  payment  of  moner 
into  Court.  The  result  is,  that  the  judgment  is  regular.  The  case  diflera 
from  Coates  v.  Stevens;  because  there  the  payment  into  Court  applied  to  the 
whole  declaration ;  but  it  resembles  Topham  v.  Kidmore. 

Rule  discharged. 

(b)  3  Bing.  N.  C.  674  j  3  Hodges.  79 ;  (c)  5  Dowl.  P.  C.  676 ;  I  W.  W.,  k 
4  Scott,  385.  D.  341. 


Attorney  General  v.  Pickard. 


A,,  by  hiB  will, 
devised  certain 
numon,  bere- 
dittments,  and 
tenements,  to 
certain  tenants 
for  life,  in  suc- 
cesaion,  with  a 
power  to  each 
of  them,  when 
in  poiseasion, 
to  charffe  the 
estates  by  will, 
with  an  annui- 
ty in  favour 
"  of  auT  woman 
with  wnom 
they  might  rea- 
pectively  have 
intermarried.*' 
Some  time  after 
the  death  of  the 
tMtator  the 
estates  de- 
scended upon  a 
tenant  for  life, 
who  exercised 
this  power  of 
appointment  in 
favour  of  hia 
wife:  Held, 
that  this  annui- 
ty was  liable  to 
legacy  duty. 


INFORMATION  against  the  defendant  for  legacy  duties,  claimed  to  be  psf-' 
able  under  the  will  o(  John  Trenchard,  deceased.  The  first  count  of  the 
information  stated,  that  on  the  Aihoi  December,  1 815,  John  TrenckardA^ 
made  his  last  will  and  testament  in  writing,  according  to  the  form  of  the 
Statute  ^n  such  case  made  and  provided,  and  thereby  gave  and  devised  certain 
manors,  hereditaments,  and  premises,in  the  said  will  first  mentioned,  and  therein 
more  particularly  described,  unto  Francis  John  Browne  and  the  Rev.  Jeht 
Morton  Coulson,  their  heirs  and  assigns,  to  the  several  uses,  upon  and  for 
the  several  trusts,  intents,  and  purposes,  and  under  and  subject  to  the  sevenl 
powers,  provisoes,  conditions  and  declarations  thereinafler  limited^  declarer^ 
expressed,  and  contained  of  and  concerning  the  same,  that  is  to  say  (amongst 
other  things,  and  subject  and  chargeable  to  certain  annuities  in  the  said  will 
particularly  mentioned),  to  the  use  of  William  Trenchard,  and  his  assif^s,  fbf 
and  during  the  term  of  his  natural  life ;  and  from  and  immediately  after  thede« 
termination  of  that  estate  by  forfeiture  or  otherwise,  in  the  life  time  of  the  said 
William  Trenchard,  to  the  use  of  the  said  Francis  John  Browne,  and  John 
Morton  Coulson,  and  their  heirs,  during  the  natural  life  of  him  the  said  William 
Trenchard,  in  trust,  to  support  the  contingent  uses  and  estates  thereinafter 
limited,  &c. ;  and  from  and  immediately  after  the  decease  of  him  the  said 
William  Trenchard,  to  the  use  of  the  first,  second,  third,  fourth,  and  every 
other  son  of  the  said  William  TVenchard,  lawfully  to  be  begotten^  severally/ 
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:acoettively»  mnd  in  remainder,  one  after  another,  in  order  and  course  as  they 
eipectively  should  be  in  seniority  of  age,  and  of  the  heirs  male  of  the  respec- 
iie  bodies  of  such  sons  respectively ;  and  for  default  of  such  issue,  to  the 
ue  of  his  nephew,  T%onuu  Pickard^  and  his  assigns,  for  and  during  the  term 
f  his  natural  life  (with  remainder  to  trustees,  to  preserve  as  before,  and  with 
emtioders  in  tail  to  his  issue,  as  before)  ;  and  for  default  of  such  issue,  to 
be  use  of  his  nephew,  the  Rev.  George  Ptckard,  clerk  (the  defendant),  and 
itassignSy  for  and  during  the  term  of  his  natural  life  (with  remainder  to 
nisiees  to  preserve,  as  before),  with  divers  other  limitations  over  in  the  said 
rill  particularly  mentioned ;  and  the  said  testator  also,  by  his  said  will,  gave 
od  derised  certain  other  manors,  hereditaments,  and  premises,  in  the  said 
rjll  secondly  mentioned,  and  therein  particularly  described,  unto  the  said 
nmcw  John  Broume  and  John  Morton  Couhouy  their  heirs  and  assigns,  to 
)e  several  uses,  upon  and  for  the  several  trusts,  intents,  and  purposes,  and 
nder  and  subject  to  the  several  powers,  provisoes,  conditions,  and  declara- 
ons  thereinafter  limited,  declared,  expressed,  and  contained,  of  and  concern- 
)%  the  same ;  that  is  to  say,  (amongst  other  things)  as  to  all  that  his  ad  vow- 
n,  donation,  and  right  of  patronage  and  presentation,  in  and  to  certain 
.ttories  and  parishes  therein  mentioned  and  particularly  described,  to  the 
Be  of  them  the  said  Francis  John  Browne  and  John  Morton  CouUon,  their 
lecutors,  administrators,  and  assigns,  for  the  term  of  ninety-nine  years,  to 
e  computed  from  the  day  of  his  decease,  upon  the  trust  therein  mentioned ; 
Dd  as  to  the  said  advowsons  and  hereditaments  comprised  in  the  said 
^rm  of  ninety-nine  years,  from  and  immediately  after  the  expiration  or  other 
ooner  determination  of  the  said  term,  and  in  the  meantime  subject  thereto, 
nd  to  the  trusts  thereof;  and  as  to  all  other  the  said  manors,  hereditaments, 
Dd  premises,  secondly  above  devised,  whereof  no  use  was  thereinbefore 
eclarcd,  to  the  use  of  his  said  nephew  Thomas  Pickard,  and  his  assigns,  for 
nd  during  the  term  of  his  natural  life  (with  remainder  to  trustees  to  preserve, 
nd  with  like  remainders  in  tail,  as  before),  and  for  default  of  such  issue,  to 
le  use  of  his  said  nephew  George  Pickard^  and  his  assigns,  for  and  during 
le  term  of  his  natural  life  (with  remainder  to  trustees  to  preserve),  with 
ivers  other  limitations  over,  in  the  said  will  particularly  mentioned.  And 
lesaid  testator,  by  his  said  will  further  provided  and  declared,  that  it  should 
e  lawful  for  the  several  persons,  who  for  the  time  being  should,  by  virtue  of 
ly  of  the  limitations  thereinbefore  contained,  be  in  the  actual  possession,  or 
ititled  to  the  rents,  issues,  and  profits  of  the  said  manors,  hereditaments,  and 
Kmises  thereinbefore  firstly  and  secondly  devised  as  aforesaid,  or  any  of 
Km,  or  any  part  or  parts  thereof,  by  any  deed  or  deeds,  instrument  or  in- 
YiuDents  in  writing,  with  or  without  power  of  revocation,  to  be  by  them 
iipectively  sealed  and  delivered  in  the  presence  of,  and  to  be  attested  by, 
voor  more  credible  witnesses,  or  by  their  respective  last  wills  and  testaments, 
1  writing,  or  any  codicil  or  codicils  thereto,  to  be  by  them  respectively  signed 
nd  published,  in  the  presence  of,  and  to  be  attested  by  three  or  more  ere- 
ibte  witnesses,  to  grant,  limit,  or  appoint  unto  any  woman  or  women  respec- 
ively,  with  whom  they  should  respectively  have  been  married,  or  should 
npectively  intermarry,  for  the  life  or  lives  of  such  woman  or  women  respec- 
ively,  and  for  her  or  their  jointure  or  lespective  jointures,  and  in  bar  or 
viUiOQl  being  in  bar  of  her  or  their  dower  or  respective  dowers  any  annual 
Ruior  yeuly  rent-charge,  annual  sums  or  yeariy  rent-charges,  not  exceeding 
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in  the  whole  the  annual  flum  thereinafter  mentioned ;  that  is  to  say,  as  to  hii 
said  manors,  hereditaments,  and  premises  therein  firstly  devised,  as  herein* 
before  mentioned,  any  annual  sum  or  yearly  rent-charge,  not  exceeding  2«KM1, 
and  as  to  his  manors,  hereditaments,  and  premises  therein  secondly  devised^ 
as  hereinbefore  mentioned,  any  annual  sum  or  yearly  rent-charge,  not  ex- 
ceeding 500/. ;  for  the  life  or  lives  of  any  such  woman  or  women  respectively; 
such  annual  sums  or  yearly  rent-charges  to  be  issuing  and  payable  out  o( 
and  to  be  respectively  charged  and  chargeable  upon  all  or  any  part  or  parte 
of  the  said  manors,  hereditaments,  and  premises,  firstly  and  secondly  devised 
as  aforesaid,  to  be  clear  of  all  parliamentary  and  other  taxes  and  dedactkHU 
whatsoever,  to  be  paid  quarterly  or  half-yearly,  at  such  days  or  tiroes,  and  id 
such  manner,  and  with  such  powers  and  remedies  by  distress  and  entry  upoo, 
and  perception  of  the  rents,  issues,  and  profits  of  the  respective  heredits* 
ments  which  should  be  charged  therewith,  as  the  person  or  persons  respeo- 
tively  exercising  the  said  power  should  think  fit,  and  should  in  manner  therein- 
before mentioned,  direct  or  appoint,  as  by  the  said  will,  reference  being  thereto 
had,  would  appear.  The  information  then  stated,  that  aflerwards,  and  in  the 
lifetime  of  the  said  John  Trenchard,  to  wit,  on  the  1st  of  Jcmuary,  1819,  the 
said  William  Trenchard,  in  the  said  will  mentioned,  died  without  issue,  and 
that  the  said  John  Trenchard  aflerwards,  and  after  the  31st  oT  Aufftut,  ISM, 
to  wit,  on  the  1st  day  of  January^  1820,  died,  without  altering  or  revoking 
his  said  will,  as  to  the  premises  hereinbefore  mentioned,  leaving  the  txA 
Thomas  Pickard  and  the  said  George  Pickard,  in  the  said  will  respectively 
mentioned,  him  surviving ;  and  thereupon  the  said  TTiomas  Pickard,  undef 
and  by  virtue  of  the  said  will,  and  of  the  said  limitations  therein  contained, 
entered  into  and  upon  the  manors,  &c.,  by  the  said  will  firstly  devised,  and 
also  into  and  upon  the  manors,  tenements,  and  hereditaments  by  the  said  wilt 
secondly  devised,  and  unto  the  receipt  of  the  rents  and  profits  thereof  respec- 
tively, and  remained  and  continued  in  such  possession,  and  in  the  receipt  of 
the  said  rents  and  profits  respectively,  from  thence  continually  until  the  time 
of  his  decease,  as  hereinafter  mentioned,  under  and  by  virtue  of  the  said  wilt  | 
and  of  the  said  limitations  therein  contained  as  aforesaid  ;  that  the  said  TJtomai 
Pickard  afterwards,  and  whilst  he  was  in  such  possession,  and  in  receipt  of 
the  said  rents  and  profits  as  aforesaid,  to  wit,  on  the  6th  day  of  November, 
1829,  made  his  last  will  and  testament  in  writing,  signed,  sealed,  pubfished, 
and  declared  by  him,  the  said  Thomas  Pickard,  in  the  presence  of  and  attested 
by  three  credible  witnesses,  and  thereby,  in  pursuance  and  by  virtue  of  thtf 
power  in  that  behalf  given  to  and  vested  in  him  by  the  said  will  of  the  said 
John  Trenchard,  he  did  appoint  unto  and  to  the  use  of  Harriet  Pickard 
then  being  the  wife  of  the  said  TTiomeis  Pickard,  and  to  whom  he  had  been 
and  then  was  married,  one  annual  sum  or  yearly  rent-charge  of  250/1,  of  law* 
ful  money  of  Great  Britain,  during  her  natural  life,  the  same  to  be  issuing 
and  payable  out  of,  and  charged  and  chargeable  upon  all  and  every  of  the 
manors,  messuages,  farms,  lands,  tenements,  and  hereditaments,  by  the  said 
will  of  the  said  John  Trenchard,  firstly  devised  and  limited  as  hereinbefore 
mentioned,  and  which  the  said  Thomas  Pickard  had  thereby  power  so  to 
charge  ;  and  he  thereby  also  appcftpM  unto  and  to  the  use  of  his  said  wife, 
Harriet,  one  other  annual  sum  ar.J^rly  rent-charge  of  500/.  of  like  lawfol 
money,  during  her  natural  life,  the  same  to  be  issuing  and  payable  out  of,  and 
charged  and  chargeable  on  all  and  every  of  the  manors,  by  the  said  will  of  the 
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lid  /ckn  TVemekard,  secondly  devised  as  hereinbefore  mentioned,  and  which 
6  had  thereby  power  so  to  charge ;  and  the  said  T%omas  Pickard  thereby 
iiected  and  appointed  that  the  said  two  several  annual  sums  or  yearly  rent- 
Iwfes  d[^&Ol,  and  dOO/1  respectively,  should  be  paid  to  his  said  wife  and 
KT assigns,  at  or  in  the  common  dining-hall  c»f  Lincoln  t^inny  in  the  county  of 
}KddUmXt  by  equal  quarterly  payments,  clear  of  all  parliamentary  and  other 
tues  and  deductions  whatsoever,  the  first  of  such  quarterly  payments  to  be 
■de  at  the  expiration  of  three  calendar  months  next  after  the  decease  of  the 
lyj  TkomuiM  Piekard,  as  by  the  said  will  of  the  said  Thomas'  Pickard,  refer- 
Ciee  being  thereto  had^  would  more  fully  appear ;  that  the  said  TJiamas  Pick- 
it/ afterwards,  and  more  than  four  years  before  the  exhibiting  of  this  infor- 
tttion,  to  wit,  on  the  Ist  of  September,  1830,  died  without  issue  male,  and 
trithout  altering  or  revoking  his  said  will,  as  to  the  said  appointment  herein- 
belbre  mentioned,  leaving  the  said  Harriet  Piekard  and  the  said  George 
/^MbirJ' respectively  him  surviving  ;  and  thereupon  afterwards,  and  more  than 
bur  years  before  the  exhibiting  of  this  information,  to  wit,  on,  &c.,  the  said 
ieieodant,  George  Piekard,  entered  into  and  upon  the  said  manors,  tenements, 
i&d  hereditaments,  by  the  said  will  of  the  said  John  Trenchard  firstly  and 
eoondly  respectively  devised,  as  hereinbefore  mentioned,  and  into  and  upon 
ift  possession  thereof,  and  then  became,  and  was  and  thence  continually  hath 
eeo  so  possessed  and  entitled  to  the  said  several  manors,  &c.,  according  (o, 
ad  under  and  by  virtue  of  the  said  will  of  the  said  John  Trenchard,  and  of 
he  limitations  therein  contained,  subject  to  the  said  legacies,  by  way  of 
mmities,  so  appointed  to  be  paid  to  the  said  Harriet  Pickard  as  aforesaid ; 
hat  the  said  Harriet  Piekard  was  a  stranger  in  blood  to  the  said  first-ment- 
ioned testator,  and  that  at  the  time  of  the  death  of  the  said  TTumias  Pickard, 
0  wit,  on,  Slc,  the  said  Harriet  Pickard  was  of  the  age  of  66  years,  and  no 
Bore»  and  also  that  the  value  of  the  said  two  legacies,  so  given  by  the  way 
•f  annuities  to  the  said  Harriet  Pickard  as  aforesaid^  according  to  the  Statute 
a  such  case  made  and  provided,  then  and  there  amounted  in  the  whole  to  a 
uge  som  of  money,  to  wit,  the  sum  of  5,616/.,  and  also  that  the  duties  which 
hould  and  ought  to  have  been  paid  for  and  in  respect  of  the  said  bequest  to 
he  said  Harriet  Pickard,  then  and  there  amounted  to  a  large  sum  of  money, 
0  wit,  the  sum  of  561/.  4«. ;  that  the  said  defendant.  George  Pickard,  having 
sitered  into  and  become  possessed  of  the  rents  and  profHs  of  the  said  severtfl 
aaoors,  &c.,  hereinbefore  mentioned,  and  entitled  to  the  same  as  aforesaid, 
mbject  to  the  said  bequests  to  the  said  Harriet  Piekard,  heretofore,  and  before 
ht  exhibiting  of  this  information,  did  pay  and  satisfy  unto  the  said  Harriet 
KiAaril  the  said  annuities  so  appointed  to  the  said  Harriet  Pickard  as  afore-> 
nd,  fivand  daring  the  space  of  four  years  next  succeeding  after  the  death 
'  the  said  Tkomae  Pickard,  to  wit,  on  the  several  days  and  times,  and  by 
k  payments  in  that  behalf  directed  and  appointed  as  aforesaid,  without  hav- 
H  veoetved  or  deducted  the  dnty  chargeable  thereon  as  aforesaid,  the  said 
^7  not  having  been  first  duly  paid  to  his  Majesty,  whereby  and  by  force  of 
•he  Statute  in  such  case  made  and  provided,  the  said  defendant,  George 
^^^kard,  so  beir^  entitled  to  the.  said  several  manors,  tenements,  and  here- 
Auaents  as^  aforesaid,  subject  to  the  said^t-mentioned  legacies,  became 
^  vaa,  and  still  is  liable  to  pay  to  his  said  majesty  the  said  sum  of  561/.  4#., 
hcing  the  amount  of  the  said  duty  so  due  and  payable  in  respect  of  the  said 
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The  second  count  was  for  penalties  for  paying  the  annuities  without  taklug 
proper  stamped  receipts  ;  the  third  was  in  ind$lnUiiu$  asiumpni,  for  duties; 
and  the  fourth,  on  an  account  stated. 

The  defendant  demurred  to  the  first  count,  and  to  the  others  pleaded  ml 
debit. 

The  points  for  argument,  on  the  part  of  the  defendant,  were  as  follows >— 
The  defendant  contends,  that  as  Mrs.  Piekard,  the  jointress,  was  not  an  object 
of  the  bounty  of  the  testator,  John  Tteneiard,  the  legacy  duty  does  not 
attach;  that  the  case  is  neither  within  the  letter  nor  the  spirit  of  the  Legicf 
Duty  Acts,  as  Mrs.  Pickard  is  neither  specially  named  or  described  in  the 
will  of  John  Trenchard, 

The  Attorney-General's  points  for  argument,  were  as  follow : — ^The  AWia^ 
ney  General  claims  the  payment  of  duty  under  the  55  Geo.  3,  c.  184,  sdwl 
part  3,  title  Legacy ;  45  Geo.  3,  c.  28,  ss.  4  and  5 ;  and  36  Geo,  3,  c  5( 
s.  8 ;  and  intends  to  argue, — 

First,  That  Mrs.  Harriet  Pickard^  the  appointee  of  the  powers  created  by 
the  will  of  John  Trenchard,  took  the  annuities,  in  the  first  count  mentioned^ 
by  the  gift  of  John  TVenchard;  and 

Secondly,  That  the  defendant  is  the  person  chargeable  with  such  duty,  k 
being  entitled  to  the  real  estate  in  the  first  count  mentioned,  subject  to  thi 
said  annuities. 

The  demurrer  was  argued  in  Hilary  Term,  by 


Erh,  for  the  defendant. — The  defendant  is  not  liable  to  pay  l^^cy  duty  ii 
respect  of  the  rent-charge  to  Mrs.  Pickard.  The  original  testator  gnoH 
estates  for  life  to  divers  persons  in  succession,  md  annexes  to  such  estates  i 
power  of  granting  a  rent-charge  in  favour  of  any  woman  or  women  witk 
whom  they  might  intermarry,  if  such  woman  or  women  should  survive  thesb 
That  which  passes  from  the  testator  is  not  a  gift  of  money ;  but  he  gave  Is 
each  tenant  for  life  a  power  of  raising  a  rent-charge,  and  deducting  it  oat  sf 
the  estate  of  the  succeeding  tenant  for  life.  Under  these  circumstances,  Iks 
question  is,  whether  legacy  duty  is  payable  to  the  Crown  on  those  rent^ 
charges  under  the  55  Geo.  3,  c.  184,  sched.  part  3,  tit  Legacies.  The  woidi 
are,  *'  for  every  legacy,  specific  or  pecuniary,  or  of  any  other  descriptioo,  of 
the  amount  or  value  of  20/.  or  upwards,  given  by  any  will  or  testaroentaiy 
instrument,  of  any  person  who  shall  have  died  after  the  5th  day  (^  Aj^ 
1805,  either  out  of  his  or  her  personal  or  moveable  estate,  or  out  of  on  Augi 
upon  his  or  her  real  or  heritable  estate,  or  out  of  any  monies  to  arise  by  tks 
sale,  mortgage,  or  disposition  of  his  or  her  real  or  herit&ble  estate,  or  WKj 


part  thereof,  and  which  shall  be  paid,  delivered,  retained,  satisfied  or 
after  the  31st  day  of  August,  1815,'^  the  respective  duties  therein  meotioiMi 
It  further  states,  that  '*  all  gifts  of  annuities,  or  by  way  of  annuity,  or  dvf 
other  partial  benefit  or  interest  out  of  any  such  estate  or  effects  as  aforossij 
shall  be  deemed  legacies,  within  the  intent  and  meaning  of  this  schedule.^  lbs 
words  being,  **  any  legacy,  specific  or  pecuniary,"  it  is  material  to  see  whether 
by  the  will,  any  gift  of  money  was  made.  Now,  here  there  was  no  presest 
gift  of  money,  but  only  the  gMfcof  a  power  to  create  a  rent-chaige.  Tks 
750/.  is  not  given  by  the  testawl^lmt  is  ultimately  taken  outof  the  real  sslsli 
by  the  tenant  for  life  for  the  time  being. 
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iriher,  the  45  Geo,  3,  c.  28,  ss.  4  &  5  (a),  and  36  Geo,  3,  c  52, 
are  relied  upon  by  the  Crown,  as  giving  the  right  to  duties  in  this 
he  intent  of  both  these  Statutes  plainly  was,  to  lay  the  duty  on  the 
sceiTed  from  the  testator,  and  that  it  should  be  levied  on  the  party 
it.  But  here  the  attempt  is  to  levy  the  tax,  not  upon  a  donee  of  the 
but  upon  a  person  standing  in  a  totally  different  situation.  If  it  be 
t  the  duty  attaches  wherever  there  is  a  power  to  create  the  annuity, 
jen  of  the  marriage  would  be  equally  liable  to  the  duty« 
ases  which  have  been  decided  on  this  subject  shew  that  this  is  not 
any  money,  nor  a  gift  by  the  testator  to  this  party.  In  the  AUomey 
Y,  Jackson  (c),  a  testator  gave  a  life  estate  in  his  freehold  property 
.,  and  aAer  her  decease,  and  in  the  event  of  her  husband,  /.  T.,  sur- 
er, he  gave  an  annuity  or  yearly  rent-charge  of  500/.,  payable  quar- 
ith  such  power  of  remedy  of  distress  and  entry,  and  perception  of 
1  case  the  annuity  should  be  in  arrear,  as  are  reserved  to  the  lessors 
-ecovery  of  rents  on  leases  for  years ;  and  subject  to  that  annuity  he 
.  real  estates,  in  moieties,  to  R,  J,  in  fee,  and  to  H.  /.  for  life ;  it  was 
It  legacy  duty  was  payable  upon  the  devise  to  /.  T.  by  R.  /.  and 
But  there  the  testator  himself  named  the  sum  to  be  paid  out  of  his 
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sction  4.  "  Every  gift,  by  any 
estamentary  iDstniment  ot  any 
lying  after  the  passing  of  this 
ich,  by  virtue  of  any  each  will 
nentaiy  instrument,  shall  have 

be  satisfied  out  of  the  personal 
such  person  so  dying,  or  out  of 
onal  estate  which  soclk  person 
re  power  to  dispose  of,  or  at  he 
lall  think  fit,  or  which  shall  have 
trged  upon  or  made  payable  out 
eal  estate  of  the  person  so  dying, 
h  such  person  may  have  the 
>  dispose  of,  whether  the  same 

given  by  wav  of  annuity  or  in 
er  form,  shall  be  deemed  and 
)  be  a  legacy,  within  the  true 
sd  meaning  of  this  Act:  Pro- 
ways,  that  nothing  herein  con- 
hall  be  construed  to  extend  to 
ging  with  the  duties  by  this  Act 
,  any  specific  sum  or  sums  of 
)rany  share  or  proportion  there- 
^ed  by  any  marriage  settlement, 
iir  deeds,  upon  any  real  estate,  in 

in  whieh  any  such  sum  or  sums, 

or  proportion  thereof,  shall  be 
Mi  or  apportioned  by  anv  will  or 
itary  instrument,  nnaer  any 
;iven  for  that  purpose  by  any 
rriage  settlement,  deed  or  deeds.'* 
I.  ^  And  be  it  further  enacted, 
\  duties  hereby  granted  on  le^- 
ebarged  upon  or  made  pavable 
my  real  estate,  or  out  of  any 
to  arise  by  the  sale  of  any  real 
ir  upon  residues,  or  parts  or 
jf  residues  of  any  such  mo- 
di be  accounted  fur,  answered, 
i  by  the  trustee  or  trustees  to 


whom  the  real  estate  shall  be  devised, 
out  of  which  the  legacy  or  legacies,  or 
share  or  shares  of  any  money,  arising 
out  of  the  sale  or  mortgage,  or  other 
disposition  of  such  real  estate,  shall  be 
to  be  paid  or  satisfied;  or  if  there 
shall  be  no  trustees,  then  by  the  person 
or  persons  entitled  to  such  real  estate, 
subject  to  any  such  legacy,  or  by  the 
person  or  persons  empowered  or 
required  to  pay  or  satisfy  any  such 
legacy." 

{b)  Sec.  7.  •*  And  be  it  further  en- 
acted, That  any  gift  by  any  will  or  tes- 
tamentary instrument  of  any  person 
dying  after  the  passing  of  this  Act, 
which  shall,  by  virtue  oi  any  such  will 
or  testamentary  instrument,  have  effect 
or  be  satisfied  out  of  the  personal  estate 
of  such  person  so  dying,  or  out  of  any 
personal  estate  which  such  person  shall 
have  power  to  dispose  of,  as  he  or  she 
shall  think  fit,  shall  be  deemed  and  taken 
to  be  a  legacy,  within  the  intent  and 
meaning  of  this  Act,  whether  the  same 
shall  be  given  by  way  of  annuity,  or  in 
any  other  form,  and  whether  the  same 
shall  be  charged  only  on  such  personal 
estate,  or  charged  also  on  real  estate  of 
the  testator  or  testatrix,  who  shall  giver 
the  same,  except  so  far  as  the  same  shall 
be  paid  or  satisfied  out  of  such  real 
estate,  in  a  due  execution  of  the  will 
or  testamentary  instrument  by  which  the 
shall  be  given ;  and  every  gift 
'  ihall  have  effect  as  a  donation 
catua^  shall  also  be  deemed  a 
legacy  within  the  intent  and  meaning 
of  this  Act.*' 

(c)  2  C.  &  J.  101. 
n2 
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estates,  and  the  individual  to  whom  it  should  be  paid ;  and  the  cmiIj  gronnd 
upon  which  il  was  contended  that  the  gid  was  exempt  from  legacy  datj  was, 
that  it  was  a  devise  of  real  interest,  and  not  an  annuity  within  the  meaning  of 
the  Acts.  The  same  observations  apply  to  Stow  v.  Davenport  Id)^  which 
was  similar  in  its  circumstances ;  the  only  difference  being,  that  the  tenant 
for  life  had  a  discretionary  power  to  limit  the  amount  of  tlie  charge  to  the 
extent  of  500^  So  also  in  HaleB  v.  Freeman  (e),  the  object  d[  the  boontj 
was  specified.  It  will  be  argued  on  the  other  side,  that  the  inatnunent  exe- 
cuting the  power,  is  to  be  considered  as  part  of  the  instrument  creating  tht 
power,  and  that  this,  therefore,  must  be  taken  as  part  of  the  will  of  the  tei- 
tator ;  but  there  arc  several  authorities  to  shew  that  such  instruments  are 
separate  and  distinct,  when  executed  at  different  times,  and  under  difimnt 
circumstances,  Barllet  y.  Ramgden{f)y  Hurd  \.  Fletcher (g);  Sen^cni. 
Quincey(h);  Duke  of  Mar/borough  v.  Lord  Godolphin(i).  The  widow  of 
Thomas  Pickard  takes  under  the  will  of  her  husband,  who  makes  a  g^ft  to  her 
of  750/.  a  year;  how  can  she  be  said  to  have  received  that  from  Jeh 
Trenchardf  to  whom  she  was  a  perfect  stranger,  and  who  died  many  years 
before  ?  No  argument  can  be  drawn,  in  support  of  the  claim,  from  the  18tk 
section  of  the  36  Geo.  3,  c.  52  (j),  as  that  does  not  relate  to  charges  on  land^ 
but  only  to  legacies  given,  subject  to  powers  of  appointment  for  the  benelt 
of  persons  who  shall  be  specially  named  or  appointed  as  objects  of  sudl 
power.  This  is  not  the  case  of  a  legacy  given  for  a  limited  interest,  with  i 
power  of  appointment  among  objects  specifically  named,  but  it  is  a  devise  of 
a  freehold  interest  in  land,  with  a  power  of  granting  a  rent-charge  oat  d 
it ;  and  it  is  submitted,  that  legacy  duty  does  not  attach,  on  such  power 
being  exercised. 


(d)  5  B.  &  Adol.  359. 

(e)  1  B.  &  B  391. 
(/)  1  Keb.  750. 
(fr)  Doug.  43. 

(//)  2  Vp8.  860.  413. 

(i)  Ibid.  61. 

(jQ  Sec.  18.  "  And  be  it  further  enact- 
ed, Thatwhere  any  testacy,  or  the  residue, 
or  any  part  of  the  residue  of  any  personal 
estate,  shall  be  subjected  to  any  power 
of  appointment  to  or  for  the  benefit  of 
any  person  or  persons  specially  named 
or  described  as  objects  of  such  power, 
such  property  shall  be  charged  with  duty, 
as  property  given  to  difierent  persons  in 
succession;  and  in  so  charging  such 
dut) ,  not  only  the  person  and  persons 
who  shall  tike  previous  or  subject  to 
such  power  of  appointment,  but  also  any 
person  or  persons  who  shall  take  under, 
or  in  default  of  any  such  appointment, 
when  and  as  they  shall  so  take  respec- 
tively, shall,  in  respect  of  their  several 
interests,  whether  previous,  or  subject  to 
or  under,  or  in  respect  of  such  appoiat- 
nient,  be  charged  with  the  same  dvjlf^aiid 
in  the  same  manner,  as  if  the  santo  in- 
terest had  been  given  to  him,  her,  or 
them  respectively  in  and  by  the  will  and 
testamentary  disposition  containing  such 


power,  in  the  same  order  and  coarse  of 
succession  as  shall  take  place  under  ui 
by  virtue  of  such  power  of  appointmest, 
or  in  default  of  execution  thereof  ai 
the  case  may  happen  to  be ;  and  when 
any  property  sliall  be  given  for  aay 
limited  interest,  and  a  general  and  ab> 
solute  power  of  appointment  shall  alst 
he  given  to  any  person  or  persons  U 
whom  the  property  would  not  belong  it 
defeult  of  such  appointment,  such  prih 
pertv,  upon  the  execution  of  such  power, 
shall  be  charged  with  the  same  doty,  aai 
in  the  same  manner,  as  if  the  aaoM  pro- 
perty had  been  immediately  given  to  tli 
person  or  persons  having  aiul  execntiig 
such  power,  after  allowing  any  dot? 
before  piud  in  respect  thereof,  um 
where  any  property  shall  be  given  witk 
any  such  general  power  of  appointmeat 
which  property,  in  default  of  appoial- 
ment,  will  belong  to  the  person  or  per- 
sons to  whom  such  power  shall  also 
be  given,  such  property  shall  be  charted 
with  and  shall  pay  the  duty  by  this  Act 
imposed,  in  the  same  manner  as  if  such 
property  had  been  given  to  such  persta 
or  persons  absolutely  in  the  first  instance^ 
without  such  power  of  appointineot.'' 
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The  SMcUor  General,  for  the  Crown. — This  case  turns  upon  the  construc- 
tbc  ofthe  36  Geo,  3,  c.  62,  s.  7,  and  the  45  Geo,  3,  c.  28,  s.  7.  It  does  not 
alter  the  nature  of  the  case  that  this  is  a  gift  of  real  estate  to  the  successive 
toents  for  life.  On  a  gift  of  land,  there  is  no  legacy  duty;  but  whenever  a 
dnrge  upon  land  comes  into  esse,  then  the  legacy  duty  attaches  upon  that 
chtige.  The  real  question  therefore  is,  whether  this  is  a  charge  upon  land 
vithin  the  meaning  of  these  Statutes.  Suppose  that,  instead  of  a  gift  of  real 
state,  tuere  had  been  a  gift  to  trustees  of  personal  estate,  upon  trust,  to  pay 
the  rents,  or  annual  proceeds,  to  William  Trenchard  for  life,  with  remainder 
lohis  children,  then  with  remainder  to  Tkomae  Pickard  for  life,  and  afler  his 
deith  to  his  children,  with  power  to  Thomae  Pickard  to  appoint  to  his  wife 
7MML ;  could  it  be  contended  that  that  sum  would  not  be  a  gift  of  money, 
inbjeot  to  legacy  duty  ?  But  it  is  said,  that  this  is  not  a  gift  which  the  party 
tikes  by  Tirtue  of  a  testamentary  instrument,  but  that  he  takes  it  by  virtue 
flf  the  will  and  an  act  done  afterwards,  namely,  the  instrument  executed  by 
Ikemae  Pickard;  it  is,  however,  taken  under  th^  will,  according  to  the  true 
intent  pf  the  Statute.  Cases  have  been  referred  to,  to  shew  that  for  many 
pQrpoGes,  the  act  of  executing  the  power  is  a  separate  act ;  but  in  order  to 
veertain  whether  the  two  are  to  be  attached  or  not,  the  whole  nature  of  the 
tnnsaction  must  be  looked  at.  Suppose  a  party  was  desirous  of  providing 
fcr  all  the  children  of  A,  B.,  could  he  avoid  the  legacy  duty,  by  making  a 
pit  to  them,  if  A.  B.  should  think  fit  that  they  should  take  it.  There  would 
be  little  room  for  doubt,  if  the  case  rested  entirely  on  the  7lh  section  of  the 
tt  Geo.  3.  But  the  18th  section  exhausts  every  possible  case  of  appoint- 
tmts  under  power ;  only  three  in«tances  of  a  power  of  appointment  can  be 
suggested.  First,  a  person  may  have  a  limited  interest  with  a  power  subject 
to  that  interest,  to  appoint  to  certain  restricted  classes ;  secondly,  a  person 
nay  have  a  limited  interest,  with  an  absolute  power  of  appointment,  as  the 
devisee  may  think  fit ;  and  thirdly,  a  person  may  have  a  limited  interest,  and 
another  person  may  have  the  power  of  appointment.  Then,  the  former  clauses 
kving  provided  for  the  payment  of  duty,  where  the  legacies  are  given  in 
succession,  the  18th  section  enacts,  "  that  when  any  legacy,  or  the  residue, 
or  any  part  of  the  residue  of  any  personal  estate,  shall  be  subjected  to  any 
power  of  appointment  to  or  for  the  benefit  of  any  person  or  persons  specially 
named  or  described  as  objects  of  such  power,  such  property  shall  be  charged 
ik'idi  duty,  as  property  given  to  different  persons  in  succession."  It  cannot 
be  the  meaning  of  the  Act,  that  the  individual  must  be  named  by  the  testator ; 
the  words  "  specially  named  or  described  as  the  objects  of  such  power,'^  mean 
criy  personfl  who  fill  a  particular  character,  such  as  the  wife  or  children.  The 
■eaning  of  the  section  is,  that  the  duty  shall  be  charged,  just  as  if  there  had 
Wen  a  gift  to  Thomae  Pickard  for  his  life,  with  remainder,  as  to  750/.  a  year, 
to  hit  wife  for  her  life,  without  any  power,  remainder  to  children,  if  there  had 
teen  any,  with  remainder  over.  Suppose  personal  estate  were  bequeathed  to 
a  nember  of  the  royal  family  (who  are  exempt  from  legacy  duty),  with  a 
power  to  appoint  an  annuity  to  any  servant  of  his,  and  he  were  to  appoint  an 
^nmif  of  750/.  a  year,  could  it  be  doubled  that  such  a  case  would  fal' 
vUuQ  the  f  8th  section  of  the  36  Geo,  3»  c  52.  The  cases  of  the  Attorney 
^9Mral  r  Jaekeon,  and  Stow  v.  Davenpori,  clearly  shew  that  the  same  prin- 
^  appliei,  whether  the  power  is  to  appoint  out  of  personal  or  real  estates. 


Exrhenurr, 

ATfOHNEir 

Gknrral 

V. 
PlCKAEO. 


182 


TERM  REPORTS  in  tbs  EXCBEQUER. 


Attornkt 

GiNIBAL 

V. 
PiCKA&D, 


— [Lord  Ahingety  C.  B. — I  think  the  real  questioD  is,  whether  this  is  Bot  the 
creation  of  a  charge  by  Piehard,'] 

Erie,  in  reply. — ^It  is  impossible  to  consider  this  as  a  devise  by  Jokn 
Trenchard  to  Harriet  Piekard;  the  gifl  is  to  trustees,  one  after  another.  The 
defendant  may  argue,  that  on  Thomtu  Piekard  becoming  actual  tenant  ibr 
life  of  this  property,  he  might  have  entered  into  a  treaty  with  his  wife  as  to 
the  terms  on  which  he  would  exercise  this  very  power  of  jointuring,  and  that 
her  relatives  might  have  advanced  a  considerable  sum  in  consideration  of  the 
grant  of  the  charge  of  750/. ;  and  she  would  then,  to  all  intents  and  purposes, 
be  a  bond  fide  purchaser  of  the  rent-charge,  for  its  value ;  could  the  croim 
afterwards  say,  ''  You  are  in  the  receipt  of  a  gratuitous  gift  of  750il  per 
annum,  from  a  stranger  in  blood,  and  that  therefore,  ten  per  cent,  is  to  be 
charged  upon  the  total  value.^  If  the  18th  section  is  to  be  made  applictble^ 
a  great  hardship  would  arise.  The  5th  section  of  the  45  Geo.Z,  ensct^ 
'^  That  where  the  duty  charged,  within  the  meaning  of  that  Statute,  caimoC 
be  obtained  from  the  trustee  or  his  heirs,  the  tenant  may  be  resorted  ta" 
Now,  the  defendant  here,  who  is  the  succeeding  tenant  for  life,  is  intended  \kj 
the  testator  to  have  the  whole  use  and  benefit  of  the  annuity,  minus  the  iM. 
which  the  preceding  tenant  for  life  is  enabled  to  charge  for  the  benefit  of  hil 
widow.  This  is  a  devise  of  real  property,  with  a  power  to  diflerent  tensoti 
for  life  to  create  a  rent-charge,  and  as  one  of  those  tenants  g^ves  a  sum  of 
money  to  his  wife,  that  operates  upon  the  original  title,  and  is  a  gift  out  of 
real  property,  and  exempted  from  legacy  duty.  The  testator  not  hsTiif 
named  the  party  to  take  under  that  power,  it  cannot  be  said  that  an  individual^ 
to  taking,  is  a  legatee  of  the  original  testatoiv 

Cff r.  adi9.  mft 


In  thb  Term  the  judgment  of  the  Court  was  delivered  by 

■  ,  Lord  Abinger,  C.  B. — This  was  p.n  information  filed  by  the  Crown,  for  the 
purpose  of  recovering  legacy  duties ;  and  the  question  upon  the  demurrer 
arose  upon  these  facts  : — By  the  will  of  a  gentleman,  whose  name  was  meo- 
tbned  in  the  pleadings,  there  was  a  power  to  each  tenant  for  life,  in  succes- 
sion, 10  charge  the  estates  with  certain  annuities,  amounting  altogether  !o 
750/.  a  year,  by  way  of  jointure.  It  seems  that  the  estate  came  into  the  has* 
of  Mr.  Piekard  ;  and  the  question  was,  whether  this  charge  is  liable  to  legtty 
duty.  The  case  was  ably  argued  on  both  sides ;  and  we  are  of  opinion  tiat 
the  Crown  is  entitled  to  judgment  on  this  demurrer.  There  can  be  no  doubt 
that  an  annuity  is,  by  the  definition  in  the  Legacy  Act.  a  legacy.  The  qutf- 
tiun  is,  whether  this  annuity,  or  legacy,  must  be  considered  as  charged  upoa 
the  real  estate  by  the  testator,  who  exercised  that  power.  Nothing  can  be 
better  settled  than  the  general  rule,  that  intereste  created  by  the  executioii 
of  a  power,  take  effect  precisely  in  the  same  manner  as  if  created  by  the 
instrument  which  gives  that  power.  This  was  admitted  by  the  defendant's 
counsel  in  argument ;  but  he  contended  that  there  were  exceptions  to  this 
rule,  which,  he  said,  was  at  best  bat  a  fiction  of  law ;  and  that,  whenever  the 
substantial  ends  of  justice  required  it,  an  exception  should  take  place.  But 
the  only  exceptions  to  the  general  rule  are,  first,  where  the  question  of  time 
becomes  important :   thus,   in  the  case  of  T%$  Duke  of  Marlborough  v. 
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LtrdGoioiphinf  it  was  held  by  Lord  Hdrdtcicke,  that  the  person  takitigr* 

bf  execution  of  a  power,  whether  realty  or  personally,   takes   under  the 

aodiority  of  that  power,  and  in  the  like  manner,  as  if  his  name  and  interest 

Id  been  specified  in  the  instrument  giving  the  power  ;  but  not  from  the  date 

tf  the  power.     Thus,  Lady  Sunderland,  who  had  a  power,  by  the  will  of  her 

ksband,  to  appoint  by  her  own  last  will  and  testament,  the  sum  of  30,000/., 

io  whidi  she  had  an  interest  for  life,  to  such  of  his  children  as  she  thought 

jnper,  having,  by  her  will,  appointed  portions  amongst  the  children,  of  whom 

two  died  in  her  lifetime ;  it  was  held  by  Lord  Hardicicke,  that  there  was  no 

ippointment  whatever  respecting  these ;  and  that  she  must  be  taken  so  to 

kfe  intended,  as  she  did  not,  upon  her  death,  alter  her  will.     In  that  case, 

therefore,  the  children  who  did  take  under  the  power,  took  in  the  like  manner 

w  if  they  had  been  appointed  by  their  fathcr*s  will  creating  the  power,  to  take 

their  respective  shares  upon  the  death  of  Lady  Sunderland, 

The  second  exception  is,  when  the  instrument  executing  the  power  has  not 
Inen  duly  registered,  the  land  being  in  a  register  county,  to  avoid  mesne  in 
eBmbranoes ;  that  was  the  case  of  Scrafton  v.  Quincey,  where  a  party  having 
SBBCuied  by  deed  a  power  to  cnarge  his  lands,  afterwards,  and  before  the 
deed  was  registered,  granted  a  mortgage  of  the  lands,  to  secure  money  bor- 
nwed.  It  was  held,  by  the  Master  of  the  Rolls,  that  the  case  was  precisely 
wlUn  the  terms  of  the  Register  Act,  and  was  a  question  of  priority  between 
two  incumbrances. 

The  third  case  of  exception,  is  that  of  an  execution  of  a  power  to  convey 
hads,  under  such  circumstances  as  to  make  the  conveyance  fraudulent  under 
the  Statute  of  Elizabeth,  This  is  said,  by  counsel,  arguendo^  in  2  Fesey,  65, 
to  have  been  considered  by  Lord  Hardvoicke  as  a  conveyance  of  lands  within 
that  Statute ;  but  this  is  only  to  s^y,  that  a  man  cannot  so  execute  his  power 
to  convey  his  lands,  as  tocomiQit  a^fraud  upon  his  creditors,  if  he  be  a  trader, 
€r  upon  a  bona  fide  purchaser  for  value. 

These  two  last  exceptions  are  obviously  founded  upon  justice,  and  mean 
wmore  than  this;  that  as  the  time  when  the  power  is  to  take  edect  need  not 
be  specified  in  the  instrument  creating  it,  the  instrument  which  executes  it 
BHiy  be  considered  as  distinct,  for  the  purpose  of  avoiding  fraud,  or  preventing 
the  evasion  of  an  Act  of  Parliament.  But  this  exception,  neither  in  form  nor 
b  principle,  has  the  least  resemblance  or  relation  to  the  present  case ;  and  as 
there  is  nothing  in  the  Statute  which  imposes  the  duty  upon  legacies  charged 
upon  land,  to  shew  that  any  thing  more  or  less  is  meant  by  those  words  than 
their  ordinary  significatk>n,  it  appears  to  us,  that  the  annuity  in  this  case, 
being  a  legacy,  was  charged  upon  the  real  estates  mentioned  in  the  pleadings, 
by  the  will  which  created  the  power  to  charge,  in  like  manner  as  if  the  person 
to  whom  it  was  given  by  the  execution  of  the  power  had  been  mentioned  by 
Bsme^  as  the  ol^t  of  the  testator^s  bounty,  in  the  will  which  gave  the  power. 
We  thmk,  therefore,  that  the  judgment  ought  to  be  for  the  Crown. 

Judgment  for  the  Crown. 


I 


Attorn IT 
General 

0. 

riCKARP. 
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IN  THE  EXCHEQUER  CHAMBER. 
^Jt  Errvr^  from  the  Cmtrt  ^  Erckeqmer. 

V.    GaEGORT. 


A  boat  was  sent    \  WRIT  of  error  hftTiog  been  brought  oo  the  jndgmeot  of  the  Court  of 
certain  saU^  Exchequer  (a),  the  cmse  was  wgued  bj  Crampiam^  for  the  pbintifr,  iod 

works  belong-     ff^  fj^  WaiMom,  io€  the  ddeodant:  bat  as  the  aremnenU  did  not  substan- 

ing  to  a  salt  .  '  •        , 

manafscturer      tiallj  difier  from  those  in  the  Comt  bekw,  it  is  considered  onneoeuary  to 

mnd  left  a  rea-      -„-^«.,  »|™_ 

•onabletimeio    'Cpeat  tliem. 

a  canal  oo  the  Cmr*  mi9,  9wU. 

premises,  for 

\>^mt\S2!U         Theja^ment  of  the  Court  was  now  (May  8th)  deliTeredbj 

with  salt : 

h^w^^        ^^^  DE5M  AH,  C.  J.— We  are  of  opinion  that  the  judgment  of  the  Court  of 
pnyil^edircMi   Exchequer,  in  this  case,  ought  to  be  affirmed. 

Goods  of  a  The  rule  is  admitted  to  be  general,  that  all  moveable  diattels  (bund  upon 

iud^ ^^  ^^  ^^  chargeable  with  distress,  are,  prvmd  faeie^  liable  to  be  distrained. 

disttaiBed  for     To  this  rule,  certain  exceptions  have  been  established ;  some  (or  the  heoefit 

£^!||Lf^]^     of  trade  or  husbandry,  and  some  for  the  presenration  of  the  peace.    And  the 

question  now  is,  whether  the  present  case  falls  within  any  of  those  exceptioBi> 

ibr  if  not,  the  general  rule  must  prevail 

It  is  admitted  that  there  is  no  decided  case  which  is  expressly  in  fitTonr  of 
the  privilege  claimed :  and  on  the  other  hand,  there  is  none  expressly  against 
it     Any  minute  examination,  therefore,  of  the  various  cases  which  have  beoi   2 
cited,  would  be  an  unprofitable  occupation ;  bvl  taking  the  above  admission,    * 
made  in  the  Court  below,  to  be  correct,  tha  baithen  is  cast  upon  the  pbintif 
of  shewing,  that  the  exemption  for  which  he  contends  is,  by  (air  analogj,    \ 
comprehended  within  some  class  of  circumstances,  to  which  the  exemptioD 
contended  fur,  has  been  conceded. 

It  is  said,  that  the  principle  of  exemption  is  the  public  good.  But  this  ii 
the  principle  upon  which  all  laws  are  professedly  formed.  What  is,  or  is  not, 
for  the  public  good,  is  a  matter  of  speculation,  upon  which  the  wisest  men 
may  ditier,  and  upon  which  the  judges  are  not  at  liberty  to  promulgate  any 
new  rule  of  lav 

That  the  particular  exceptions  specified  in  Co,  Lit.  and  other  books,  aie 
put  by  way  of  example,  is  fully  admitted.  This  very  plainly  appears,  fron 
the  use  of  the  expression,  "  and  the  like  '^  consequently,  when  the  examples 
specified  do  not  strictly  apply  to  any  particular  case,  but  the  circumstances 
of  it  are  ejusdem  generis,  the  same  privilege  may  be  justly  claimed. 

We  have,  therefore,  to  inquire  whether  the  circumstances  of  the  present  • 
case  are  of  the  same  sort  or  kind  as  any  of  those  under  which  the  exemption 
has  been  allowed. 

Cases,  in  which  goods  distrained  are  in  the  actual  possession  of  the  owner, 
and  which  are  protected  for  the  sake  of  public  peace,  may  be  laid  out  of  the 
question. 

In  the  cases  of  yam,  carried  to  a  beam  to  be  weighed,  and  of  a  horse  tied  to 
a  mill,  during  the  grinding  of  the  com  brought  there:  the  goods  and  the  hone 

(a)  2  Gale,  15a 
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ppear  to  have  been  spoken  of  as  under  the  personal  care  of  the  owner,  and   ExA.  Chamber. 
laj  therefore  be  classed  under  the  same  head.  Muspbatt 

Jt  may  also  be  remarked,  that  the  instance  of  the  horse  tied  to  the  mill,  is      _    «• 

G&EOORY 

H  a  real,  but  a  supposed  case ;  and  if  the  mill,  supposed  to  be  alluded  to, 
i  taken  to  be  an  ancient  mill,  at  which  the  party  was  bound  to  grind  his 
im,  the  priTilege  may  stand  on  its  own  peculiar  ground. 
The  acknowledged  head  of  exemption,  which  approaches  nearest  to  the 
■esent  case,  is  the  second  of  those  specified  by  Lord  Chief  Justice  Wiiles,  in 
ecase  ofSimpion  y.  Hartopp{b\  viz.  things  delivered  to  a  person  exer- 
ting a  public  trade,  to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade 
-  boaness.  Such  are  the  cases  of  goods  delivered  to  tradesmen,  artificers, 
irriers,  iactors,  wharfingers,  auctioneers,  carcase-butchers,  and  the  like. 
Now,  admitting  that  the  business  of  the  salt  works,  carried  on  by  the  tenant 
\  the  land,  was  a  public  trade,  within  the  meaning  of  the  second  example 
lentiooed  by  the  Lord  Chief  Justice  Willes,  being  open  to  the  dealings  of  all 
ersons  indiscriminately,  it  is  to  be  observed,  in  the  first  place,  that  the  plain- 
IT's  boat  was  not  delivered  to  the  person  exercising  that  business.  It  was 
ever  placed  under  his  charge  or  in  his  custody,  but  was  left  by  the  owner, 
v  hb  own  convenience,  in  the  place  where  it  was  distrained ;  nor  was  it 
rooght  or  led  there  for  the  purpose  of  being  taken  care  of,  managed,  or  in 
ay  way  dealt  with,  or,  so  far  as  appears,  of  being  loaded,  by  the  tenant  of 
he  land.     The  case,  therefore,  is  not  analogous  to  the  example. 

It  is  true  that  the  boat  was  brought  for  the  purpose  of  trade,  and  it  was 
ntended  by  the  owner  that  it  should  be  loaded  with  salt  manufactured 
It  the  salt  works  of  the  tenant,  with  a  view  to  enable  the  plaintifi*  to  employ 
»ach  salt  in  his  manufacture  of  alkali ;  and  it  is  very  possible  that  the  exemp- 
tion of  the  boat  from  distress  might  be  beneficial  to  the  trade  both  of  the 
tentnt  and  of  the  plaintiflTwho  trades  with  him,  and,  for  any  thing  that  we 
know,  such  exemption  might  be  conducive  to  the  true  interest  of  the  landlord 
•bo.  But  we  cannot,  upon  such  grounds,  take  upon  ourselves  to  say,  in  the 
ibeence  of  more  direct  authority,  that  the  right  of  the  landlord,  or  other  person 
entitled  to  distrain  for  rent,  is  taken  away. 

Many  other  cases  may  be  suggested,  in  which  such  an  exemption  may  be 
iBought  conducive  to  the  public  good,  and  to  the  interest  of  trade.  If  a 
lodger  leave  his  furniture  in  a  public  lodging-house,  or  if  a  farmer,  having 
brought  malt  to  a  brewer,  leave  his  cart  in  the  yard,  intending  to  bring  back 
griiosor  beer  when  ready  to  be  loaded;  it  might  e(]ually  be  contended  thflt 
«och  things  are  exempt  from  distress.  But  we  find  no  authority  for  holding 
that  they  are  so.  In  the  case  of  Francis  v.  IVi/atf  (c),  the  Court  thought  it 
■nich  for  the  interest  of  the  landlords  themselves,  that  carriages  standing  at 
liTwy  should  not  be  subject  to  distress  for  rent ;  yet  when  called  upon  for  a 
«cision,  they  did  not  hesitate  to  pronounce  in  favour  of  the  distress ;  there 
bw^,  as  the  report  says,  no  shadow  of  a  legal  claim  for  exemption.  In  the 
notes  to  Sounder's  Reports,  vol.  2,  p.  289,  b.,  Serjeant  Williams  says—"  It 
Mems  that  cattle  belonging  to  a  drover,  being  put  into  ground  with  the  consent 
«f  the  occupier,  to  graze  only  one  night,  in  their  way  to  a  fair  or  market, 
•oold  not,  at  this  day,  be  held  liable  to  the  landlord's  distress  for  rent;" 

(h)  WiUes,  512.  (c)  3  Burr.  1498. 
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ExeKOtmnber,  though  the  contrary  had  been  ruled  in  Fowket  ▼.  Joyce  (d).    And  in  Rede  r. 

'HU8PBATT      Burley  {e),  it  was  said  by  two  of  the  Judges  {Bwtmend  and  Owen),  thoogii 

Grioor         denied  by  Walmeley,  that  a  horse  which  carrieth  com  to  a  market,  and  is  set 

up  for  a  time  in  a  private  house,  is  not  distrainable,  because  the  purpose  oT 

bringing  the  horse  was  pro  bono  publico. 

With  respect  to  the  first  of  these  cases,  the  cattle  may  rewN^nably  be  con- 
sidered as  having  continued  in  the  possession  of  the  drover;  and,  as  to  the 
second,  that  the  horse  was  delivered  into  the  care  of  the  person  at  whose  house 
he  was  set  up.  But  supposing  the  cattle^  in  the  one  case,  and  the  horse,  la 
the  other,  to  be  privileged  from  distress,  on  the  sole  ground  of  aflbrdiDg 
encouragement  and  protection  to  persons  frequenting  fairs  and  markets,  we 
have  no  authority  to  extend  that  privilege  in  derogation  of  a  landlord's  right, 
to  mere  customers  resorting  to  the  shop,  warehouse,  or  manufactory  of  indi- 
viduals. Being,  therefore,  unable  to  find  any  acknowledged  class  of  exempt 
tk)ns,  imder  which  the  present  case  can  be  ranged,  or  to  which  it  can,  bj 
fair  analogy,  be  compared,  we  think  that  the  privilege  contended  for  oughl 
not  to  be  allowed,  and  that  the  judgment  of  the  Ck>urt  of  Exchequer  ought  tc 
be  affirmed. 

Judgment  affirmed. 

(<0  3  Lev.  260 ;  2  Vent  50.  (e)  Cro.  Ellz.  550,  596, 
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CrOWTHER  v.   ElWELL.  fs^^MT. 

".  LEE  moved  for  a  rule  to  shew  cause  why  the  master  should  not  Where  tome 

review  his  taxation  (a).     The  declaration  contained  four  counts ;  the  beeTfoiini  tat 

und  a  verdict  for  the  plaintiff  on  two  of  the  counts,  and  for  the  defend-  ^^  ^'^^k. 

the  other  two.    The  roaster,  on  taxation,  required  the  defendant  to  the  defenduit» 

e  an  affidavit,  to  the  efiect  that  his  witnesses  were  material  and  neces-  [^JSto'tlr*'^ 

support  of  the  issues  found  for  him ;  and  that  their  evidence  did  not  cotts  of  those 

in  any  degree,  to  the  issues  found  for  the  plaintiff.    The  defendant  ^^J^^^!^^ 


0  produce  such  an  affidavit,  and  the  master  thereupon  disallowed  the  eridence  hie 
f  all  the  defendant's  witnesses.    The  affidavit,  in  support  of  the  motion,  to  the  iasuee 

that  A.,  B.,  C,  />.,  E.f  and  F.,  were,  amongst  others,  subpoenaed  as  i^  Jfo!^? 
ses  on  behalf  of  the  defendant :  and  that  although  the  evidence  of  some 

1  referred,  to  a  certain  extent,  to  the  issues  found  against  the  defend- 
11  that  the  witnesses,  except  B,,  Z>.,  and  E.,  were  subpcenaed  by  the 
mt  prineifMiUy  and  speetfically  with  the  view  to  support  the  issues 
for  die  defendant ;  and  that  such  witnesses,  in  the  judgment  and  belief 
ieponent,  spoke  only  generally,  and  not  materially,  to  the  issues  found 
;  the  defendant 

^  Lee,  in  support  of  his  motion,  cited  the  cases  of  Knight  v.  Woare  (Jb), 
adee  v.  Evemit  (c). — [Aldereon,  B. — It  is  not  sworn  that  the  defend- 
ritnesses  were  not  examined  in  chief  as  to  the  issues  on  which  the 

The   taxation  was  founded  on  costs  of  all  issues  found  for  the  defend- 

4,  of  Hilary  Term,  2  fFiU.  4,  ant,  shall  be  deducted  from  the  plain* 

ich    it    it   ordered,    that    '*  no  tiff^s  costs.** 

lall  be  allowed,  on  taxation,  to         (h)  5  DowL  487;  3  Blug.  N.  C.  3; 

tiff  on  any  costs  and  issues  on  3  Hodg.  1 ;  4  Scott,  360. 

be  l»s  not  succeeded  \  and  the         (c)  3  Dowl.  687-  , 
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Errhf^er, 

Crowther 
r 


plaintiff  has  succeeded.    In  Lardner  v.  Dick  {d),  a  clear  and  definite  rule  was 
laid  down.     That  case  must  govern  the  present  («)], 

Lee  then  applied  for  leave  to  amend  his  affidavit 

Leave  granted  to  amend  the  affidavit 


(d   2Dowl.  333. 

(e)  It  was  there  held,  that  where  some 
issues  were  found  for  the  plaintiff,  and 
oiherii  for  the  defendant,  that  the  defend- 


ant was  not  entitled  to  the  ezpenccs  of 
his  own  witnesses,  unless  their  evidence. 
related  exclusively  to  the  issues  found 
for  him. 


Where  to  an 
action  of  debt 
for  goods  cold, 
and  work  and 
labour,  the  de- 
fendant pieads 
generally,  pay- 
ment of  a  »uni 
of  money  equal 
to  the  amount 
ofthedebtaand 
monies  men- 
tioned in  the 
declaration,  the 
plaintiff  need 
not  newly 
aMien. 

Where  the 
jury  found 
generally  that  ' 
the  defendant 
had  paid  the 

1>laintiff  a 
arger  sum  of 
monev  than 
was  claimed  in 
the  declaration, 
but  found  a 
Terdict  for  the 
pla-ntiff,  the 
Court  refused 
a  rule  to  set 
aside  this  ver- 
dict, and  to 
enter  a  verdict 
for  the  defend- 
ant. 


Freeman  v.  Crafts. 

F\EBT.  The  declaration  stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  10/.,  for  goods  sold,  and  in  the  like  sum  for  work 
and  laboiu*,  and  on  an  account  stated.  Second  plea,  that  "  the  defendant 
paid  to  the  plaintiff  divers  sums  of  money,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  the  amount  of  all  the  several  alleged  debts  and  monies  in  the 
declaration  mentioned,  and  of  all  damages  sustained  by  the  plaintiff,  bj  reason 
of  the  detention  thereof.*^  Issue  thereon.  At  the  trial,  before  the  under- 
sheriff)  it  appeared  that  the  action  was  brought  to  recover  the  sum  of 
9/.  12#.  6  J.,  the  balance  of  an  account  between  the  plaintiff  and  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff,  damages  9/.  12#.  6d,;  and  they  also 
found  that  the  defendant  had  paid  the  plaintiff  the  sum  of  92/. 

Corrie  now  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  verdict  entered  for  the  defendant  The  jury,  in  effect,  have 
found  a  verdict  for  the  defendant ;  for  they  have  found  that  he  has  paid  the 
plaintiff  a  larger  sum  of  money  than  is  claimed  in  the  declaration. — [AldersoHi 
B. — That  sum  has  been  paid  on  account  of  other  demands  than  those  for 
which  the  plaintiff  brings  his  action.] — The  plaintiff  ought  to  have  newly 
assigned.  In  Collins  v.  Aaron  {a\  where  the  defendant  pleaded  payment  of 
a  larger  sum  than  the  plaintiff  sued  for,  the  latter  was  allowed  to  amend  his 
declaration,  by  increasing  the  damages. — [Aldersonf  B. — We  will  not  have 
a  new  assignment  to  a  plea  of  payment — Lord  Abinger,  C.  B. — Your  pies 
means,  that  you  have  paid  the  sum  mentioned  in  the  declaration,  or  it  n)eans 
tio thing.  You  ought  to  have  shewn  the  payment  of  that  identical  sum.]— 
The  meaning  of  the  plea  is,  that  the  defendant  has  paid  the  sum  of  30/.  men- 
tioned in  the  declaration,  and  the  jury  have  found  that  issue  in  favour  of  the 
defendant,  by  finding  the  payment  of  a  larger  sum. 


Per  Curiam, — There  is  no  ground  for  a  rule  in  this  case. 


Rule  refused. 


(a)  4  Bing  N.  C.  233;  1  Arnold,  54 ;  5  Scott,  595. 
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Fhomas  and  others,  Assignees  of  Brown  and  Cheetham,     Exchequer. 
Bankrupts,  v.  CoNNELr.,  registered  Officer  of  the  Northern 
and  Central  Bank  of  England. 

ASSUMPSIT  for  money  had  and  received  to  the  use  of  the  plaintiffs,  as  On  a  qaostion 
assignees,  and  on  an  account  stated.     Plea,  nan  (usumpni.    At  the  pj/feren"e^'tlie 
rrial,  before  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes,  1838,  it  appeared  devlaratio  s  of 
ihat  the  plaintiffs  were  the  assignees  of  Brown  and  Cheetham,  bankrupts,  and  aiUiough  made 
that  the  defendant  was  the  public  registered  oflBcer  of  the  Northern  and  Central  before  the  pay- 
Bank  of  England,     Brown  and  Cheetham  became  bankrupts  in  Fehrvary,  tion,  or  the  act 
1837,  and  the  payments,  alleged  to  be  fraudulent,  were  made  about  three  are^^miaiMbie' 
weeks  afterwards.     At  the  trial,  the  plaintiffs,  before  proving  the  insolvency  in  evidencp,  a& 
or  bankruptcy  of  Brown  and  Cheetham,  or  any  pyments  by  them  to  the  teiJ^iOTf in  mak- 
defendant,  asked  a  witness,  what  was  said  to  him  by  Cheetham  in  November,  ing  that  pay- 
1836,  respecting  the  settlement  of  a  debt  of  one  Maguire  ?    The  defendants      SemlU^  they 
counsel  objected  to  the  reception  of  this  conversation,  on  the  ground  that  it  *^jj*Mj^*  ^ntil 
took  place  before  the  bankruptcy,  and  before  the  payment  to  the  defendant,  somefounda- 
and  was  not  connected  with  either.     The  learned  judge  admitted  the  evi-  ia^^f>r'tnm 
dence,  and  the  plaintiffs  having  proved  the  bankruptcyi  and  the  payments  to  'f^P^'^^'^y 

the  defendant,  obtained  a  verdict.  of  the  insohpcii- 

cy  or  the  pay^ 

Sir  F.  Pollock  having  obtained  a  rule,  calling  upon  the  plaintiffs  to  shew   ^^^* 

cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  granted, 

Cresnpell,  R.  Alexander^  and  Wightman,  shewed  cause. — The  plaintiffs 
proTed,  at  the  trial,  the  insolvency  of  the  bankrupts,  and  the  payments  made 
by  them  to  the  defendant ;  and  they  were  at  liberty  to  give  in  evidence  the 
declarations  of  the  bankrupt  Cheetham,  with  a  View  to  shew  his  intention  of 
fraudulently  preferring  the  defendant.  On  a  question  of  fraudulent  prefer- 
ence, the  point  to  be  considered  is,  what  operates  on  the  mind  of  the  debtor. 
His  intention  in  making  the  payments  is  evidenced  by  his  declarations,  and 
those  declarations  are  receivable,  althojagh  made  prior  to  the  payments  in 
question. 

W,  H»  Wat9on  and  /.  Henderson,  contrd. — The  declarations  of  the  bank- 
rupt were  inadmissible,  as  they  were  not  connected  with  the  payments,  or 
■MMJe  with  reference  to  the  accounts.     In  Facher  ▼.  Cocks  (a),  the  declara- 
tioQi  propo«ed  to  be  proved  were  made  about  the  time  of  the  insolvency  of 
the  htokrupt    Here  the  payments  did  not  take  place  until  three  weeks  after- 
vtrdt.    This  was  not  a  alatement  accompanying  any  act.    The  case  of  Lees 
y.  Morton  (b),  shews  that  the  declarations  of  a  bankrupt,  made  shortly  afler 
tn  absence  from  his  house,  are  not  admissible  to  prove  such  absence  to  be 
BO  act  of  bankruptcy. — [Lord   Abinger,  C.  B. — ^If  declarations  are  used  to 
prove  an  act  of  bankruptcy,  it  is  clear  that  they  must  be  connected  with  some 
•cldone.] — Abbott  v.  Pomfret(e),  Peacock  v.  Harris  (d),  are  in  point. 

» 

(a)  1  Moo.  &  Malk.  353.  ffl)  5  Ad.  &  EH.  449 ;  2  Har.  &  WolL 


(A)  1  Moo.  &  Rob.  210.  28l ;'  1  Nev.  &  Per.  240. 


, , ,  -  Bing.  N.  C.  462 ;   1  Hodges, 
2^;  1  Scott,  47a 
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Lord  Abingsr,  C.  B. — ^The  object  in  ghnng  the  bankrapt's  declarations  in 
evidence  was,  to  shew  that  he  was  aware  of  his  insolvency ;  and  when  the 
fact  of  Insolvencj  is  proved,  the  declaration  of  the  bankrupt  may  furnish  eTi- 
dence  of  fraudulent  preference.  In  this  point  of  view  the  evidence  was 
admissible  ;  and  therefore  the  rule  for  a  new  trial  must  be  discharged. 

Parke,  B. — I  doubt  if  this  evidence  was  admissible  at  the  particular  stage 
of  the  cause  at  which  it  was  offered.    Declarations  are  not  received  to  explain 
the  absence  of  a  party,  except  where  they  are  made  at  the  time  (^  his  depar- 
ture, his  absence,  or  his  return.     If  the  fact  of  insolvency  is  proved  aliunde, 
then  the  declarations  of  a  party  are  admissible  to  show  his  knowledge  of  that 
fact.      That  was  the   case   in   Vacher  v.  Cock9 ;   Mr.  Serjf .  Wilde  there 
contended  for  the  admissibility  of  the  declarations  of  the  bankrupt,  not  as 
proving  an  act  of  bankruptcy,  but  as  shewing  under  what  circumstances,  and 
with  what  opinion  the  payment  was  made.     In  the  same  manner  the  evidence 
now  in  question  was  admissible,  to  shew  that  the  bankrupt  was  aware  of  hi» 
insolvency.    In  a  case  similar  to  the  present,  that  was  tried  before  me,  I  pogi^ 
poned  the  proof  of  declarations  until  the  fact  of  the  insolvency  was  established. 
In  the  present  case,  if  the  bankrupt  was  insolvent,  it  is  clear  from  his  deck' 
rations  that  he  was  aware  of  it. 

BoLLAND,  B. — It  may  be  a  question,  whether  the  learned  judge  was  right 
in  receiving  the  evidence  at  the  particular  stage  of  the  cause,  or  whether  he 
ought  not  to  have  postponed  it  until  certain  facts  had  been  established.  Bat 
as  those  (acts  were  ailerwards  supplied,  I  think  there  is  no  ground  for  (b' 
turbing  the  verdict. 

GuRNBY,  B. — The  declarations  of  the  bankrupt,  when  coupled  with  the 
fiict  of  his  insolvency,  were  sufficient  to  prove  his  knowledge  of  that  &ct 

Rule  discharged. 


Edmonds  v.  Gates. 


It  if  unneces- 
sary, under  the 
12th  rule  of 
Trimihi  Term^ 
1  W.  4,  to  give 
a  twenty.fourt' 
notice  of  taxing 
coats. 


K^O  WLES  moved  for  a  rule  to  shew  cause  why  thef  taxation  of  the  plains 
tiff's  costs  should  not  be  set  aside^  on  the  ground  that  one  day's  notioe 
had  not  been  given  within  the  meaning  of  the  12th  rule,  Trinity  Ikmt 
\  W,At  which  requires  that  '*  before  taxation  of  eottSy  one  day's  notioe  shall 
be  given  to  the  opposite  party."  The  notice  had  been  given  at  eight  o'clod: 
in  the  evening  of  one  day,  and  the  taxation  took  plaee  at  twelve  o'clock  ev 
the  following  day. 

PARKBy  B. — ^It  is  sufficient  if  notice  be  given  on  one  day,  for  taxation  on  the 
next  day*  The  rule  does  not  say  that  twenty-four  hours'  notice  shall  be 
given. 

Rule  refused 
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Doe,  d-  Couzens  v.  Roe.  ^^I^^- 

fORRIE  moved  for  judgment  against  the  casual  ejector.    There  were  two  J|^i^*°  5  ^•■ 

demises  in   the  declaration,  but  the  affidavit  of  service  was   entitled,  eiectment!** 

*Doe,  on  the  demise  of  Couzens  v.  Roe^    He  cited  Doe,  d.  Jenke  v.  Roe  (a),  f^J^^  l^"" 

IS  ao  authority,  that  it  was  unnecessary,  in  an  affidavit  of  service,  to  state  the  affidaTit'  wh.ch 

dancter  in  which  the  lessors  of  the  plaintiff  sued.  the  demife^i^ 

one  only  of  the 

Plar  Curiam. — ^The  affidavit  ought  to  have  been  entitled  "  on  the  several  sufficient 
deniaei.''    A  difficulty  might  arise,  if  it  should  become  necessary  to  assign 

pajuiy. 

Rule  refused  {b), 

(«)  2  DowL  55.  (A)  See  Doe,  d.  BarUi  v.  Roe,  5  Dowl.  447. 


Price  v.  Hamur. 

A  RULE  had  been  obtamed,  calling  upon  the  plaintiff's  attorney  to  shew  Affidamts  way 
cause  why  he  should  not  pay  a  certain  sum  to  the  defendant;  and  why  partiee,  J  toon 

k  should  not  answer  the  matters  in  the  defendant's  affidavit  2*  ^^7  "^ 

filed* 

R,  F,  Riekarde  shewed  cause,  and  contended  that  the  affidavits  filed  by 
bn,  b  opposition  to  the  rule,  could  not  be  read  by  the  other  party,  unless  it 
Appeared  that  they  were  intended  to  be  used  by  the  party  filing  them,  and 
tttt  the  non-user  of  them  by  the  party  filing  them,  was  the  best  proof  of  his 
Dot  intending  to  use  them.  He  understood  that  the  point  had  been  so  ruled 
by  the  Court  of  QueetCe  Bench, 

hr  Curiam, — ^We  have  sent  to  the  Court  of  Queen^e  Bench,  and  have 
ascertained,  that,  by  the  practice  of  that  Court,  and  of  the  Bail  Court,  affida- 
^  may  be  used  by  both  parties,  as  soon  as  they  are  filed. 


Cook  v.  Vaughan. 

MAHSEL  moved  for  a  rule  to  shew  cause  why  the  writ  of  capiat,  in  this  Where  a  de- 

case,  should  not  be  set  aside,  and  the  bail-bond  delivered  up  to  be  can-  described  in  a 

«IW,  on  a  common  appearance  being  entered.     The  ground  of  the  motion  ^"*?/^JjfJl 

*ii,  that  in  the  writ  of  capiat,  the  defendant  was  described  as  "  g^tleman,"  man,"  but  the 

wkeieai  that  word  was  omitted  in  the  copy  of  the  writ.    He  contended,  that  j;^'„"^2r?mlu 

fc  word  "  gentleman,"  had  been  made  a  material  part  of  the  writ ;  «nd  he  ted  in  the  cof^ 

cited  Smith  t.  Pennell(ay  [lie  CmXui 

•aide  the  writ 
(a)  2  Dowl.  P.  C.  654.  '    *  lorimgukrity. 
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Wordsworth  shewed  cause,  in  the  first  instance. — ^The  only  qaestkm  is, 
whether  the  omission  of  the  word  **  gentleraMi"  affects  the  sense  of  the  oopj 
of  the  writ,  or  tends  to  mislead  the  defendanty  Poeoek  v.  Masgn  (&) ;  Ski- 
ton  V.  Burge99  (c) ;  Forbes  v.  Mason  (d)»    Alluding  to  the  ease  ct  Hodgku^ 
son  V.  Hodgkinson  («),  Mr.  Tidd  says,  ^  Bat  this  decisioa  wae  afterwaidt 
disapproved  of  by  the  Qouii  in  Colston  r,  Bsrsnds,  1  Cr.,  M.&R,  83S,  and 
from  other  cases  (/),  it  seems  that  the  Court  will  not  set  aside  the  copy  oT 
a  writ  of  capiaSy  served  on  the  defendant,  on  account  of  any  tripling  variaoce^ 
which  does  not  affect  the  sense,  or  is  not  calculated  to  mislead  the  dsfeod- 
ant(^)."— TiVW.  Prac.  edit.  1837,  p.  91.    The  word  "  gentleman*' may  be 
rejected  as  surplusage,  since  the  Uniformity  of  Process  Act,  2  FF.4,c.89, 
does   not  require   any  description  of  the  defendant,  Morris  v.  Smith,   h 
Smith  ▼.  Penneli,  the  omission  of  the  word  "  London,'^*  was  material.    Here, 
the  copy  delivered  to  the  defendant  is  ciubstantially  a  copy  of  the  writ. — [ilA 
derson,  B. — How  can  we  say  that  the  defendant  has  received  a  copy  of  the 
writ,  when  the  word  **  gentleman"  has  been  omitted.] 


Per  Curiam. — We  must  adhere  to  the  usual  rule,  and  require  the  plaintiff 
to  deliver  a  correct  copy  of  the  writ.  It  is  true  that  the  Act  of  Atrliainent 
does  not  require  the  defendant's  addition  to  be  inserted  in  the  writ ;  but  it 
does  require  the  plaintiff  to  deliver  a  copy  of  all  that  is  contained  in  the  writ 
This  rule,  therefore,  must  be  made  absolute,  without  costs,  on  the  defendant's 
entering  a  common  appearance,  and  undertaking  not  to  bring  any  action. 

Rule  absolute  accordingly* 


51. 


(b)  1  Bing.  N.  C.  245 ;  5  M.  &  Scott, 


(c)  Sutton  V.  Burgtis,  1  Cr.,  M.  & 
R.770;  1  -        - 


Gale,  17. 
(d)  3  Dowl.  104. 


(e)  1  Adol.  &  En.^533;  3Nef.& 
Man.  564 ;  2  Dowl.  G35. 

(/)  Cooper  V.  /Fheale,  4  Dowl.  281; 
1  Har.  &  Woll.  525. 

(g)  2  Cr.,  M.  &  R.  120 ;  1  Gale,103. 


Hayward  v.  Grove  and  Giffard. 


npRESPASS  for  taking  the  plaintiflTs  goods  under  a  distress  for  rates.  The 
plaintiff  was  under-tenant  of  one  George  Spencer,  who  was  the  lessee  of 


a  renewable  lease,  held  under  the  Dean  and  Chapter  of  Westminster.  The 
defendant  Giffard  was  clerk  to  the  trustees  of  TothM-fieldSi  and  acted  wxler 
the  authority  of  an  Act  of  Parliament  for  paving  and  lighting,  and  improving 
paidbyhiB  that  district,  and  for  raising  a  rate  for  those  purposes.  The  defendant  GrsH 
the  piurty     ^^  ^^  broker,  employed  in  the  distress  upon  the  plaintiff's  premises.  It  wM 


A  tenant, 
whose  goods 
had  been  dif- 
trained, 
brought  an 
action  of  tres- 
pass, the  ex- 
pence  of  which 
was  1 
landl 
was  the  party 

really  interest-  admitted  in  the  cause,  that  the  action  was  brought  at  the  expence  ofSpeneert 
of  the  action,  and  that  Hayward  was  the  nominal  plaintiff  only.  Judgment  as  in  case  of* 
Judgment,  as  nonsuit,  having  passed  against  the  plaintiff,  who  appeared,  from  the  afiidavil*, 
nonsuit  having  to  be  in  indigent  circumstances,  and  unable  to  pay  the  costs,  /.  Jervit  ob- 
ae*t«ian?'wbo  'tained  a  rule,  calling  upon  Spencer  to  shew  cause,  why  the  costs  of  the  non- 
wasla  indigent  guit^  together  with  the  costs  of  this  applicationi  should  not  be  paid  by  him. 

droimstances ;  • 

the  Court  discharged  a  rult^  callbg  upon  landlord  to  pay  the  costs. 


y  •  TRINITY  TERM,  1838. 

J^vrt  shewed  cause. — This  is  an  unprecedented  applicatiap.  The  ad- 
Biinioii  of  Speneer  that  he  was  the  real  plaintiflT,  should  have  induced  the 
defeodanto  io  come,  at  an  early  stage  of  the  cause,  and  deipand  security  ibr 
mti.  file  Court  would  then  hate  stayed  proceedings  until  such  security 
Id  beeo  giTen,  Thnant  ▼;  Browm  (a) ;  Adami  v.  Brown  {b).  No  authority 
cm  be  cited  in  favour  of  the  present  application. 

/.  Jirvis,  contra, — Spencer  is  the  real  plaintiff  in  this  suit ;  and  there  is  no 
cue  which  shews  that  a  person  is  not  bound  to  pay  costs,  when  he  has 
idmitted  himself  to  be  (he  party  really  interested  in  the  action.  In  Berkeley 
?.  Dmerjf  (c),  where  the  Court  refused  to  make  the  real  defendant  pay  the 
eoits,  the  defendant  on  the  record  had  actually  committed  the  trespass. — 
[Barke,  B. — ^There  the  real  party  might  have  been  made  a  defendant  on  the 
reeord,  and  was  seeking  advantage  by  putting  forward  a  nominal  defendant. 
Id  this  case  Spencer  could  not  have  brought  an  action  of  trespass,  for  the  war- 
not  was  directed  against  the  goods  of  Hayward.  The  defendants  should 
biTe  applied  for  security  of  costs,  and  the  Court  would  then  have  stayed  pro- 
oeedings  until  such  security  had  been  given.  The  case  of  Tenant  v.  Brown, 
fonld  haTe  been  an  authority  in  favour  of  that  application.  I  recollect  a  case 
ii  the  Kin^e  Bench,  some  time  ago,  where  the  Court  was  moved  to  make  a 
ml  defendant  pay  the  costs  of  an  action  to  try  a  right  of  way,  in  which  a 
nominal  defendant  had  been  placed  upon  the  record.  The  motion,  however, 
ns  dropped  (d)  \ — ^In  Blewitt  v.  TVegonniny  (e),  the  Court  refused  to  order 
tke  costs  of  the  action  to  be  paid  by  a  third  party,  who  was  alleged  to  be  the 
nd  defendant.  But  that  decision  proceeded  on  the  ground  that  the  affidavits 
fere  not  sufficiently  strong,  as  they  merely  stated  a  belief  that  the  third 
person  had  defended  the  action.  The  Court  expressed  no  doubt,  of  their 
uthority  to  make  a  party  pay  costs  under  such  circumstances. 

Lord  Abinger,  C.  B. — Courts  of  law  would  work  great  injustice,  if  they 
idopted  the  suggestions  of  equity  and  natural  justice.  The  authority  of  the 
Courts  of  this  country  is  derived  from  the  King's  writ.  The  Exchequer  was 
originally  intended  for  none  but  debtors  to  the  Crown ;  what  right,  then,  can 
We  have  to  make  a  general  order  upon  a  party  who  does  not  appear  before  us 
•s  a  plaintiff  or  defendant.  If  a  person,  against  whom  an  order  is  applied  for, 
Itts  been  guilty  of  a  contempt,  this  Court  would  have  power  to  deal  with  such 
tcsK,  because  every  Court  must  possess,  as  incidental  to  its  jurisdiction,  the 
power  of  committing  for  contempt.  But  how  can  we  be  said  to  possess  a 
^ght  of  making  an  order  against  the  party  in  question,  merely  because  he  has 
to  interest  in  the  action  ?  If  we  were  to  make  this  rule  absolute,  we  should 
<ipe&  a  wide  door  to  injustice.  There  are  cases,  it  is  true,  where  parties 
m  eompdled  to  give  security  for  costs ;  as,  for  instance,  where  actions  are 
hought  at  the  instigatbn  of  those  who  are  not  parties  to  the  record ;  but  then 
tint  object  is  eflected  by  staying  proceedings,  until  such  security  is  given. 
h ejectment,  the  Court  is  accustomed  to  order  the  real  party  to  pay  the  costs; 
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«. 
GbOTE   AMD 
GlVFASO. 


(•)  5  B.  &  Cr.  208. 
ih)  9  Bing.  81  ;  2  M.  &  Scotf,  154. 
\t)  10  B.  &  Cr.  lia 
li\  This  case  seems  to  be  alluded  to 
01  raUeum^  J.,  in  his  judgment,  in 

▼OImL 


Lloyd  y.  Evans,  1  Will.,Woll.  &  Dav. 
51,  Hil,  T.  1837. 
(e)  5  Dowl.  404 ;  2  Bar.  &  WoU. 


.  o 
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Hayward 

V. 

Grotb  and 

GiPFARD. 


but  that  form  of  action  is  a  fiction  of  law.  The  suit  is  brought  in  the  name 
of  a  nominal  party  ;  it  is  clear  he  could  not  pay  costs.  The  landlord  is  also 
allowed  to  appear  and  defend  ;  but  the  Court,  which  confers  tfaiB  privilege^ 
will  not  allow  him  to  shelter  himself  under  the  tenant^s  name,  when,  in  hd, 
he  is  the  real  party.  This,  hbwever,  is  an  excepted  case.  The  Court  cannot 
make  the  required  order,  and  the  rule  must  therefore  be  dischai^ged 


Parke,  Bolland,  and  Gurnby,  Barons,  concurred. 


Rule  discharged  (/). 


(/)  See  Lloyd  r.  Evans,  1  Will.,  Woll.  &  Dar.  51. 


A  written  ac- 
knowledgment 
by  a  bankrupt, 
tending  to 
charge  him, 
and  bearing 
date  before  his 
bankruptcy,  is, 
as  against  his 
assijgnees,pnm^ 
facte  evidence 
of  its  having 
been  made  on 
the  day  on 
which  it  bears 
date. 


Sinclair  and  others,  Assignees  of  GrEj  a  Bankrupt,  v. 

Baggalby. 

T^EBT,  by  the  assignees  of  Gee,  a  bankrupt,  for  goods  sold,  and  on  an 
account  stated.  Plea,  that  Gee,  before  and  at  the  time  of  his  bankruptey^ 
and  from  thence  hitherto  had  been,  and  was,  indebted  to  the  defendant  in  • 
large  amount,  for  goods  sold,  money  paid,  and  on  an  account  stated.  Repih 
cation,  that  Gee  was  not  indebted,  &c.  The  plaintiff  claimed  by  his  partico* 
lars  the  sum  of  69/.  18«.  9^.  At  the  trial,  which  took  place  before  IMh 
dale,  J.,  at  the  Nottinghamshire  Spring  Assizes,  1838,  the  defendant  profed 
a  payment  of  74/.  We.M.  on  account  of  the  bankrupt.  He  also  put  in  tt 
account  of  certain  goods,  delivered  by  him  to  the  bankrupt,  by  which  it 
appeared  that  a  balance  had  been  struck  between  the  parties,  and  a  smn  of 
money  paid  to  the  bankrupt  by  the  defendant.  The  account  bore  date  before 
the  bankruptcy,  and  was  signed  by  the  bankrupt.  It  was  tendered  in  evi- 
dence, on  the  part  of  the  defendant,  and  objected  to  by  the  plaintiffs,  on  the 
ground  that  it  was  not  admissible,  unless  it  were  shewn,  by  extrinsk  evidence^ 
that  it  had  been  signed  by  the  bankrupt  on  the  day  on  which  it  bore  date. 
The  learned  judge  received  the  evidence,  being  of  opinion  that  the  aeoount 
itself  furnished  prima  facie  proof  of  its  having  been  signed  on  the  day  of  i(f 
date.  The  jury  foiuid  a  verdict  for  the  defendant  Humfrey  having  ob- 
tained a  rule  to  shew  cause,  why  this  verdict  should  not  be  set  aside,  and  a 
new  trial  granted,  on  the  ground  that  the  account  was  improperly  received  is 
evidence. 

Whitehurst  and  Miller  now  shewed  cause. — Whether  an  instrument  mnst 
be  presumed  to  have  been  made  on  the  day  on  which  it  bears  date,  depends 
upon  the  question,  whether  it  is  used  in  favour  of,  or  against  the  party  mak- 
ing it  In  Goodtitle  v.  Milbum  {a),  which  was  an  action  of  ejectment  againM 
the  assignee  of  the  mortgagor,  it  was  held,  that  a  letter  from  the  mortgagor 
to  the  mortgagee,  dated  previously  to  the  assignment,  would  be  presumed  to 
have  been  written  at  the  time  of  its  date,  unless  the  contrary  were  shewn. 
The  counsel  for  the  defendant  there  cited  Wright  v.  Lauson  (6),  where  an 


(a)  2  Mee.  &  W.  853;  1  Mur.  & 
Hurl.  207. 


(b)  2  Mee.  &  W.  739;    I  Mur.  k 
Hurl.  202. 
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I  O  U,  bearing  date  before  the  bankruptcy  of  a  trader,  was  held  to  consti- 
tute no  evidence  of  a  petitioning  creditor's  debt,  without  some  proof  of  it« 
being  in  existence  before  the  bankruptcy.  They  also  contended,  that  the  two 
i-ases  were  nearly  identical.  This  was  denied  by  Lord  A  dinger,  who  said,  "  the 
distinction  is,  that  here  the  letter  is  produced  in  evidence  against  the  insolvent, 
which  is  the  converse  of  that  case.  In  the  case  of  assignees,  who  are  seeking  to 
set  up  a  right,  and  have  to  prove  the  petitioning  creditor's  debt,  they  are  bound 
to  shew,  that  the  bill  of  exchange,  the  subject  of  the  petitioning  creditor's  debt, 
was  in  existence  before  the  bankruptcy."  Here,  the  account  being  signed  by 
the  bankrupt,  is,  as  against  his  assignees,  prima  facte  evidence  of  its  having 
been  signed  on  the  day  of  its  date.  It  is  true,  that  in  Dickson  v.  Evans  (c), 
it  was  held,  that  to  an  action  brought  by  the  assignees  of  a  bankrupt,  for  a 
debt  due  to  the  bankrupt's  estate,  that  the  defendant  could  not  set  off  cash 
notes  issued  by  the  bankrupt,  payable  to  bearer,  and  bearing  date  before  his 
bankruptcy,  unless  he  shewed  that  such  notes  came  to  his  hands  before  the 
bankruptcy.  But  that  decision  was  founded  on  the  peculiar  circumstances 
of  the  case;  and  Lawrence,  J.,  observed,  that  "  if  the  notes  had  been  made 
payable  to  the  defendant  himself,  he  should  have  thought  it  reasonable  evi* 
deoce  of  their  having  come  to  his  hands  at  the  time  they  bore  date."  All  the 
cues,  where  documents  signed  by  the  bankrupt,  have  been  held  to  require 
proof  of  a  date  aliunde,  have  been  cases  where  the  assignees  have  attempted 
to  take  advantage  of  those  documents.  This  was  the  case  in  Hoare  v.  Corg- 
t(m(d);  SmaUcombe  v.  Bruges  (e).  However,  in  Taylor  v.  Kinloch(f), 
which  was  the  case  of  a  promissory  note,  a  different  rule  was  established. — 
(Lord  Abinger^  C.  B. — ^A  transaction  between  a  petitioning  creditor  and  a 
bankrupt,  differs  from  the  case  of  a  bill  which  has  got  abroad,  and  has  passed 
into  the  bands  of  third  parties.] — Hunt  v.  Massey  (^),  and  Smith  v.  Battens  (A), 
support  the  defendant's  argument. — [^Alderson,  B. — The  difficulty  is,  that  at 
one  period  the  bankrupt  had  power  to  make  the  admission,  and  that  at  another 
he  had  not.  Ought  you  not  to  prove  that  he  had  the  power  of  making  it  at 
the  tioie  when  it  bears  date?] — The  document  itself  is  admissible  for  this 
purpose,  as  prima  facie  evidence.  What  the  plaintiffs  ask  the  Court  to  pre- 
sume IB,  that  the  bankrupt  has  been  guilty  of  a  fraudulent  attempt  to  defeat 
the  claims  of  his  assignees,  by  signing  the  account  afler  his  bankruptcy.  Wil- 
liams y.  Th§  East  India  Company  (t),  shows  that  the  Court  will  not  make 
such  a  presumptbn.  The  defendant,  moreover,  was  entitled  to  a  verdict  on 
the  rest  of  his  evidence. 


SlNCLAlB 

r. 
Baggaley. 


Baiguy  and  Humfrey,  contrd. — It  is  clear,  that  declarations  made  after  the 
bankruptcy,  cannot  be  received  against  the  assignees ;  and  therefore  it  was 
the  duty  of  those  who  tendered  the  account  in  evidence  to  shew  at  what  time 
it  was  signed.  It  was  inciunbent  on  them  to  prove,  that  the  party  who  made 
the  admission,  was  capable  of  making  it.  Suppose  the  evidence  had  not  been 
docnmentary,  and  a  witness  had  been  asked,  if  he  had  not  heard  the  bankrupt 
to  acknowledge  that  he  had  been  paid.  Such  evidence  would  not  be  satisfac- 
tory, unless  the  time  of  the  acknowledgment  were  also  shewn.     The  circum- 


(c)  6  Term  Rep.  57. 
id)  4  Taunt  560 ;  2  Rose,  158. 
(e)  M<ae.  45 ;  13  Price,  136. 
(/)  1  Stark.  N.  P.  C.  175. 


(^)  5  B.  &  Adol.  902. 
a)  1  Moo.  &  Rob.  341. 
0  3  East,  192. 
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stance  of  there  being  other  evidence  in  fiivour  uf  the  defendant,  does  not  afled 
the  present  question ;  since  the  improper  admission  of  evidence  may  be  a 
ground  for  a  new  trial,  although  the  evidence,  if  received,  might  have  had  but 
little  efiect  upon  the  minds  of  the  jury,   Wrighi  ▼.  DoBj  d.  Tatham{j), 

Lord  Abingbr,  G.  B. — ^Those  cases,  where  notes  and  other  docuroeots  made 
by  bankrupts  have  not  been  received  in  evidence  without  extrinsic  proof  of 
their  dale,  stand  on  pecuGar  grounds.  It  is  the  interest  of  the  petitiooing 
creditor  to  support  thb  commission,  and  the  law  being  jealous  of  any  inter- 
ference on  the  part  of  the  bankrupt,  requires  proof  of  the  actual  date  of  the 
instrument.  And  this  doctrine  applies  particularly  to  the  cases  of  bills  which 
have  not  passed  through  other  hands  than  those  of  the  petitioning  creditor. 
But  where  the  instrument  is  ofiered  in  evidence  agennst  the  bankrupt  or  his 
assignees,  the  date  on  the  face  of  it  is  prima  facie  evidence  that  it  was  made 
at  that  time,  and  dispenses  with  the  necessity  of  proving  the  actual  date.  Id 
such  a  case,  where  hills  of  exchange  bear  date  before  the  bankruptcy,  they 
must  be  presumed  to  be  regular,  unless  the  contrary  appear.  In  the  present 
case,  there  is  no  evidence  of  the  time  of  the  commission,  or  of  the  act  of 
bankruptcy.  The  party  who  objected  to  this  document  might  to  have  ioi- 
peached  it,  by  shewing  that  the  act  of  bankruptcy  took  place  after  its  date. 
This  view  is  supported  by  the  whole  current  of  authorities ;  and  therefore 
I  think  that  the  learned  judge  was  right  in  admitting  the  evidence,  and  tha^ 
a  new  trial  ought  not  to  be  granted. 

Boi.LAND,  B. — I  am  of  the  same  opinion.  Whether  proof  of  the  actual  date 
is  neces^'ary  in  a  case  like  this,  depends  upon  the  question,  which  party  teor 
ders  the  evidence.  In  the  present  case,  the  evidence  is  tendered  by  the  de- 
lendant,  and  there  is  no  suspicion  of  collusion.  I  think,  therefore,  that  this 
rule  must  be  discharged. 

Aldbrson,  B. — I  think  we  must  conclude  that  this  receipt  was  given  at 
the  time  of  its  date.  If  it  were  given  after  the  bankruptcy,  it  would  be  ftan* 
dulent,  and  fraud  is  not  to  be  presumed. 


GuRNBY,  B.,  concurred. 


Rule  discharged 


O")  I  Will.,  Wull.  &  Dav.  566 :  2  Nev.  &  Per.  305. 


An  attorney, 
who  hu  receiT- 
ed  a  declara- 
tion for  a  de- 
fendant, for 
whom  an  ap- 
pearance hat 
oeen  enturedi 
cannot  be 
changed  with- 
out a  rule  of 
Conit. 


May  V,  Pyke. 

'T^HE  defendant  not  having  appeared,  the  plaintiff  entered  an  appearance 
for  him,  and  delivered  a  declaration  fo  one  Dickenson,  who  accepted  it 
as  his  attumey.  The  time  for  pleading  expired  on  the  26th  May.  On 
the  25th,  the  defendant  served  upon  the  plaintiff  a  summons  to  plea^ 
several  matters ;  this  summons  the  plaintiff  refused  to  attend.  On  the  26tb, 
the  defendant  took  out  a  summons  for  further  particulars,  returnable  on  the 
28th.    Neither  summons  was  indorsed  with  the  name  of  Dickenson,  but  witb 
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that  of  another  attorney  ;  there  had  been  no  rule  to  change  the  attorney.   On      Extheqwr, 
the  28th,  the  plaintiff  signed  judgment.     A  rule  nisi  having  been  obtained,  j^^^ 

aUiog  upon  him  to  shew  cause  why  this  judgment  should  not  be  set  aside,  «• 

Blair  shewed  cause,  and  contended,  that  as.  there  had  been  no  rule  to 
cbinge  the  attorney,  the  plaintiff  was  at  liberty  to  treat  the  first  summons  as 
I  nullity. 

P^kt,  eonira,  insisted  that  an  order  to  change  the  attorney  was  unneoes- 
nrj,  where  the  party  had  not  appeared  by  attorney,  or  where  the  name  of  the 
ittoroey  had  not  appeared  on  record.    He  cited  Welis  v.  Secret  (a), 

Ptr  Curiam. — ^An  order  to  change  the  attorney  was  necessary,  as  the  de- 

ieiidaDt  had  accepted  the  declaration.     The  plaintiff  had  a  right  to  treat  the 

tint  summons  as  a  nullity.    The  rule  for  setting  aside  the  judgment  will  be 
made 

Absolute,  on  payment  of  costs  by  the  defendant. 

(a)  2  Dowl.  447. 


Hughes  v.  Rees. 


L 


IBEL.     The  declaration  contained  four  counts :  the  two  first  set  out  libels  Libel.   The 
that  had  appeared  in  former  numbers  of  a  newspaper ;  the  third  count  ©^uinJa  four 
tuis  follows :  "  The  defendant  afterwards,  and  further  contriving  and  intending,  «>unu,  the  two 
t^  and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  was  guilty  set  out  libels 
tf  (iraud  and  improper  conduct,  in  a  subsequent  number  of  the  said  news-  conumedinthe 
paper,  published,  &c.,  the  false,  libellous,  &c.,  matter  following,  of  and  con-  benof  anewt- 
oerning  the  plaintiff,  that  is  to  say,  *  we  again  assert  the  cases  formerly  put  by  JJ^S't  wa»  tothi» 
w  on  record,  we  assert  them  against  A.  S.  and  Achilles  Hughes  (by  the  effect,  "And 
litter,  meaning  the  plaintiff,)  that  they  are  such  as  no  gentleman  or  honest  afterwards  fur- 
nan  would  resort  to.'"    The  declaration  did  not  contain  any  introductory  tber contriving 

.       &c.  and  to  cause 

ttcount  of  the  "cases."     The  jury  found  a  verdict  for  the  plaintiff,  with  it  to  be  believed 

general  damages.     A  rule  nisi  having  been  obtained  to  arrest  the  judgment,  {|ffVair«filtT 

OQ  the  ground  that  the  words  in  the  third  count,  taken  in  their  ordinary  sense,  of  fraud,  &c.  in 

ttd  without  any  introductory  statement  to  explain  their  meaning,  were  not  numb^of  Uie 

libellous:  newspaper 

published  the 
false,  libellous, 

Mttule,  Talfourdy  and  R,  V.  Richards,  shewed  cause. — A  declaration  and  Ac;f  matter 

11  !•  1  •ii'irk.        following,  of 

t  count  are  one  and  the  same  thing,  and  are  so  considered  in  the  Doctrina  and  concerning 
flaeitandi.     A  count,  taken  in  the  limited  sense  of  the  word,  may  contain  a  S*  p!"?**5* 

i     1         .  'J  that  IS  to  say,  • 

complaint  of  many  tmngs,  and  so  may  a  declaration.    In  this  case  the  decla-  **  we  again  as- 

fttioQ  contains  but  one  complaint ;  and  that  part  of  it  which  is  termed  the  f^CTty^put 

tliird  count,  is  nothing  more  than  a  separate  allegation. — [Lord  Abinger,  C.  B.  by  us  on  re- 

-^£ach  count  presents  a  new  story.] — An  allegation  does  not  form  a  separate  them  against 

A.  S.  and  Achil- 
les Hughes  (by  the  latter,  meaning  the  plaintiff) ;  that  they  are  such  as  no  gentleman^  or 
houest  man  would  resort  to."  There  was  no  introductory  statement  of  the  "  cases."  The  jury 
having  found  a  general  verdict  for  the  plaintiff,  and  a  motion  in  arrest  of  judgment  having  been 
made: 

Held,  First,  that  the  third  count  was  to  be  considered  as  a  separate  and  distinct  count. 

Seeandhf^  that  after  verdict,  the  words  in  question  must  be  considered  libellous. 
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Bxcliequer. 


county  unless  it  be  so  stated :  nor  do  the  words,  '*  further  eontrivuig  and 
intending,"  make  it  a  different  count.  Here  is  a  statement,  that  onrtain 
charges  had  been  made  against  the  plaintiff  in  many  newspap^v ;  suppoppf 
they  had  all  been  made  in  one  newspaper,  and  the  declaration  had  set  them 
out,  could  it  be  said  that,  because  you  might  reject  the  non-libellous  matter, 
the  declaration  could  not  be  sustained .^-[Lord  Abingsr,  C.  B.— When  yoa 
declare,  you  may  put  all  the  libellous  words  in  one  count,  or  you  may  make 
separate  counts,  but  you  cannot  insert  in  the  same  count  words  spoken  tt 
diffa^nt  times.] — Secondly,  judgment  may  be  arrested,  where  the  Court  nniit 
intend  that  the  jury  have  given  damages  for  a  cause  which  is  not  actkmabk. 
The  question  then  is,  whether  the  jury  have  found  damages  for  words  tint 
afibrd  no  ground  for  action  ? — [Lord  Abinger,  C.  B. — ^The  jury  having  founds 
general  verdict,  which  }s  a  verdict  on  each  county  must  be  presumed  to  hat 
given  damages  on  each  count.] — The  third  count  contains  a  libellous  all^ 
tion.  The  word  ''  against"  must  be  taken  as  conveying  a  charge ;  the  old  role 
of  construing  words  in  their  mildest  sense,  having  been  long  abandoned,  WatiF 
noM  V.  MeadowM  (a).-r-[^/<d^«oit,  B. — Suppose  a  friend  of  the  plaintiff  had 
been  accused,  the  meaning  of  the  words  might  then  be,  that  the  defendant  main- 
tained the  criminality  of  that  friend  in  opposition  to  the  opinion  of  the  plain- 
tiff.— Lord  Abinger,  C.  B. — Whether  the  word  *'  against "  has  an  accusatory 
sense,  would  depend  on  the  context ;  there  would  have  been  no  difSculty,  if 
the  "  cases,'*  said  to  have  been  ''  put  on  record,"  had  been  introduced  into 
the  declaration.] — ^Afler  verdict,  the  words  must  bear  the  meaning  ascribed  to 
them  by  the  plaintiff,  Tomlinson  v.  BritUebank{b),  Harvey  v.  Fren6k{i^ 
AAwu  V.  Meredew  (d). 


Whateley  and  Busby,  c(mtrd,'^\i  is  clear  that  the  third  count  is  a  sepanie 
one,  because  the  plaintiff  might  have  taken  a  verdict  on  the  three  other  countib 
Besides,  the  libel  in  that  count  refers  to  a  different  time  of  publication.  The 
declaration  states  it  to  have  been  published  "  afterwards,"  and  in  a  "  subse- 
quent number  of  the  said  newspaper."  In  Chiliy^t  PieiuUnyt,  it  is  said  to  be 
usual  to  state  distinct  complaints  in  separate  counts.  The  words,  "  asieit 
against,"  have  not  necessarily  any  libellous  signification ;  they  are  ambiguouiy 
and  therefore  there  ought  to  be  some  special  introduction  to  the  third  couDt, 
or  something  to  shew  that  they  applied  to  the  plaintiff,  Hawkee  v.  Hawhiy{9)* 
The  case  of  Tomlinson  v.  BrittUbtmk  does  not  apply ;  and  in  Harvey  ▼• 
French^  the  words  were  held  to  be  libellous,  without  any  innuendo  Here  the 
words  were  equivocal ;  and  it  was  therefore  incumbent  on  the  plaintiff  to 
shew  that  they  had  a  libellous  meaning,  Kelly  v.  Partington  (/); 

Cur.  adv.  vult. 


! 


The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Abinoer,  C  B.— The  declaration  m  this  case  conUmed  four  countt, 
and  as  one  of  them  was  alleged  to  be  bad,  and  entire  damages  had  been  givWi 


(a)  5  East,  463. 

(b)  4  B.  &  Adolph.  630. 

(c)  1  Or.  &  Mee.  11 ;  1ft  Tyr.  565; 
2  M.  &  Scott^  59L 


(d)  3  Yo.  &  Jer.  219. 
e)  8  East,  427. 
/)  5  B.  &  Add.  645. 


i 


tWNITY  TERM,  183a  199 

«  motion  was  made  in  arrest  of  judgment.  The  words  in  the  count,  stated  t  Exchequer, 
be  defective,  were  these :  ^  We  again  assert  the  cases  formerly  put  hy  us  on 
leoord;  we  assert  them  against  A.  S.  and  Achilles  HughM ;  that  they  are 
such  as  no  gentleman,  or  honest  man,  would  resort  to."  The  first  answer 
giTen  to  the  objection  of  the  defendant  was,  that  all  the  counts  in  the  declara- 
tion, properly  speaking,  constituted  only  one  count  We  think  however, 
that  the  counts  are  quite  separate  and  distinct.  Bnfr  the  most  important 
point  is,  that  this  objection  is  made  after  yerdiet  Now,  the  words  in  the 
dec!arati<Mi  are  to  be  taken  in  their  most  natural  and  obvious  sense ;  the 
qnestioQ  then  is,  what  is  the  meaning  of  the  word  "  against."  Is  it  a  mere 
denial  of  the  correctness  of  the  plaintiff's  assertion,  or  does  it  amount  to  a 
charge  against  him.  If  the  former  construction  is  to  ivevail,  the  words  are 
not  libellous ;  but  if  it  is  taken  in  the  latter  sense,  then  it  amounts  to  a  libeL 
The  jury  have  thought  that  it  conveys  an  accusation  against  the  plaintiff;  * 
and  as  we  think  they  have  put  the  most  natural  construction  upon  the  word, 
Cfae  rule  must  be  discharged. 

Rule  discharged. 


OooDE  and  another  v.  Howells. 

T|EBT  to  recover  the  sum  of  11/.  15«.  due  under  a  composition  for  tithes.  Debt  tore- 

from  Michaelmas,  19^,  to  Michaelmas,  1836  :  Plea,  ih&i  the  defendant  SSTdu'S^dw 

was  not  indebted.  a  tjtbe  compo* 

At  the  trial,  before  Coltman,  J.,  at  the  Carmarthenshire  Spring  Assizes,  MichMlmmii, 

1838,  it  appeared  that  the  plaintiffs  were  the  lessees  of  the  tithes  of  Plasy-  l^i  ^  M>- 

parks  &rm,  in  the  parish  of  LUmfihangel  Abereowin,  and  that  the  defendant  The  defendant' 

was  a  fiirmer,  occupying  Plasyparhe.    On  the  19th  September,  1836,  the  de-  "^^  JP^^^ 

fendant  served  the  following  notice  upon  the  plaintiffs :  giTea  by  Mm  to 

Uie  plaintiffs, 

«*  «  •  •     

**  Take  notice,  that  I  shall,  on  and  from  the  twenty-fifth  day  of  March  j^thrfoUowing 

Dext,  give  out  and  pay  in  kind,  all  the  great  and  small  tithes  arising  from  a  terms;  "Take 

certain  hnn,  called  Pias^parhe,  in  the  said  parish  of  Idanfihangel  Abereowin,  shall,  on  and 

which  I  now  occupy.  |j^»*J,»* 

Ditedthis  19th  day  o(  September,  1835.  next,  give  out 

(signed)        Wilbam  HoweOe."  S^t&V"* 

and  tmul  tithes 

The  composition  related  to  tithes  due  for  corn,  wool,  lamb,  and  cheese,  atising  from  a 

The  defendant  contended  that  the  holding  began  in  March,  the  plaintiff  main*  called  P^^he 

taiaed  that  it  began  at  Michaelmas,    The  jury  gave  a  verdict  for  the  defend-  t^^^^^"!^^  ^i 

SDt,  finding,  at  the  same  time,  that  the  holding  began  in  March,    A  rule  hav-  now  occupy, 

isg  been  obtained,  calling  on  the  defendant  to  shew  cause  why  the  verdict  £t*^  gUji^ 

should  not  be  set  aside,  and  a  new  trial  granted,  on  the  grounds,  first,  that  her  1835  r 

the  defendant's  notice  was  insufficient  to  determine  the  tenancy ;  secondly,  )SSd,  firtt,  that 

that  the  verdkt  was  perverse.  *^«  U™®  »<>*»«« 

*^  to  quit  was  re- 

quisite in  a 

Evans  and  NiehoU  shewed  cause. — The  notice  is  good.     The  inclination  Sm^?^n  at 
of  the  Courts  has  always  been  to  give- effect  to  notices  to  quit.    Thi?  is  evi-  ^*  tenancy, 

from  year  to 
year;  mcomO^,  that  the  notice  in  this  ease  was  insuffiaent,  at  it  cfid  not  specify  toe  time  of 
determining  the  composition. 
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V. 
Ho  WELLS. 


Exchequer,  dent  from  the  language  of  Bayley,  J.,  in  Dq§^  d.  Rodd  T.  Arehir{d)^  where^ 
he  says,  "  we  are  to  construe  the  notice  to  quit  m  such  a  way  ui  r$$  magit 
valeat  quam  pereai^  The  same  principle  is  recognized  in  Doe,  d.  Duke  9f 
Bedford  v.  Kightley  (b) ;  Doe,  d.  Lord  Huntinglower  v.  CulUford(c);  Dm, 
d.  PhilUpe  V.  Butler  (d).  It  is  not  necessary  for  a  party  to  point  out  the  pre- 
cise period  when  he  neaDS  to  leave  the  premises ;  it  is  enough  if  he  signifies 
his  intention  of  quitting  them  at  the  legal  expiration  of  his  term.  In  Doe,  d. 
WilUame  v.  Smith  (e)^  the  Court  rejected  the  word  "  present,*'  which  ap- 
peared in  the  notice ;  and  Patteeon,  J.,  observed  that  it  was  unnecessary  to 
word  a  notice  with  the  accuracy  of  a  plea.  This  notice  is  sufficient  to  deter- 
mine a  composition  for  any  year  subsequent  to  1835. — [Parke,  B. — ^This 
notice  does  not  spefiii^  any  time  of  quitting.  Take  the  case  of  land ;  would 
a  general  notice  to  quit,  not  stating  any/time,  operate  as  a  notice  to  quit  at 
Michaelmae*  A  composition  fpr4ithe8,.eBd  a  tenancy  for  years,  are  the  same 
thing.] — The  notice  in  this  case  is  sufficient,  as  the  landlord  knows  at  what 
time  the  tenancy  expires.    In  HewiU  v.  Adame  (/),  the  only  point  decided 

.>ra8,  whether  the  particnUr  notice  was  good.  No  decision  was  given  on  the 
question,  whether  a  ndtlce,  which  is  bad  for  one  year,  may  not  be  good  for 
succeeding  years.  In  Wyburd  v.  Tuck  (^),  Eyre,  C.  J.,  dispa^es  the  analogy 
between  tithes  and  land. — [Lord  Abinger,  C.  B. — The  reasens  of  his  opinion 

*  miply  that,  to  determine  a  tithe  composition,  a  Unger  notice  is  necessary  than 
in  the  case  of  a  holding  of  land. — Bolland,  B. — The  case  of  Hulme  v.  ftr- 
doe  (t),  decides,  that  a  notice  to  determine  a  tithe  composition  must  be  similar 
to  a  notice  to  determine  a  yearly  tenancy.] — In  Leech  v.  Bailey  (J),  the 

/plaintiff,  in  July,  1814,  the  usual  time  of  taking  the  tithe,  gave  notice,  that, 
for  the  time  to  come,  he  should  require  the  tithes  to  be  paid  to  him  in  kind 
There  the  notice,  which  is  as  general  as  the  present,  was  held  good. — [Uxi '. 
Abinger,  C.  B. — In  that  case  the  tithes  were  due  in  July,  and  the  notice  wal 
a  twelve  months'  notice.] — Here  a  full  year  must  elapse  before  the  tithe  jj 
accrues. — [Parke,  B. — In  your  case  the  notice  is  to  determine  all  tithes.]—  : 
The  notice  would  operate  upon  all  future  tithes. 

Chilton  and  E.  V.  Williams,  contrd,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — My  brother  CoUman  informs  us,  that  he  is  not 
satisfied  with  the  verdict  of  the  jury ;  and  the  question  is,  whether  the  new 
trial  shall  be  granted  on  the  point  of  law,* or  on  the  ground  of  the  verdict 
being  against  evidence.  I  think  the  notice  to  determine  a  tithe  composition 
should  be  analogous  to  a  notice  to  quit  land.  That  has  been  settled  law 
since  the  case  that  was  decided  in  the  House  of  Lords,  and  I  should  be  sony 
to  disturb  it.  The  notice  in  this  case  would  have  been  good,  if  it  had  indi- 
cated some  period  at  which  the  composition  was  to  expire,  and  that  pelW 
had  been  one  at  which,  according  to  law,  the  composition  might  have  ternii- 
nated.  In  this  case,  some  tithes  were  due  in  May,  As,  therefore,  no  tinie  is 
specified  at  which  the  composition  is  to  terminate,  we  must  hold  the  notice  to 
be  insufficient 


(a)  14  Eaat,  248. 

(b)  7  Term  Rep.  63. 

(c)  4  Dowl.  &  R.  249. 

(d)  2  Esp.  N.  P.  C.  589. 

re)  5  Ad.  &  £11.  350 ;  2  Bar.  &  Woll. 
17o. 


m 


(/)  7  Bro.  Pari.  Caa,  74 ;  cited  alio 
FtU  V.  mUon,  12  East,  84. 


I  Bos.  &  Pul.  463. 
M'Clel.  393;   1  Car.  &  P.  93; 
13  Price,  684. 
(0  6  Price,  504. 
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Parki»  B. — ^I  think  the  rule  for  a  new  trial  must  be  made  absolute.     It  is      Exehequer. 
dear,  from  the  report  of  the  learned  judge,  that  the  verdict  was  against  the        Goodb 
idght  of  evidence.     Since   the   cases  of  Hewitt  v.  Adams,  and  Wyburd  *• 

T.  Tuek^  a  tithe  composition  from  year  to  year  must  be  determined  by  a 
notice  similar  to  that  which  is  given  in  the  case  of  land ;  that  is,  it  must  ter- 
ninate  with  the  year  of  composition.  The  question,  therefore,  is,  whether 
this  notice  is  good  The  case  of  Leech  v.  Bailey  (A(),  does  not  apply  here, 
because,  as  was  there  stated  by  the  Chief  Baron,  the  notice  was  for  more  than 
yf  a  year,  as  the  tithes  would  not  be  again  payable  for  much  more  than  six 
noDths  after  the  notice.  But  in  the  present  case*  the  notice,  though  future 
•s  to  part  of  the  tithe,  is  intended  with  regard  to  other  parts  to  have  an  im- 
mediate operation.     I  think,  therefore,  that  this  notice  is  bad. 

BoLLAND,  B. — I  am  of  the  same  opinion.     The  case  of  Bishop  v.  Chiches  • 
ttr{l),  establishes  the  analogy  between  a  notice  to  quit,  in  a  yearly  tenancy, 
ttd  a  notice  to  determine  a  tithe  compositkm. 

Rule  absolute,  without  costs.    ) 

{k)  6  Price,  501  (/)  2  Brow.  Pari.  Gas.  161 ;  4  Owl^ 

lim,  1322. 


WiCKENS   V.    Cox.* 

|N  this  case  the  defendant,  on  the  26th  February,  had  served  on  the  plaintiff  The  defendant 

*  ao  order  for  further  particulars ;  no  particulars  were  delivered.     On  the  thJ piaimiff*^ 
Iftfc  May  the  defendant  served  the  plaintiff  with  a  paper,  containing  a  demand  with  an  order 
oTdecIaration,  with  a  notice  of  the  abandonment  of  the  order  written  in  the  which  were  not 
Iwrer  comer  of  it,  and  no  declaration  having  been  delivered,  signed  judgment  delivered, 

M  «  «     «       •  anerwarflB 

Mii«ii/>ro«.     A  rule  having  been  obtained,  calling  upon  hitn  to  shew  cause  sprvt^  adc- 

whj  this  judgment  should  not  be  set  aside,  '^•^„  "^^f*- 

him,  with  a 

/>»•!_:!  A  •      1  notice  of  aban- 

Lewmg  shewed  cause. — A  party,  who  has  obtamed  an  order  for  his  own  do>.ing  the 

taiefit,  may  abandon  it  if  he  thinlks  proper,  Joddrel  y, (a).— [Par)fee,  it^^l'^^lflT 

«. — In  the  present  ccse.  the  order  has  been  served,  and  proceedings  have  comer  of  it,  and 

been  stayed.    Can  you  get  rid  of  it,  except  by  an  instrument  equally  furmal  ?]  judgrnent  of 

—The  observations  of  the  Court  in  M'Dougall  v.  NtcholU(b\  are  also  in  ?.''~'';°'\  '^^ 

_-v.      r  Atj  T>        *  !•         i  Court  set  aside 

F»Dt. — lAldersony  B. — As  proceedmgs  have  been  stayed  under  this  order,  is  thia  judgment 

tfcs  defendant's  notice,  that  he  does  not  require  any  particulars,  equivalent  to  S j  ff^o^uild'th'Lt 

•  Uvery  of  them?] — The  defendant  contends  that  it  is.  the  demand  of 

declaration  was 
made  before 

F.  F.  Lee,  eantrd.—iran  order  has  been  made  and  served,  it  can  be  aban-  SoninVthf  *"" 

Amed  only  by  taking  out  a  fresh  summons  for  that  purpose.     But  here  that  °'^*'- 

ijQestkm  does  not  arise.     The  demand  of  declaration  was  made  on  the  same  ther  an  oVder 

.  V  once  served, 

-  • '  .  can  be  aban- 

(«)  4  TMJit  253.  (6)  3  Ad.  &  Ell.  813 ;  1  Har.  &  Well.  br.J^"  »/'« 

462.  instrument 

TOL.  V  p  equally  formal. 
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Exthequer, 


paper  that  contained  the  aban^^onment  of  the  order,  and  being  made  before 
the  abandonment,  was  clearly  irregular.    He  was  stopped  by  the  Court. 

Per  Curiam, — The  master  informs  us  that  the  proceedings  of  the  defend- 
ant have  been  irregular.  The  demand  of  declaration  is  made  before  any  notice 
of  the  abandonment  of  the  order ;  whereas  the  notice  of  abandon'mg  the  order 
should  precede  the  demand  of  a  declaration. 

Rule  absolute  (e). 

(c)  See  Chitty^s  Archbold's  Practice,  3d  edit.,  p.  896;  and  Tidd's  NewPncT 

p.  258. 


In  an  applica- 
tion br  Uit 
slierifr  or  btil 
to  stay  proceed- 
ings,  the  affida^ 
vit  must  state 
that  it  is  made 
"for  bis  or 
their  indeqfinitT 
only;"  the 
words  "  for  Us 
only  indemni* 
ty,    are  instil 
ficicnt." 


Regmna  V,  Sheriff  of  Cheshire,  Id  Goach  v.  Atkinson. 

fyROMPTON  shewed  cause  against  a  rule  nisi  for  setting  aside  an  attach- 
ment against  the  sheriff,  on  payment  of  costs.  He  objected  that  the 
affidavit,  upon  which  the  rule  had  been  obtairied,  did  not  cr>mply  with  the  rule 
of  this  Court  of  //.  T.,  7  W.  4,  which  required  such  affidavit  to  state  that  the 
application  was  really  and  truly  made  on  the  part  of  the  sheriff  or  bail, ''  at  his 
or  their  own  expences,  and  for  his  or  their  indemnity  anly.'*^  In  the  present 
case  the  form  of  affidavit  was,  for  his  only  indemnity, 

i 
Butt,  in  support  of  the  rule,  contended  that  the  meaning  was  substantially  j 
the  same.     The  rule  of  the  King's  Bench,  3f,  T.,  69  Geo,  3,  as  reported  ifl 
2B,&  Aid.  240,  wns  in  precisely  the  same  terms ;  and  that  form  was  followed 
by  all  the  books  o."  practice  (a), 

Parke,  B. — The  affidavit  should  follow  the  terms  of  the  rule,  and  is  there- 
fore irregular ;  but  under  the  circumstances,  I  think  an  amendment  ought  to 
be  allowed.  His  lordship  then  stated,  that  the  rule  of  this  G)urt  was  intended 
to  be  an  exact  transcript  of  that  of  the  King's  Bench,  and  suggested  thai  a 
new  rule  should  be  drawn  up ;  on  referring,  however,  to  the  original  rule  id 
the  King^s  Bench,  it  appeared  that  the  words  there  used  were,  **  for  his  or 
their  indemnity  only;"  and  that  the  rule  had  been  inaccurately  copied  in  the 
2  B,  &  Aid,  240,  and  from  thence  to  the  books  of  practice. 

Amendment  allowed. 

(a)  Tidd,  316;  Archbold,  3d  edition,  147;  Archbold,  Prac.  of  Country  Atto^ 

nies,  172. 


AlREY  V.  FeaRNSIDES. 

r^**d"w    J 'S'5/7il/P^/r.    The  first  count  stated  that  the  defendant  made  his  pwh 
count,  and*»  missory  note  in  writing,  and  thereby  promised  to  pay  to  the  plaintiff  or 

M*found  fwUje  ^^^^  ^^^'*       ^®^^®  received,  with  interest,  " and  all  fines,  according  to  rule." 

pl^tif^  the  Court  will  not  arrest  the  judgment,  but  will  grant  a  venire  de  novo. 


TRINITY  TERM,  1838. 


203 


There  was  also  a  count  on  an  account  stated.    A  verdict  having  been  found 
for  the  plaintiflr, 

W.  H.  Watson  obtained  a  rule  to  arrest  the  judgment,  on  the  ground  that 
the  instrument  set  out  in  the  first  count,  was  not  a  promissory  note,  but  an 
agreement,  and  should  have  been  declared  upon  as  such. 

Wightman  shewed  cause. — The  words,  ''  and  all  fines,  according  to  rule," 
have  DO  intelligible  meaning,  and  may  be  rejected  as  surplusage.  It  would 
be  impossible  to  declare  upon  these  words  as  upon  a  separate  contract.  This 
ct$e  is  distinguishable  from  Smith  v.  Nightingale  (a) ;  there  the  defendant 
promised  to  pay  60/., "  and  also  such  otiier  sums  as,  by  reference  to  his  books, 
might  be  due ;"  and  as  the  latter  words  could  not  be  rejected,  since  the  whole 
constituted  one  entire  promise,  the  instrument  was  too  indefinite  to  be  consi- 
dered as  a  promissory  note.  Here  the  addition  is  insensible,  and  cannot 
vitiate  the  note. 

Watson^  cantrd,  contended  that  the  instrument  was  a  special  agreenient, 
snd  could  not  be  declared  upon,  without  shewing  the  consideration. 

Parke,  B. — This  instrument  is  not  a  promissory  note.  It  contains  a  y  o- 
inise  to  pay  a  specific  sum,  and  something  else.  It  seems  to  me,  tha'  the 
additional  words  are  not  insensible  ;  they  import  that  something  further  is  to 
be  paid.  Probably  they  are  pecuniary  fines ;  but  at  all  events  they  are  some- 
thing plus  the  money  secured.  Then,  as  these  words  cannot  be  rejected,  the 
CQont  is  bad.  As,  however,  there  is  a  good  count,  and  there  is  a  general  ver- 
&t  for  the  plaintifiT,  he  is  entitled  to  claim  a  venire  de  novo,  that  the  jury  may 
•ness  the  damages  separately. 

Rule  accordingly. 

(a)  2  Stark.  375. 


Exdtequer. 

AlREY 
V. 

Fearnsides. 


Doe,  dem.  Holder  v.  Rushworth  and  another. 

MfARTINhad  obtained  a  rule,  calling  on  /.  Rushworth,  the  tenant  in  pos. 

session,  to  shew  cause  why,  upon  being  admitted  defendant,  he  should 

^,  besides  entering  into  the  common  rule,  and  giving  the  common  under- 

^ii^,  undertake,  in  case  of  a  verdict  for  the  plaintiff,  to  give  him  a  judgment, 

^  be  entered  against  the  real  defendant,  of  the  Term  next  preceding  the  time 

of  trial;  and  also  why  he  should  not  enter  into  a  recognizance  by  himself, 

ind  two  sufficient  sureties,  in  a  reasonable  sum,  to  be  fixed  by  the  Court,  and 

^(hin  any  time  the  Court  should  direct,  conditioned  to  pay  the  costs  and 

<lttnages  which  should  be  recovered  by  the  plaintiff  in  the  action  ;  or  why,  in 

itAaoAt  thereof^  judgment  should  not  be  entered  for  the  plaintiff,  pursuant  to 

die  SUtute  1  Geo.  4,  c.  87,  s.  1 . 

It  appeared  from  the  affidavits,  that  this  was  a  country  cause,  and  that  the 
aotioe  at  the  foot  of  the  declaration  was  in  the  following  form :  '*  Take  notice, 

p2 


In  proceedings 
by  ejectment 
under  the  1  (ir.4, 
c.  bjt  8. 1 »  the 
notice  must  re- 
quire  the  tenant 
to  appear  in 
Court  on  the 
JiTitt  day  of 
Tenn,  whether 
it  be  a  country 
or  a  town  cause. 
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Exduifner,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided^  that  you 
'  and  each  of  you,  do  appear  in  next  Trinity  Term,  then  and  there  to  be  made 
defendants  in  this  action  of  ejectment ;  and  then  and  there  to  enter  into  a  re- 
cognizance by  yourself,  and  two  sufficient  sureties,  in  such  sum  as  the  said 
Ck)urt  shall  think  reasonable,  conditioned  to  pay  the  costs  and  damages  which 
shall  be  recovered  in  this  action,  if  the  said  Court  so  order." 


DoK,  denu 

UOLDXR 

1?. 
RusnwoRTH. 


Piatt  and  Archhold  shewed  cause. — The  notice  is  defective  (a).  The 
Statute  enacts,  that  the  landlord  may,  at  the  foot  of  the  declaration,  address 
a  notice  to  the  tenant,  requiring  him  to  appear  in  Court  "  on  the  first  day  of 
the  Term  then  next  following."  Here  the  notice  requires  the  defendants  to 
appear  in  next  Trinity  Term.  Even  assuming  the  form  of  notice  to  be  cor- 
rect, the  application  is  too  soon,  as  the  parties  have  all  the  Term  to  appear^ 
The  non-appearance  contemplated  by  the  Statute,  must  mean  a  non-appearanoe 
according  to  the  terms  of  the  notice. 

Martin, — The  notice  to  appear  is  in  next  THnity  Term,  "  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided."  It  must,  therefore,  be 
construed  with  reference  to  the  Statute,  which  requires  the  appearance  to  bs 
on  the  first  day  of  Term. 

Per  Curiam. — ^The  notice  does  not  follow  the  terms  of  the  Act  If  this 
were  a  notice  in  a  town  cause,  in  a  common  ejectment,  we  are  informed  by 
the  master,  that  it  would  be  insufficient.  This  is  a  country  cause;  aod 
though  in  such  case  the  notice  is  general,  still,  upon  this  proceeding,  referenoe 
must  be  had  to  the  Statute.  We  think  that  the  directions  of  the  Statute  ban 
not  been  complied  with,  and  that  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  Other  objections  were  taken,  which  the  Court  did  not  decide  upon. 


A  motion  m 
Arrest  of  judg>» 
nent,  and  it 
leemt  also  for 
juQgment  non 
6bttante  veredio^ 
to,  must  be 
made  within 
iburdavsofthe 
time  or  trial,  if 
in  Term;  if  not, 
within  the  first 
four  days  of  the 
succeeaing 
Term. 


Thomas  v.  Jones, 

^T^HIS  cause  came  on  for  trial  before  Williams,  J.,  at  the  last  Spring  Assiief 
for  the  county  of  Carnarvon.  After  a  full  jury  had  appeared,  the  dfr 
fendant  challenged  the  array,  upon  the  ground  that  the  under  sheriff,  who  had 
summoned  the  jury,  was  the  attorney  for  the  plaintiff.  This  was  denied  by 
the  plaintiff,  and  the  learned  judge  was  applied  to  to  appoint  triers,  which  he 
declined  to  do.  The  challenge  and  answer  were  put  upon  parchment,  aod 
annexed  to  the  record.  The  cause  was  tried,  and  a  verdict  found  for  the 
plaintiff. 

WeUby,  in  Easter  Term  (but  not  within  the  four  first  days),  obtained  & 
rule  nisi  to  arrest  the  judgment.     He  cited  The  King  v.  Edmonds  (a), 

Jarvis  shewed  cause. — First,  the  application  is  too  late,  not  having  leeo 
made  within  the  four  first  days  of  the  Term  after  the  trial,  Lane  v.  Crockett  (6^ 


(a)  4  B.  &  Aid.  471. 


(h)  7  Price,  566. 
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WeHm  y.  FotUr  (c).  Formerly  there  appeared  to  be  conflicting  decisions  in 
the  three  Courts,  as- to  when  it  was  necessary  to  move  in  arrest  of  judgment ; 
but  now  the  practice  is  settled  by  the  65th  rule  of  Hilary  Tvrm,  2  WiU.  4, 
which  prescribes  that ''  no  motion  in  arrest  of  judgment,  or  for  judgment,  non 
9bitante  veredicto^  shall  be  allowed  after  the  expiration  of  four  days  from  the 
time  of  trial,  if  there  are  so  many  days  in  Term;  nor  in  any  case  alter  the 
expiration  of  the  Term,  provided  the  jury  process  be  returnable  in  the  same 
Term.''*  It  is  said  that  this  rule  applies  only  to  causes  tried  in  Term,  Brook 
T.  Finch  (<0 1  bu^  i^  ^^8  made  in  order  to  assimilate  the  practice  of  all  the 
Courts,  and  it  cannot  have  that  effect,  unless  it  applies  to  all  cases.  But  if 
the  Court  should  think  that  it  does  not  apply  to  a  case  like  the  present,  then 
the  old  practice  must  be  resorted  to.  This  Court  has  always  followed  the 
practice  of  the  Court  of  Common  Pleas,  and  not  of  the  King's  Bench.  But 
further,  the  application  should  not  have  been  to  arrest  the  judgment,  but  for 
I  venire  de  novo,  Rex  v.  Edmonds.  Besides,  defendant  having  gone  on  with 
the  case,  is  not  now  entitled  to  apply  to  the  Court,  if  he  meant  to  insist  upon 
the  objection  he  should  have  withdrawn,  Brunskill  v.  Giles  (e). 


Exdiequer, 
Thomas 

V. 

Jones. 


Welslfyy  eontrd. — Under  the  old  practice  this  application  might  have  been 
made  at  any  time  before  judgment  was  actually  signed. — [Alderson^  B. — If 
the  new  mles  do  not  apply,  this  is  a  casus  omissus,  and  we  must  follow  tlie 
old  practice.] — In  Manning^s  Exchequer  Practice,  353,  it  is  said,  that  the 
nation  may  be  made  at  any  time  before  judgment,  and  Taylor  v.  White^ 
head(f),  and  The  King  v.  ffoU(g),  are  cited  as  authorities. — [Alder son,  B. 
—Those  are  all  cases  in  the  Court  of  King^s  Bench ;  and  the  reason  why 
that  Court  adopted  such  practice  was,  that,  being  a  Court  of  criminal  judica- 
ture, it  was  ready  to  interfere  at  any  time  before  punishment.] — Then  the 
practice  has  not  been  altered  by  the  new  rules.  In  Brook  v.  Finch,  Cole^ 
fidge,  J.,  appears  to  assume  that  the  rule  only  applies  to  trials  in  Term. 
But,  secondly,  it  is  said  that  the  application  should  have  been  for  a  venire  de 
aoro,  and  not  to  arrest  the  judgment ;  if  so,  that  rule  may  l)e  granted  on  this 
inotion,  since  there  is  no  rule  which  requires  it  to  be  made  within  the  first 
four  days  of  Term. — [Parke,  B. — It  would  seem  to  follow  the  practice  on 
ttiotion  in  arrest  of  judgment.] — There  are  no  express  authorities  on  the 
subject. 


Parke,  B. — I  think  that  every  application  to  arrest  the  judgment,  and,  I 
tbould  say,  also  for  judgment,  non  obstante  veredicto,  must  be  made  within 
four  days  of  the  time  of  trial,  if  in  Term,  and  if  not,  within  the  first  four  days 
of  the  succeeding  Term.  The  object  of  the  new  rules  was  to  assimilate  the 
practice  in  all  the  Courts,  in  cases  where  it  had  previously  difiered ;  and  if 
this  case  is  not  within  them,  still  the  application  is  too  late,  as  reference  must 
then  be  had  to  the  old  practice  of  this  Court.  It  appears  that  formerly,  in  the 
King*s  Bench,  the  motion  might  have  been  made  at  any  time  before  the  judg- 
ment was  signed ;  but  in  the  Common  Pleas  the  motion  must  have  been 
Bttde  within  four  days  of  the  return  of  the  distringas,  or  habeas  corpora.  It 
ipi>ear8.  from  the  case  of  Lane  v.  Crockett,  that  in  this  respect  the  Court  of 


(e)  2  Bing.  N.  C.  701 ;  3  Scott,  155. 
U)  6  Dowl.  P.O. 313;  I  Will.,  Woll. 
Hod.  71. 


(e)  2  M.  &  Scott,  41. 
(/)  2  Doug.  475. 
{ff)  5  T.  R.  436. 


i 


206 


TERM  REPORTS  in  tbe  EXCHEQUER. 


Exchequer  followed  the  practice  of  the  Common  Pleas,  so  that  there  ii  a 
direct  authority  for  our  decision.  Nothing  has  been  cited  to  the  coDtrerji 
except  a  suggestion  in  Mr.  Manning* a  book  of  Practice,  but  which  is  onlj 
supported  by  cases  from  the  King* 9  Bench.  But  if  we  look  at  the  new  rule, 
I  think  it  will  appear  that  it  was  intended  to  apply  to  every  case ;  and  that  if 
a  cause  is  tried  out  of  Term,  the  motion  should  be  made  within  the  first  four 
days  of  the  Term  next  occurring  after  the  trial.  But  whether  this  case  fells 
within  the  rule  or  not,  we  have  sufficient  authority  for  saying  that  this  Court 
formerly  adopted  the  practice  of  the  Court  of  Common  Pleas,  and  not  of  the 
King'* 8  Bench.  The  rule  is  not  an  unwise  one,  as  the  one  party  has  a  remedy 
by  writ  of  error,  and  the  other  has  the  benefit  and  security  of  bail  in  error. 


BoLLAND,  B. — In  Tid^e  New  Practice,  638,  it  is  said,  "  within  the  time 
limited  by  the  above  general  rule,  the  defendant  may  move  to  set  asidea  Ter- 
dict,  and  have  a  new  trial,  or  after  a  point  reserved,  that  a  nonsuit  may  U 
entered,  or  he  may  move  in  arrest  of  judgment,  and  either  party  may  move 
for  a  repleader,  or  venire  facias  de  novo.^^  The  present  application,  there- 
fore, seems  to  me  too  late,  as  this  Court  has  required  the  motion  to  be  made 
within  the  four  first  days. 

Alderson,  B. — Notwithstanding  the  case  of  Taylor  v.  Whitehead,  I  think 
this  application  is  too  late.  If  this  Court  had  followed  the  practice  of  the 
Court  of  King"* 8  Benchy  and  not  of  the  Common  Pleae,  I  should  have  con- 
sidered whether  it  was  not  a  reasonable  construction  of  the  new  rule,  that  it 
should  apply  to  all  cases,  whether  tried  in  or  out  of  Term,  as  I  cannot  see 
why  the  party  is  to  have  more  than  four  days  of  the  ensuing  Term,  because 
the  cause  happens  to  be  tried  out  of  Term. 

Rule  discharged. 


Noel  v,  Davis. 


Where  the  de- 
claration con- 
tuns  several 
coasts,  it  is  not 
neotssary  in  a 
plea  of  set-off 
of  a  smaller 
sum,  to  specify 
to  which  parti- 
cular part  of  the 
plaintiff's  claim 
the  set-oS  is  to 
be  applied. 


A  SSUMPSIT  The  declaration  contained  a  count  for  100/.  for  work  and 
labour  ;  a  second  count  for  the  same  sum,  for  money  paid ;  and  a  third 
count  for  the  same  sum,  for  money  due  on  an  account  stated.  The  defend- 
ant pleaded  secondly,  "as  lo  the  sum  of  27/.  13*.  4d.,  parcel  of  the  monies  in 
the  declaration  mentioned,  that  the  plaintiff,  before  and  at  the  time  of  the 
commencement  of  the  suit  was  and  still  is  indebted  to  the  defendant  in  t 
large  sum  of  money,  to  wit,  the  sum  of  27/.  13*.  4rf.  upon  a  certain  bill  of  ex- 
change, bearing  date,  to  wit,  on  the  24th  October,  1835,  heretofore,  to  wit,  oft 
the  day  and  year  last  aforesaid,  made  and  drawn  by  one  E.  J.  Sydney,  upon 
and  then  accepted  by  the  plaintiff,  whereby  the  said  E.J.  Sydney  requested  the 
plaintiff,  three  months  after  the  date  thereof,  to  pay  to  his,  the  said  E.  J.Sj/d^ 
ney*s  order  the  sum  of  27/.  13*.  Ad.,  for  value  received,  and  which  period  of 
three  months  had  elapsed  before  the  commencement  of  this  suit ;  and  which 
said  bill  of  exchange  tlie  said  E.  J.  Sydney,  to  wit,  on  the  day  and  year  last 
aforesaid,  indorsed   and  delivered  to   the   defendant,  which  said  sum  of 
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27/«  I3«.  4d,  80  due  to  the  defendant  as  aforesaid,  equals  the  said  sum  of 
nl  13«.  4d.,  parcel,  &c.,  and  out  of  which  said  sum  of  money  so  due  and  owing 
[ironi  the  plaintiff  to  the  defendant  as  aforesaid,  the  defendant  is  ready  and 
irilling,  and  hereby  offers  to  set  off  and  allow  to  the  plaintiff  the  said  sum 
of  27/.  13«.  4</.,  parcel,  &c.,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided.     Verification, 

Special  demurrer,  assigning  for  cause  (amongst  others)  that  the  second 
plea  does  not  sufficiently  state  against  how  much  of  the  monies  in  each  or 
either  of  the  counts  of  the  declaration  the  set-off  is  pleaded. 

Jerme,  in  support  of  the  demurrer. — This  case  resembles  Mee  v.  Tomlin- 
eon  {a).  There  the  declaration  contained  counts  for  work  and  labour,  for 
money  paid,  and  for  money  due  upon  an  account  stated.  The  defendant 
pleaded,  as  to  parcel  of  the  monies  in  the  two  first  counts  mentioned,  payment 
in  accord  and  satisfaction ;  and  the  plea  was  held  bad,  for  not  shewing  to 
bow  much  of  the  sum  in  the  first  count,  and  to  how  much  of  the  sum  in  the 
second,  it  was  pleaded.  Here  it  is  difficult  to  know  to  what  claim,  or  to  what 
part  of  the  claim  the  defendant  applies  his  set-off. — [Parke,  B. — He  admits 
something  to  be  due  upon  each  count,  but  does  not  say  how  much.  If  he 
had  averred  the  counts  to  be  identical,  the  plea  would  have  been  bad.] — He 
might  have  averred  that  the  account  was  stated  in  respect  of  the  work  and 
labour,  Mee  v.  TomUneon,  If  the  plaintiff  signed  judgment  for  want  of  a  plea, 
from  which  count  is  the  27/.  to  be  deducted  ?  and  is  he  to  ta!:e  nominal 
damages  on  three  of  the  counts  ? — [Parke,  B. — The  established  form  of  a 
plea  of  tender  is  open  to  the  very  same  objection  ;  and  it  would  be  productive 
of  great  inconvenience  if  we  were  to  lay  down  a  different  rule. 

R.  V,  Richards,  contrd. — The  plea  is  pleaded  as  to  part  of  all  the  s  ams  in 
the  declaration  mentioned.  It  falls  within  the  rule  of  a  plea  of  tender,  or 
payment  as  to  part  of  the  claim.  Supposing  this  to  be  the  only  plea  on  the 
record,  and  that  the  plaintiff  signed  judgment  for  the  part  unanswered,  on 
executing  a  writ  of  inquiry,  he  would  have  to  prove  something  due  on  each 
ooont. 

Parke,  B. — It  would  be  most  extremely  inconvenient  to  bind  the  defend- 
ant to  plead  his  set-off  to  any  particular  count.     The  plaintiff  may  withdraw 

his  demurrer  and  plead. 

Leiave  to  amend. 

(a)  4  A.  &  £.  262 ;  1  Har.  &  Well.  614. 
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Allen  v.  Pink. 

ASSMUPSIT.     The  first  count  of  the  declaration  stated,  that  in  considera-  The  first  count 

tion  that  the  plaintiff  would  buy  of  the  defendant  a  certain  horse  for  a  ^j^n  txJ,^^^ 

certaio  sum,  to  wit,  7/.  2*.  6dl,  the  defendant  promised  the  plaintiff  that  the  that  in  consi- 
deration that 
the  plaintiff  would  buy  of  the  defendant  a  certain  horse  for  7^  2«.  6(2.,  the  defendant  promised 
that  he  was  a  quiet  worker,  and  would  go  well  in  spare  harness :  Breadi,  that  the  horse  was  not 
s  quiet  worker,  and  that  the  plaintiff  was  put  to  expense  in  keeping  it.  There  were  also 
counts  for  money  had  and  received,  and  on  an  account  stated — Held,  that  this  was  a  case  triable 
b«fore  the  sheriff,  under  the  Writ  of  Trial  Act 
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Ex^iequ^,  hoTse  was  a  quiet  woricer>  and  would  go  well  in  spare  harness.  It  then 
averred  the  purchase  of  the  horse  by  the  plaintiff,  and  the  payment  of  the 
price,  and  alleged,  as  a  breach,  that  the  horse  was  not  a  quiet  worker,  and 
would  not  go  in  spare  harness,  but  on  the  contrary  thereof,  was  unquiet  ind 
vicious,  and  became  of  no  use  or  value  to  the  plaintiff,  whereby  h^  was  put 
to  charges  and  expences  in  keeping  and  taking  care  of  it.  There  were  also 
counts  for  money  had  and  received,  and  upon  an  account  stated.  To  the 
plaintiff's  damages  of  20/., 

The  defendant  pleaded ;  first,  non-assumpnt,  to  the  whole  declaratioD; 
secondly,  to  the  first  count,  that  the  horse  was  a  quiet  worker,  and  woukl 
go  well  in  spare  harness,  upon  which  issue  was  joined.      The  cause  was  ; 
tried  before  Arahin,  Serjt.,  at  the  Sheriff's  G)urf,  in  London,  under  a  writ  of  j 
trial,  obtained  by  consent  of  both  parties.      It  appeared,  that  in  the  month 
of  April,  the  plaintiff  went  to  look  at  the  horse  in  questbn,  at  Aldridgi% 
Repository,  when  the  defendant,  speaking  of  the  horse,  said,  **  That  if  be  did  I 
not  work  well,  and  go  quietly  in  spare  harness,  the  plaintiff  was  to  send  him  ! 
back,  and  he  should  have  his  money  returned."     Ader  some  further  conYer-  : 
sation,  the  plaintiff  bought  the  horse  for  7/.  2s,  6d.,  which  he  paid  when  the 
defendant  gave  him  the  following  memorandum : — 

"  Apra  ISth,  1838. 
"  Bought  of  G,  Pink,  a  horse  for  the  sum  of  7/.  2*.  6^ 

«  G.  Pinkr     . 

It  afterwards  appeared,  that  the  horse  was  vicious  and  unquiet,  and  not  a 
good  worker,  upon  which  the  plaintiff  sent  him  back,  and  demanded  hii 
money  again,  which  was  refused.  There  was  an  indorsement  on  the 
writ,  claiming  71.  2s.  6d.,  and  the  particulars  of  demand  were  as  follows: 
"  On  the  indebitatus  counts,  the  plaintiff  seeks  to  recover  7/.  2s.  6d.,  the 
price  of  a  horse,  which  sum  was  fraudulently  received  by  the  defendant,  un- 
der colour  of  a  contract  of  sale  thereof  to  the  plaintiff,  with  a  warranty 
which  the  defendant  knew  to  be  false,  and  which  horse  the  defendant  has 
subsequently  received  back." 

A  verdict  having  been  found  for  the  plaintiff  for  71.  2f.  6d,, 

Byles  obtained  a  rule  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground ;  first,  that  the  Sheriff  had  no  authority  to  try  the  case ;  seconHj/t 
that  as  the  terms  of  the  contract  were  ascertained  by  the  bought  note,  efi- 
dence  of  the  warranty  was  inadmissible ;  and  thirdly,  that  the  evidence  did 
not  prove  the  warranty  alleged  in  the  declaration. 

Gurney  shewed  cause.  It  is  submitted,  that  the  judge  had  jurisdiction  to 
try  this  case.  The  17th  section  of  the  3  &  4  Will,  4,  c.  42,  does  not  prohibit 
a  case,  like  the  present,  from  being  tried  before  the  sheriff.  There  is  nothing 
to  shew  that  this  is  not  a  "  debt  or  demand  "  under  20/1  As  the  judge's 
order  was  obtained  by  consent,  it  must  be  assumed  that  all  circumstances 
concurred  to  give  the  sheriff  jurisdiction.  Watson  v.  Abbott  (a).  Smith  f. 
Brown  (Jb),  Edge  v.  Shaw  (c),  will,  perhaps,  be  cited  on  the  other  side,  but 
they  were  all  cases  of  tort;  and  there  is  no  authority,  that  an  actk)n  of 

(n)  2  Dowl.  P.  C,  215.  (c)  4  Dowl.  P.  C.  189. 

(A)  5  Dowl.  P.  C.  73G. 
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ttwmpiiit  tinder  circumstances  like  the  present,  ii  not  within  the  Act. 
FHee  y.  Morgan  (d),  is  in  point,  there  the  first  count  of  the  declaration 
itoted,  that  in  consideration  that  the  plaintiff  would  send  a  pony  to  the  de- 
Smdsnty.and  would  sell  and  deliver  it  to  A.,  the  defendant  undertook  that 
IB  was  authorized  by  A.  to  purchase  it  on  his  behalf,  that  the  plaintiff  sent 
he  pony  to  the  defendant  and  was  willing  to  sell  it  to  A.^  but  that  the  de- 
eodant  had  no  authority  from  A.  to  purchase  it.  The  second  count  was  a 
nmilar  one,  but  stating  that  the  defendant  undertook  himself  to  purchase  the 
xmy.  There  was  also  an  indebitatus  count,  for  a  pony  sold  and  delivered ; 
ind  it  was  held,  that  this  was  a  record  which  might  be  sent  by  writ  of  trial, 
)e(bre  the  sheriffs ;  and  Parke,  B.,  said,  "  I  am  of  opinion,  that  the  action  was, 
D  substance,  for  the  price  of  the  pony»  and  therefore,  within  the  Act ;  and  if 
t  were  not,  I  should  hesitate,  when  the  writ  has  been  obtained  by  the  plain- 
iff  himself,  to  grant  a  new  trial  on  the  ground  of  misdirection  in  the  under 
dierifis.  The  same  point  was  certainly  mentioned  in  the  argument  in  Wai' 
ran  y.  Abbott,  but  from  the  observations  of  Bay  ley,  B.,  and  the  rest  of  the 
Court,  they  do  not  appear  to  have  sufficiently  considered  it.  Therefore,  as  at 
present  advised,  I  am  disposed  to  discharge  the  rule  on  that  ground.  It  is 
not  necessary,  however,  to  give  a  direct  opinion  on  that,  because,  I  think,  in 
labstance,  that  the  case  was  within  the  Act.^'  Here  the  verdict  was  for  t/. 
2«.  6J.,  the  price  of  the  horse.     The  court  then  called  upon 

Bylee  in  support  of  the  rule. — The  17th  section  of  the  3  &  4  WiU,  4,  c. 
42,  exacts,  "  That  in  any  action  depending  in  any  of  the  superior  Courts,  for 
toy  debt  or  demand  on  which  the  sum  sought  to  be  recovered,  and  indorsed 
m  the  writ  of  eummons,  shall  not  exceed  20/.,  it  shall  be  lawful  for  the 
Court,  &c,  or  any  judge,  if  such  Court  or  judge  shall  be  satisfied  that  such 
tnJ  will  not  involve  any  difficult  question  of  fact  or  law,  to  order  and  direct 
tkt  the  issue  joined  shall  be  tried  before  the  sheriffs,  &c."  On  referring  to 
Ae  rule  of  H,  7!,  2  Will.  4,  it  will  appear  what  the  meaning  of  the  words 
"  debt  or  demand "  in  the  Statute  are.  The  rule  prescribes,  "  that  upon 
every  bailable  writ  and  warrant,  and  upon  the  process,  or  any  copy 
lerred  for  the  payment  of  any  debt,  the  amount  shall  be  stated,  and  the 
UDcmnt  of  what  the  plaintiff's  attorney  claims  for  the  costs  of  such  writ  or 
process,  arrest  or  copy  and  service,  attendance  to  receive  debt  and  costs." 
The  17th  section  of  the  Act  has  reference  to  this  rule. — [Lord  Abinger,  C.  R 
—What  meaning  do  you  give  the  word  demand  ?] — The  words  *'  debt  or  de- 
Dtand,*'  are  used  in  the  Bankrupt  Act.  Yet,  unliquidated  damages  cannot 
be  proved  under  ^ifiat.  They  are  also  to  be  found  in  many  Acts  establish- 
ii^  Courts  of  Requests,  but  there  the  interpretation  now  contended  for,  has 
Qever  been  put  upon  them.  In  Smith  v.  Brown,  which  was  an  action  against 
t  carrier  for  negligence,  the  cause  was  tried,  by  consent,  before  the  under 
iheriff  of  Bristol,  and  this  Court  held,  that  the  trial  was  a  nullity,  and  that 
t»  judgment  could  be  given.  If  the  verdict  had  been  taken  on  the  two  last 
counts,  there  might  have  been  less  ground  for  the  objection,  but  all  the  evi- 
dence  applied  to  the  first  count  only. 

Secondly,  as  the  contract  was  reduced  to  writing,  no  evidence  of  a  parol 
nrrsnty  was  admissible.  Greaves  v.  AshUn  {e). 

(0  2  M.  &  W.  53.  (e)  3  Cainb.  426. 
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Loitly,  the  coatrad  proved  was  not  a  warranty,^  but  a  mere  conditioHl 
contract,  that  if  the  horae  was  not  a  good  worker,  the  plaintiff  might  send  hia 
back.  Upon  the  warranty  of  a  specific  chattel,  the  purchaser  cannot  resdod 
the  contract,  but  must  bring  his  action  for  damages,  Sireei  v.  Bla^  (/). 

Lord  Abinger,  C.  B. — The  case  of  Price  v.  Morgan^  is  very  analagous  to 
the  present.  That  was  an  action  of  assumpni,  and  the  Court  there  thought 
that  the  word  "  demand,"  was  ej'usdem  generis  with  that  of  debt,  and  that 
where  it  appeared  on  the  face  of  the  declaration,  that  the  demand  was  for  t 
sum  certain,  such  a  case  might  reasonably  be  considered  within  the  Act.  I 
think  we  ought  to  adhere  to  that  decision,  which  was  not  a  stronger  case  thtn 
this.  There  the  action  was  brought  for  damages,  here  also  it  is  for  the 
breach  of  a  warranty  to  go  well  in  harness,  which  would  be  limited  by  the 
price  of  the  horse.  In  my  opinion,  this  case  is  clearly  within  the  spirit 
of  the  Act.  As  to  the  second  point,  it  is  true,  ss  a  general  principle,  that 
where  there  had  been  a  parol  contract,  which  is  afterwards  reduced  to  writ- 
ing, that  writing  must  be  looked  to,  to  ascertain  the  terms  of  the  contract, 
but  here  there  was  no  evidence  of  an  agreement  by  the  plaintiff,  that  the  whole 
contract  should  be  reduced  to  writing.  The  paper  drawn  up  is  merely  a  memo- 
randum or  an  informal  receipt.  As  to  the  last  point,  it  was  a  question  for 
the  jury,  whether  this  waR  not  a  conditional  sale,  and  I  think  the  jury  hafe 
very  probably  drawn  the  right  conclusion 

BoLLAND,  B. — But  for  the  case  of  Price  v.  Morgan^  I  should  have  doubted 
whether  this  was  a  case  within  the  Act.  I  always  considered  it  limited  to 
money  demands.  As,  however,  there  is  authority  in  point,  restrictions  should 
not  be  placed  upon  the  Act,  especially  when  it  is  considered  that  two  objects 
are  contemplated  by  it,  namely,  the  lessening  of  expence,  and  facility  of  trial. 

Alderson,  B. — I  consider  the  first  point  determined  by  Price  v.  Morgtm, 
This  case  does  not  fall  within  the  principle  of  Smith  v.  Broumy  for  it  is  in 
fa  t,  an  action  for  the  price  of  the  horse  only,  and  the  plaintiff  cannot  recover 
more  than  that  amount.     On  the  other  points  I  concur. 

Rule  discharged. 

(/)  2  B.  &  Adol.  456. 


Jones  and  another  r.  Senior. 

Toa declaration     A  SSUMPSIT.    The  first  count  was  on  a  bill  of  exchange,  dated  20th 
•xchln^i""*^^  D^^^^^^^»  ^^34,  drawn  by  one  J.  Mabury,  upon  and  accepted  by  ths 

drawn  by  3f. 

upon  and  accepted  by  the  defendant,  and  indorsed  by  M.  to  the  plaintifTs,  the  defendant 
pleaded,  that  being  in  embarrassed  circumstanceH,  by  an  instrument  in  writing,  he  agreed  to 
pay  M.  and  his  other  creditors  a  conipnsitioti  of  7<.  in  the  pound.  The  plea  averred  pay- 
ment of  the  composition,  and  that  before  the  commencement  of  the  suit,  M.  paid  to  the  piain- 
tiffs  sums  of  money  sufficient  to  satisfy  all  consideration  whatever  for  or  in  respect  of  the  bilit, 
and  all  money  due  from  him  to  the  plaintiffs  in  respect  of  the  bills,  in  full  satisfaction  and  dis- 
charge of  the  bills,  and  of  all  claims  and  demands  whatsoever  in  respect  of  them.  RepUcation, 
de  tfi;«rtf.-^->Hf/4i,  that  the  replication  was  bad,  as  the  plea  amounted  to  matter  of  discharge, 
^cxcate. 
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iefendant,  for  300/.,  payable  two  months  after  date,  to  the  order  of  /.  Ma-      Estketfur, 
hay,  and  by  him  indorsed  to  the  plaintiff.     The  second  count  was  on  a 
nnilar  bill  for  220/.,  dated  24th  December,  1834.    The  6rst  two  pleas  de- 
lued  the  indorsement  by  Mabury. 

The  defendant  pleaded ;  thirdly,  that  before  and  at  the  time  of  accepting 
the  bHls  in  the  declaration  mentioned,  the  defendant  was  indebted  to  the  said 
/.  Mabury,  in  the  sum  of  807/.,  and  that  the  said  bills  respectively,  were  ac- 
cepted on  account,  and  in  respect  of  520/,  parcel  of  the  same  debts :  and  the 
delendant  further  saith,  that  after  the  accepting,  as  in  the  declaration  men- 
tioned, of  the  said  bills,  and  before  the  said  bills  or  either  of  them  became  due 
and  payable  according  to  the  tenor  and  effect  thereof  respectively,  to  wit,  on 
file  10th  February f  1835,  he,  the  defendant,  was  also  indebted  to  divers 
other  persons,  to  wit,  (naming  them)  in  divers  sums  of  nDoney,  and  then 
Vi8  embarrassed  in  his  circumstances,  and  unable  to  pay  his  debts  in  full, 
nd  thereupon  the  defendant,  being  so  indebted,  as  aforesaid,  by  a  certain  in- 
Umin^it  in  writing,  then  made  between,  and  among,  the  said  /.  Mabury^  and 
the  laid  several  other  persons  of  the  first  part,  and  the  said  defendant  of  the 
neond  part,  and  bearing  date  on  the  day  and  year  last  aforesaid,  and  which 
Mi  instrument  was  then  subscribed,  as  well  by  the  said  other  persons,  who 
Aoi  respectively  set  under  thereunto,  and  opposite  to  their  respective  names, 
irrespective  amounts  of  their  said  respective  debts,  as  by  the  said  /.  J/o- 
'Mry^  who  then  set  under  thereunto  and  opposite  to  his  name,  the  said  sum  of 
KH/.,  reciting  that  the  defendant  ^^as  indebted  to  the  several  persons,  parties 
ftereto  of  the  first  part,  in  the  several  sums  of  money  thereunder  set  oppo- 
jpite  to  their  respective  names,  and  that  a  proposal  had  been  made  by  the 
defendant  to  the  said  several  parties  thereto  of  the  first  part,  and  agreed  to  by 
them,  that  the  defendant  should,  on  or  before  the  1st  March  then  next,  pay 
to  the  several  creditors,  in  the  manner  thereinafter  mentioned,  a  composition 
cf  7«.  on  the  amount  of  their  said  respective  debts,  and  that  the  defendant 
ikmld  relinquish  and  transfer  to  and  for  the  benefit  of  the  said  creditors, 
pcertain  claims  of  him,  the  defendant,  upon  certain  mercantile  houses  in  Great 
^  Briiam  and  parts  abroad,  which  composition  of  7#.  in  the  pound,  and  trans- 
fer of  such  claims,  were  to  be  in  full  satisfaction  and  discharge  of  the  said  se- 
Teral  debts  owing  to  the  said  creditors,  parties  thereto  of  the  first  part  as 
ilbresaid,  who  had  agreed,  in  consideration  thereof,  to  enter  into  and  execute 
that  instrument;  and  further  reciting,  that  by  an  indenture,  bearing  even  date 
I  therewith,  the  defendant  had  relinquished  and  transferred  the  said  several 
^'daims  to  the  said  creditors,  parties  thereto  of  the  first  part,  in  consideration 
rofthe  premises  and  of  the  said  composition,  the  said  several  creditors,  parties 
■  ftereto  of  the  first  part,  did  thereby  for  themselves  severally  and  respectively 
t  promise  and  agree  with  and  to  the  defendant,  that  after  delivering  on  or  before 
f  the  1st  day  of  March,  then  next,  to  the  said  several  creditors,  or  one  or 
;.  liore  of  them,  for  and  on  account  of  the  rest  of  the  said  indenture,  bearing 
tren  date  therewith,  and  payment  on  or  before  the  said  last  mentioned  day, 
to  the  said  several  creditors,  parties  thereto  of  the  first  part  of  the  said  com- 
position of  7#.  in  the  pound,  on  their  said  several  debts,  in  manner  following, 
,*uiiely,  6#.  in  the  pound  in  cash  and  2s.  in  the  pound  by  the  defendant's  ac- 
cepunces,  at  six  months'  date,  with  a  sufficient  personal  guarantee  for  the 
due  payment  thereof,  and  which  was  to  be  in  full  discharge  of  the  said  se- 
niil  debts  owii^  to  them  resoectively,  by  the  defendant,  they,  the  said 
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several  creditors  or  any  of  them,  their  or  any  of  their  heirs,  executors,  adni- 
nistrators,  principals,  partners  or  assigns,  should  not  nor  would  sue,  arreiti 
attach,  imprison,  or  prosecute  the  defendant,  his  heirs,  executors,  or  admi- 
nistrators, or  his  or  their  lands  or  tenements,  goods  or  chattels,  or  any  of 
them^  for  or  on  account  of  any  claims,  debts,  or  demands  whatsoever,  thea 
due  to  or  claimed  by  them  or  any  of  them,  from  the  defendant ;  and  that  it 
case  they  or  any  of  them,  the  said  several  creditors,  parties  thereto  of  the  fint 
part,  their  or  any  of  their  heirs,  executors,  administrators,  or  assigns,  priod- 
pals,  partners,  or  assigns,  should  act  contrary  thereto,  that  instrument  shouU 
be  a  full,  absolute,  and  sufficient  release  and  discharge  of  and  for  such 
counts,  claims,  debts,  and  demands  ;  and  the  defendant,  his  heirs,  execut 
and  administrators,  and  his  and  their  lands,  tenements,  goods,  and  chatt 
should  be  for  ever  acquitted,  released,  and  discharged  therefrom;  and 
instrument  might  be  pleaded  in  bar  to  any  action  or  suit  accordingly; 
also,  that  they,  the  said  several  creditors,  parties  thereto  respectively,  s 
and  would,  on  tender  or  payment  of  the  composition  aforesaid,  give  and 
ver  to  the  defendant,  his  executors,  administrators,  and  assigns,  all 
bills,  notes,  and  other  securities  held  by  them,  the  said  several  creditors 
pectively,  for  or  in  respect  of  their  said  several  debts,  save  and  except 
such  to  which  there  might  happen  to  be  parties  jointly  or  collaterally 
ble.  And  the  defendant  further  says,  that  by  a  certain  indenture, 
even  date  with  the  said  instrument  in  writing,  and  then  made  between 
defendant  of  the  one  part,  and  It  Saundert  and  /.  Bishion  of  the  other 
and  then  sealed  with  the  seal  of  the  defendant,  he,  the  defendant, 
relinquished,  and  transferred  to  the  said  R,  Saunders  and  /.  Bitkiom, 
said  claims  of  him,  the  defendant,  upon  the  said  mercantile  houses  in 
Britain  and  parts  abroad,  and  for  the  benefit  of  the  said  creditors^  parties 
the  said  instrument  in  writing.  And  the  defendant  further  says,  that 
wards  and  before  the  1st  March^  1835,  to  wit,  on  the  10th  February^  I 
the  defendant  delivered  the  said  indenture  to  divers,  to  wit,  two  of  his 
creditors,  to  wit,  the  said  R.  Saunders  and  /.  Bishton,  on  account  of  the 
of  his  said  creditors.  And  the  defendant  further  says,  that  afler  the 
of  the  said  indenture  in  writing,  and  before  the  1st  March,  1835,  he,  the 
fendant,  at  the  request  of  the.said  /.  Maburyy  paid  to  a  certain  person,  to 
one  W,  Fellowes,  for  the  said  /.  Mabury,  5s.  in  the  pound  on  the  said 
of  the  said  /.  Mabury,  to  wit,  on  the  sum  of  807/.,  to  wit,  the  sum  of  80i 
]5«.,  and  then  and  before  the  said  1st  March,  1835,  to  wit,  on  the  said  I 
February,  1 835,  at  the  like  request  also,  delivered  to  the  same  person, 
the  said  /.  Mabury,  his,  the  defendant's,  acceptance,  with  a  sufficient 
sonal  guarantee  for  the  due  payment  thereof,  at  six  months'  date,  of  2i.  i 
the  pound  on  the  said  debt  of  the  said  /.  Mabury,  to  wit,  on  the  said  sani 
807/.,  to  wit,  for  the  sum  of  80/.  14«.,  whereof  the.  said  /.  Mabury  then 
notice,  and  then  was  requested  to  deliver  up  to  the  defendant,  the  said  two  bik^ 
in  the  declaration  mentioned,  and  thereupon  the  said  /.  Mabury  then  le* 
quested)  and  the  defendant,  at  the  request  of  the  said  /.  Mabury,  then  agreel 
that  the  said  /.  Mabury  should  have  further  time  to  procure  and  deliver  up 
to  the  defendant  the  said  two  bills.  And  the  defendant  further  says,  thrt 
after  the  making  of  the  said  instrument  in  writing,  and  before  the  said  liA 
March,  1835,  to  wit,  on  the  said  10th  February,  1835,  the  defendant  paid  to 
the  said  several  creditors,  parties  thereto  of  the  first  part,  the  said  compoa- 
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Goo  of  7«.  in  the  pound  on  their  said  several  debts,  in  manner  following,       Rcdteguer, 
MBielyt  5m,  in  the  pound  in  cash,  and  2«.  in  the  pound  by  the  defendant's  ac- 
ceptances at  six  months'  date,  with  a  sufficient  personal  guarantee  for  the  due 
pijment  thereof  respectively,  of  all  which  premises  the  plaintiff  then  had  no- 
tice.   And  the  defendant  avers,  that  afterwards,  and  long  before  the  com- 
Mncement  of  this  suit,  to  wit,  on  the  said  10th  February,  1835,  the  said  /. 
Mabury  paid  to  the  plaintiffs,  and  they,  the  plaintiffs,  then  received  from  and 
m  accoant  of  the  said  /.  Mabury,  divers  sums  of  money,  in  the  whole 
■MHinting  to  a  sum  sufficient  to  discharge  and  satisfy  all  consideration  what- 
loeTer,  for  and  in  respect  of  the  said  indorsement  of  the  said  bills  in  the  de- 
ckration  mentioned  respectively,  and  all  sums  of  money  whatsoever,  then 
he  from  or  by  the  said  /.  Mabury,  to  the  plaintiffs,  in  respect  of  the  said 
bills  or  either  of  them,  or  otherwise,  howsoever,  and  all  claims  and  demands 
■batsoever  of  the  plaintiffs,  in  respect  of  the  said  bills  or  either  of  them,  or 
stherwise,  on  the  said  /.  Mabury,  to  wit,  the  sum  of  2000/.  in  full  satisfac- 
tioo  and  discharge  of  the  said  bills,  and  of  all  claim  and  demand  whatsoever, 
b  respect  of  them  or  either  of  them,  or  otherwise ;  and  so  the  defendant  says, 
that  the  plaintiff  then  became,  and  from  thenceforth  continued  to  be,  and  at 
die  time  of  the  commencement  of  this  suit,  were  the  holders  of  the  same  bill 
nspectively,  without  any  consideration  whatever,  in  respect  of  their  being 
lolders  of  the  same  bills  or  either  of  them,  or  to  entitle  them  to  the  security 
•r  benefit  thereof,  or  of  either  of  them  in  anywise,  and  in  fraud  of  the  de- 
findant  and  his  said  creditors.     Verification, 

RgpUeation,  de  injuria  ;  to  which  there  was  a  demurrer  and  joinder. 
"Hie  points  marked  for  argument  by  the  plaintiffs  were  that  the  plea  is  ill, 
Vonse  it  does  not  allege  that  /.  Mabury  was  holder  of  the  bills  when  the 
■Mnimentof  composition  was  entered  into,  nor  that  the  plaintiffs  were  other 
VK  than  bona  fide  holders  for  value,  and  because  it  must  be  taken  that  the 
Pftnts  by  /.  Mabury  to  the  plaintiffs,  were  before  the  bills  fell  due,  and 
koBie  it  does  not  allege  that  /.  Mabury  paid  the  bills,  but  merely  alleges 
Ait  he  paid  them  monies  sufficient  to  pay  them,  and  because  it  alleges  an 
■nffident  excuse  for  the  non-payment  of  the  bills  to  the  plaintiffs. 

The  defendant's  points  were,  that  the  replication  is  ill  because  it  purports 
Id  deny  the  excuse  set  up  by  the  plea,  when  no  excuse  for  non-payment  of 
the  bills  when  due  is  alleged,  and  though  the  plea  shews  matter  in  discharge 
rf an  undeniable  liability,  and  breach  of  promise  to  pay  according  to  the  tenor 
ad  eflect  of  the  bills  and  indorsement ;  because  it  assumes  that  the  ma- 
tml  matters  of  the  plea  are  merely  in  excuse,  although  those  matters 
do  nol,  as  pleaded,  appear,  nor  are  by  any  matters  alleged  in  the  replication 
shown  to  be  merely  matter  in  excuse ;  because  the  defendant  has,  by  his 
pfeiy  shewn  and  claimed  an  interest  in  the  bills  on  which  the  action  is  founded, 
ad  because  the  replication  is  double  and  multifarious. 

nkmderwn^  in  support  of  the  demurrer. — This  is  not  a  plea  in  excuse,  but 
h  discharge  of  an  undenied  liability.  It  is  needless  to  cite  authorities  in 
npporf  of  the  proposition,  that  unless  the  plea  shews  matter  in  excuee,  the 
Kpljcation  de  injuria  is  inapplicable.  That  was  clearly  established  in  Cro* 
gales  Case  (a),  and  the  law  there  laid  down  has  been  recognized  by  all  the 

(aj  8  Rep.  6& 
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subsequent  authorities.  Here  the  plea,  in  fact,  amounts  to  this,  thai  th 
plain  tifis  are  not  entitled  to  recover,  because  thej  have  already  received  i^ 
tisfaction  from  the  drawer  of  the  bill. — [Parke,  B. — One  part  of  the  plei 
seems  to  be  matter  of  excuse,  and  the  other  accord  and  satisfaction.  Would 
the  plea  be  good,  if  all  about  the  composition  were  struck  out  ?] — ^ProbaWj 
It  would  not,  as  the  plea  must  shew  that  neither  the  drawer  or  indoniee 
could  sue ;  but  then,  the  plea  goes  on  to  state,  that  the  terms  of  the  deed  were 
complied  with,  which,  as  regards  the  indorsee,  is  mere  matter  of  discharge* 
This  case  does  not  resemble  Isaac  v.  Farrar  {b),  where  the  plea  merely  ex- 
cused the  non-payment  on  the  ground  of  want  of  consideration  for  the  de- 
fendant's indorsement.  The  plea  does  not  deny  the  obligation  to  pay  tin 
bills  when  they  became  due,  and  the  matter  which  has  subsequently  arisefl^ 
is  clearly  not  in  excuse. — [Lord  Abinger,  C.  B. — The  pleas  do  not  aver  that 
Mabury  paid  the  plaintiffs  after  the  bills  became  due.] — It  expressly  state! 
that  Mabury  paid  the  plaintiffs  the  sum  of  2000/.,  "  in  fall  satitfaeiion  ml 
discharge  of  the  same  bills,  and  of  all  claim  and  demand  whatsoever,  in  res' 
pect  of  them  or  either  of  them,  or  otherwise.''  That  is  a  sufficient  afe^ 
ment  that  the  payment  was  made  after  the  bills  were  due. — [^Parket  B.— i 
think  that  averment  shews  the  bills  were  paid  after  they  became  due.] 

Channell,  contrd. — It  is  conceded,  that  the  rule  laid  down  in  CrogaUi 
Case  must  govern  this,  but  it  is  contended,  that  this  is  not  a  plea  in  dischaiga. 
It  consists  of  matter  of  excuse,  and  shews  a  cesser  of  all  consideration  onth^ 
part  of  the  plaintiffs.     Suppose  the  payment  had  been  made  during  the  tinM 
the  bill  was  running,  it  would  have  been  clearly  matter  of  excuse, 
T.  Blackburn  (c).     It  is  by  no  means  clear,  that  the  payment  was  made  a1 
the  bills  became  due,  but  admitting  that  to  be  the  fact,  a  payment  by  tht 
drawer  would  not  discharge  the  acceptor,  who  would  be  still  liable  at  thesdtj 
of  the  holder  for  nominal  damages. — [Parke,  B. — The  plea  says,  that 
plaintiff  received  the  money  in  satisfaction  of  all  claims  and  demands  what*'^, 
soever,  in  respect  of  the  bills.] — ^Where  the  effect  of  the  plea  is  to  destrof 
the  consideration,  or  to  shew  that  no  consideration  ever  existed,  that  »  a ; 
plea  in  excuse,  Isaac  v.  Farrar. — [Parke^  B. — That  was  a  case  of  defect  rf  ^ 
consideration  before  the  bill  became  due.] — Here  a  composition  is  made  wi& 
the  drawer  while  the  bill  is  running,  to  which  the  plaintiffs  are  not  privy.   Ft . 
was  then  necessary  to  go  further  and  destroy  the  consideration  between  the 
drawer  and  the  plaintiffs.    The  effect  of  the  plea  is  in  excuse,  it  states  &cts 
which  shew  that  the  pluntifis  continued  to  hold  without  consideration. 

Parke,  B. — It  seems  to  me,  that  this  is  in  effect  a  plea  of  accord  and  satis* 
faction ;  there  is  nothing  in  the  plea  to  shew  that  the  defendant  was  not  liaUr 
to  pay  the  bills  when  they  became  due.  The  meaning  of  the  plea  is  thiit ' 
that  Mabury  has  paid  every  thing  in  full,  but  that  alone  will  not  do^  as  the 
plaintiffs  might  hold  as  trustees  for  Mabury.  The  plea  is  in  substance  this, 
that  though  I  did  break  the  contract  by  not  paying  the  bills  when  they  be* 
came  due,  yet,  by  what  has  subsequently  taken  place  between  the  plaintift 
and  Mabury f  I  am  discharged  from  all  liability.      Whether  Or  do  the  pkt 


(ft)  4  Dowl.  P.  C.  750,  1  Gale,  385.       (c)  6  Dowl.  P.  C.  19. 
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tmild  have  been  an  answer  to  the  action,  if  the  last  averment  stood  alone,  it 
s  not  neceasary  to  decide.  That  clearly  is  not  matter  of  excuse.  The 
pkintiflii  may  have  liberty  to  amend. 

ALDERSONy  B. — ^The  plea  is  in  discharge,  and  not  in  excuse. 

Lord  Abingbr,  C.  B.— Hx>ncurrcd. 

Leave  to  amend. 


Corner  v.  Shew,  Executor,  &c. 

A  SSUMPSIT     The  first  count  stated  that  the  defendant,  as  executor,  Where  a  decli- 

wa9  indebted  to  the  plaintiff  for  goods  sold  and  delivered  to  him,  as  several  counts, 

ciecntor ;  second,  for  work  and  labour  done  for  the  defendant,  as  executor;  fj^'*^^  *'^^^"k*" 

third,  for  money  paid  for  the  use  of  the  defendant,  as  executor ;  fourth,  for  j„ry  hnd  a  ver- 

mmey  due  from  the  defendant,  as  executor,  upon  an  account  stated,  ani]  that  y-  ^*V^®  i, 

'   .  '     »  plaintiti  on  all 

tile  defenf lant,  as  executor,  promised  to  pay.     Pleas :  non  assumpsit  and  ne   the  counts,  the 

.  Court  will  not 

imtpUM  executor.  g^nt  ^  venire de 

A  verdict  having  been  found  for  the  plaintiff,  Channell,  in  Michaelmas  "^'^  ®J  *J® 

fina,  obtained  a  rule  to  arrest  the  judgment,  which  rule  was  made  absolute  misjoinder. 

"m  Hilary  Term  last  (a).     Piatt  then  obtained  a  rule  to  shew  cause  why  a  haJin^^^t^he 

":9mirt  de  novo  should  not  be  granted.     The  case  came  on  for  argument  in  instanc«>  of  the 

>.A'_  rp •  defendant,  ar- 

)rm  rerm,  when  rested  the  judg- 

I  Dient  on  the 

Guomell  shewed  cause. — The  plaintiff  was  too  late  with  his  motion  for  a  joinder,  the 
nmt  de  novo  ;  he  ought  to  have  moved  for  the  rule  whilst  the  motion  for   5{S[Jei  *^p"i^d" 
■Mling  the  judgment  was  pending,  and  ought  not  to  have  waited  for  the   for,  and  obuin- 
of  the  G)urt  on  that  motion.     Secondly^  no  case  can  be  produced  of  JheVcau'se  why 


tiinire  de  novo  being  awarded  on  account  of  a  misjoinder  of  counts.    It  will  • '^^jt*  ^  "*** 

■dei4  be  granted  where  damages  are  assessed  generally  upon  several  counts,  granted:— 

L«e  of  which  is  bad;  but  here  the  whole  declaration  is  tainted.     He  cited  ^''*'.  ij'at  he 

•Xisdl  T.  Thomas  yp) ;  HoU  v.  Scholefield (c) ;  Duncotnoe  v.  Wingfield  (d) ;  in  his  apulica- 

Mm  t.  Paciinglon  («).  he^^^  .ntllTJd 

to  be  heard  in 
.  1         .      1.  support  of  the 

Piatt,  eontrd. — The  plamtin  is  not  too  late  m  his  present  application,  rule. 
Ikre  is  no  case  of  a  venire  de  novo  being  argued  before  the  motion  in  arrest 
tfjadgmeni. — [Parker  B. — We  have  no  difficulty  on  that  point.] — It  must  be 
iiaiHul  that  there  is  no  authority  in  favour  of  granting  a  venire  de  novo  in  a 
ttie  of  Bttsjoinder  of  counts.  But  as  the  Court  will  grant  it  where  a  general 
^BiAet  has  been  given  for  the  plaintiff,  upon  one  good  and  one  bad  count,  it 
iBeins  strange  that  a  plaintiff,  who  has  two  good  counts  that  are  misjoined, 
AmU  be  ID  a  better  situation  than  a  party  who  has  one  good  and  one  bad 


(c)  This  case  is  reported  in  1  Horn         (c)  6  T.  Rpp.  691. 
ItlfaHt.  65;  3  Mee.  &  Wei.  350.  (r/)  Hob.  254. 

(k)  2  Mee.  &  Well  427 ;  1  Murph.  &  (e)  6  B.  &  Cr.  268. 


HuLllS;  5DwL6i2. 


i 


216  TERM  REPORTS  in  the  EXCHEQUER. 

ExdhtrpuT,  count.  The  verdict  is  incorrect ;  for  if  the  jury,  instead  of  finding  generally 
on  all  the  counts,  had  severed  the  damages,  the  plaintiff  might  have  remitted 
them  on  some  of  the  counts.  As  it  is  there  is  an  uncertainty,  which  prevents 
the  Court  from  acting. — [Alderson,  B. — It  is  the  duty  of  the  jury  to  find 
damages  on  all  the  counts ;  the  only  question  is,  if  they  were  bound  to  sever.] 
— Plati  cited  Lewis  v.  Clement  {/),  6  Geo.  4,  c.  60,  s.  60;  Witham  v. 
Lewis  (g),  TidcCs  Practice,  922,  6th  edit. 

Cur.  adv.  vuit. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case  a  rule  was  pronounced,  in  Eaeter  Term  last,  to 
arrest  the  judgment,  on  the  ground  of  misjoinder  of  counts,  two  being  against 
the  defendant  in  his  own  right,  and  one  against  him  as  executor.  During  the 
same  term  a  rule  nisi  was  obtained  to  vary  the  former  rule,  and  for  a  venm 
de  novo  to  issue ;  and  cause  was  shewn  against  the  rule. 

One  objection  was,  that  the  application  came  too  late,  after  the  former  rule 
had  been  pronounced ;  but  the  Court  disposed  of  that  objection  on  the 
argument. 

The  other  was,  that  a  venire  de  novo  could  not  be  awarded  in  such  a  case. 
It  had  been  decided  in  Leach  v.  JTiomas,  that  where  general  damages  are 
assessed  on  a  declaration  containing  one  breach  ill  assigned,  a  venire  de  novo 
ought  to  be  awarded  ;  a  question  which,  before  that  time,  had  been  considered 
doubtful,  as  there  were  apparently  conflicting  authorities  upon  it.  Yet  it  is 
remarkable  that  such  a  doubt  should  exist,  as  this  case  had  been  provided  for 
by  an  ancient  rule  of  the  Court  of  King^s  Bench,  Michaelmas  Term,  1654, 
which  states, ''  that  where  a  verdict  finds  entire  damages,  where  damages  are 
the  principal,  and  part  not  actionable,  the  judgment  may  be  arrested;  yet  by 
a  rule  of  Court,  a  venire  facias  de  novo  may  issue,  as  upon  an  ill  verdict,  and 
upon  the  new  trial,  the  party  may  sever  his  damages."  And  a  similar  rule 
exists  of  the  date  of  1654,  in  the  Common  Pleas,  which  was  acted  upon  io 
that  Court,  in  the  cases  of  Smith  v.  Howard  (Ji),  and  Anger  v.  Wilkins{%)', 
and  see  Eddowes  v.  Hopkins  (j  ). 

But  it  is  admitted  that  there  is  no  precedent  of  such  a  proceeding  where 
there  is  a  misjoinder  of  counts,  and  the  damages  have  not  been  severally 
assessed ;  and  judgment  has  been  arrested  absolutely  in  some  reported  cases. 
It  was  done  in  Corbett  v.  Packington ;  and  judgment  was  reversed  for  a 
similar  objection,  Herrenden  v.  Palmer  (/f).  No  question  appears  to  haw 
been  raised  in  either  case  as  to  the  right  of  duty  of  th'^  Court  to  award  a 
venire  de  novo,  and  therefore  none  of  these  cases  are  decisive  authorities  upoa 
this  question.  But  the  absence  of  any  intimation  in  the  cases  or  books  (and 
we  have  not  been  able  to  find  any)  as  to  the  power  to  grant  a  venire  de  ntff* 
in  such  a  case,  makes  us  pause  before  we  adopt  this  proceeding.  The  dife^ 
ence  between  this  case  and  that  provided  for  by  the  rule  of  Court,  and 
sanctioned  by  the  decision  in  Leach  v.  TTiomas,  is  slight ;  still  there  is  a  dif' 
ference  in  the  principle;  and  we  do  not  feel  ourselves,  in  the  absence  of  all 
authority,  warranted  in  disregarding  it. 


( /•)  3  B.  &  A.  702.  f  0  Ihid.  480. 

(g)  1  VVil8.48.  (;)  1  l)(Mig.  376. 

i)  Bam.  notes,  478.  (h)  I  Hob.  88. 
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A  vtnir0  de  novo  can  only  be  granted  on  what  appears  to  the  Court  on  Exthegner. 
record,  and  unless  the  record  warrant  it,  it  will  be  error  to  grant  it;  and  it 
proceeds  (where  the  jury  have  been  regularly  summoned  and  impannelled) 
00  a  suggestion  of  their  misbehaviour,  Lewis,  dem.  TTie  Earl  of  Derby  v. 
Witkam  (/).  Where  there  is  an  imperfect  or  defective  verdict,  on  which,  if 
perfect,  the  Court  could  give  judgment,  the  jury  have  misconducted  them- 
9elTes,and  the  case  of  a  general  assessment  of  damages  on  a  declaration  with 
a  bad  count  or  breach,  may  fall  within  this  rule ;  for  it  may  be  presumed  that 
the  jury  were  instructed  as  to  the  law,  and  told  to  disregard  the  part  of  the 
declaration  which  was  not  actionable,  or  to  assess  the  damages  severally  ;  and 
in  such  a  case  an  award  of  venire  de  novo  may  be  made,  "  as  on  an  ill  ver- 
^l,"  to  use  the  language  of  the  old  rule.  In  that  case  the  verdict,  if  good 
and  confined  to  the  good  count  or  breach,  or  capable  of  being  applied  to  it, 
wonid  at  once  authorize  and  require  a  verdict  for  the  plaintiff,  and  the  Court 
ex  officio  would  be  bound  to  award  it,  overlooking  the  bad  count  or  breach. 
But  where  the  counts  are  both  good,  but  misjoined,  the  jury  ought  to  assess 
the  damages  on  all  the  counts.  Each  is  actionable ;  and  but  for  the  mis* 
joinder,  judgment  might  be  given  on  each  ;  and  if  the  damages  had  been 
assessed  on  each  severally,  that  would  have  been  of  no  avail,  for  the  Court 
could  not  have  given  any  judgment  at  all  ex  officio  ;  and  further  acts  of  the 
plaiDtifiF)  in  releasing  the  damages  on  one  or  the  other  counts,  would  be 
necessary.  If,  indeed,  it  were  a  matter  of  discretion  in  the  Court  to  grant  or 
refuse  such  a  writ,  it  would  admit  of  a  question,  whether  it  would  not  be 
iCBSonable  to  do  it,  in  order  to  enable  the  plaintiff  to  make  an  election,  which 
k  had  omitted  to  make  at  the  proper  period  before ;  and  in  that  case  it  would 
be  fitting  also^  to  consider  whether  he  ought  not  to  pay  the  costs  of  such  a 
fioceeding.  But  it  is  clearly  a  matter  of  duty  on  the  Court  to  grant  the  writ, 
«U> refuse  it;  an  improper  refusal  is  a  ground  of  error,  and  it  cannot  be 
idLin  error  in  the  Court  to  refuse  a  writ,  the  granting  of  which  would  not 
iHessarily  enable  the  Court  to  give  a  judgment  one  way  or  the  other. 

For  these  reasons  we  think  that  the  rule  must  be  discharged. 

Rule  discharged. 

(0  Stra.  1185. 


Williams  r.  Mostyn,  Bart. 

rjASE  against  the  sheriff  of  Flintshire ,  for  an  escape.     The  declaration  A  debtor  being 

stated  that  the  plaintiff  sued  out  a  writ  o{  capias  against  one  Langfordy  ^J^^  prLeu 

^  directed  the  same  to  the  defendant,  the  sheriff  of  Flintshire,  who  arrested  ^^  sheriff, 

t^nfiford;  "  yet  the  defendant,  not  regarding  the  duty,  &c.,  but  wrongfully  of  the  writ  and 

W  unjustly  contriving  and  intending  to  injure  the  plaintiff,  and  to  delay  and  ^f  ^^^  tkne7or 

■ijore  him  in  and  from  the  recovery  of  his  said  debt,  aflerwards,  and  afler  the  putting  in  bail, 

^wheo  the  said  writ  ought  to  have  been  returned  by  the  said  sheriff,  and  be  absent '^m 

tfler  the  time  for  putting  in  bail  for  the  said  Longford  had  expired,  to  wit,  f^e  priaon  dur- 

"^  ing  two  mom- 
isgi,  .accompanied  by  the  gaoler,  to  support  objections  before  the  reriaing  bairuter.    The  cre- 
ditor had  sustained  no  damage  from  the  absence  of  the  debtor. 

Hetd^frttf  that  the  shf^riff  was  guilty  of  a  breach  of  duty. 
'  Seeomdhf,  that  the  creditor,  having  sustained  no  damage  in  fact  or  in  law,  could  not  main* 
tain  an  action  against  the  sheriff. 

tOL,  I.  ^  Q 
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Erchequef. 
Williams 

V. 
Mo«TYM, 

Bart. 


Ac ,  Without  the  leave  and  licence,  and  against  the  will  of  the  plaintiff,  and 
without  any  special  bail  having  been  put  in  for  the  said  Longford,  as  required 
by  the  said  writ,  voluntarily  suflered  and  permitted  the  said  Longford  to 
escape  and  go  at  large,  wheresoever  he  would,  out  of  the  custody  of  the  now 
defendant,  so  being  such  sheriff  as  aforesaid,  the  said  debt  for  which  the  said 
Longford  was  so  arrested  as  aforesaid,  and  every  part  thereof  then  and  stiH 
being  wholly  unpaid  to  the  plaintiff;  and  the  plaintiff,  in  fact,  saith,  that  ths 
said  Longford  did  not  cause  special  bail  to  be  put  in  for  him  in  the  said  Court 
in  the  said  action,  or  otherwise  obey  the  said  writ,  according  to  the  said  exi» 
gency  thereof,  but  therein  wholly  failed  and  made  default,  whereby  the  plaia* , 
tiff  hath  been  and  is  greatly  injured  and  delayed  in  the  recovery  of  his  afora-. 
said  debt,  and  is  likely  to  lose  the  same,  and  thereby  also  the  plaintiff  halh; 
lost  and  been  deprived  of  the  moans  of  recovering  his  costs  and  charges,  \if\ 
him  paid,  laid  out,  and  expended  in  and  about  his  said  suit,  so  comroeDodl 
and  prosecuted  against  the  said  Langford^tks  aforesaid,  amounting,  &c.^ 
;    Pleo,  not  guilty. 

At  the  trial,  before  Alderson,  B.,  at  the  Middiesex  Sittings  in  Hilarf 
Term,  1838,  it  appeared  that  Longford,  previously  to  his  arrest,  had  served 
numerous  persons  with  notices  of  objection  to  their  claim  to  vote  at  tlie  elee» 
tion  of  members  of  parliament  for  the  county  of  Flint;  that  after  the  retoit.' 
of  the  writ,  and  after  the  time  for  putting  in  special  bail  had  expired,  thi: 
defendant  permitted  Longford  to  attend  the  revising  barristers'  court,  to  Bi^J 
port  his  objections.     Longford,  accompanied  by  the  gaoler,  left  the  prison 
the  mornings  of  the  3d  and  4th  October,  and  returned  on  the  evenings  of 
same  days.     The  plaintiff  had  not  sustained  any  damage  by  his  ab 
Alderson,  B.,  being  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
jury  found  a  verdict  for  him,  damages,  1#. ;  the  learned  judge  reserviiig 
the  defendant  leave  to  enter  a  nonsuit.    /.  Jervis  having  obtained  a 
accordingly. 


Wightmon  shewed  cause. — A  sheriff  having  taken  a  prisoner  in  executioi 
on  mesne  proeeee,  is  bound,  after  the  return  of  the  writ,  and  afler  the  expift' 
tion  of  the  time  for  putting  in  bail,  to  keep  him  in  the  same  custody  asoB 
final  process ;  and  by  permitting  him  to  go  at  large  for  the  shortest  period  of 
time,  he  will  render  himself  liable  to  an  action  (btt^  an  escape.  It  is  true,  thit 
a  sheriff  is  not  subject  to  an  action  for  fniicriy  aHowing  a  prisoner  to  goat 
large  after  his  arrest,  provided  he  produces  iim  before  the  return  of  the  writ 
And  the  reason  is  plain,  because  the  plaintiff  could  take  no  step  until  tlie 
appearance  of  the  prisoner  in  Court,  and  therefore  could  not  be  inconvenienced 
by  his  being  allowed  to  go  at  large.  This  distinction  between  arrests  oi 
meene  and  final  process,  is  supported  by  the  language  of  De  Grey,  C.  J.,  ia 
Hawkins  v.  Homer  {a).  **  In  arrests  upon  mesne  process,  it  is  sufficient  if 
the  sheriff  brings  in  the  body  on  the  day  of  the  return ;  and  therefore  in  Nsf 
p.  72  (6),  a  distinction  is  taken ;  that  in  actions  for  escape  on  mesne  proessSt 
the  writ  shall  surmise  that  od  largum  ire  permisit,  et  non  comporuit  ad  dim. 
On  process  of  execution,  od  largum  ire  permisit,  is  sufficients  And  so  are 
the  precedents,  Rast.  171  ;  1  Sound.  35  ;  2  Sound.  100,  all  of  which  are  ibr 
escapes  between  the  caption  and  the  return  of  the  writ.""  Atkinson  v.  MatH' 


(u)  2  W.  Black.  1048. 


{h)  The  Sheriff  of  NUUnghaaCsCns. 
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ini(e)y  LnfU  T.  Marland(d),  Here  the  sheriflf  is  charged  with  allowing  the 
pnooer  to  go  at  large  after  the  return  of  the  writ;  and  that  act  is  a  breach 
rf datj  on  his  part.  For  afler  the  return  of  the  writ,  and  the  expiration  of 
Ike  tkne  lor  patting  in  bail,  the  plaintiff  would  be  at  liberty  to  take  proceed- 
4gs  against  the  prisoner.  He  might,  in  pursuance  of  4  &  5  W.  &  M.,  c.  21, 
a 2,  wish  to  deliver  a  declaration' to  him,  or  he  might  have  occasion  to  bring 
In  before  the  Court  by  habecu  corpus  ;  and  therefore  the  sheriff  is  bound  to 
Ine  the  prisoner  ready  at  a  moment's  warning. — \Alder%(m^  B. — Suppose  the 
friwer  hsd  been  committed  to  the  custody  of  the  marshal,  and  the  marshal  had 
dbwed  him  to  go  out  of  prison,  would  that  be  an  escape  ?  The  sheriff,  afler 
te  expiration  of  the  eight  days,  stands  in  the  situation  of  a  marshal.] — 
JIbmA  v.  Anderson  (e),  which  will  be  cited  on  the  other  side,  has  no  appli- 
olion ;  ibr  in  that  case  there  could  hardly  be  said  to  be  an  escape,  since  the 
)riioner  remained  in  the  custody  of  the  sheriff,  whose  lock-up  house  must  be 
coDiidered  his  proper  prison.  Here  the  prisoner  is  taken  from  the  gaol  to  the 
Rfiiing  barrister*s  court.  The  present  defendant  would  not  have  been  al- 
hvedto  put  in  bail  after  the  commencement  of  this  action.  Fuller  v.  /V««/  (/). 
The  defendant  having  been  guilty  of  a  breach  of  duty,  the  plaintiff  is  en- 
tiled to  recover,  although  he  has  sustained  no  actual  damage ;  for  in  Barker 
t  Qreen  (^),  the  Court  held,  that  **  if  there  was  a  breach  of  duty,  the  law 
kMdd  presume  some  damage."  Blofield  v.  Payne  (A),  shews  that  a  party 
^  be  entitled  to  some  damages,  although  he  has  sustained  no  specific 


f  /  JerviM  and  Whateley,  contrd, — The  question  is,  whether  the  sheriff,  after 
^  return  of  the  writ,  and  the  expiration  of  the  time  for  putting  in  bail,  is 
Imd  to  keep  a  prisoner  on  mesne  process  in  arctd  et  salvd  custodid.  All 
lb  lid  cases  of  escape,  PlatCs  Case  (i) ;  Balden  v.  Temple  (j)  ;  Roll,  Abr. 
""Emaper  pl.  806  ;  Termes  de  la  Ley,  "  Escape  ;  "  Vin,  Abr,  "  Escape  y" 
mrijfto  final  process;  and  the  strict  custody  enjoined  by  them  is  inapplicable 
b  a  prisoner  detained  on  mesne  process  ;  for  it  appears  by  BoytorCs  Case  (A), 
ttst  a  sheriff  may  keep  those  who  are  in  execution  in  fetters  and  irons. — 
Arkst  B. — ^The  resolution  of  the  judges,  in  Cro,  Car.  466,  requiring  pri- 
lOBers  to  be  kept  in  salvd  et  arctd  custodid,  may  apply  to  mesne  as  well  as 
ImI  process.] — There  is  no  authority  to  shew  that  a  sheriff  is  bound  to  keep 
b  prisoner  on  mesne  process,  as  strictly  as  a  prisoner  on  final  process.  It  is 
uSicient  if  he  produces  him  at  the  summons  of  the  plaintiff.  Here  the 
prisoner  was  in  the  legal  custody  of  the  sheriff,  for  he  was  accompanied  by 
fte  gaoler,  and  did  not  pass  the  limits  of  the  county.  Secondly,  no  action  can 
bs  maintained  in  this  case,  unless  actual  damage  is  proved.  This  may  be 
■ferred  from  the  judgment  of  Abbott,  J.,  in  Lewis  v.  Morland. — [Alder' 
Hn^  B. — Suppose  a  party  is,  by  the  act  of  a  sheriff,  placed  in  a  worse  situa- 
lioD  than  he  ought  to  be  in,  has  he  not  sustained  some  damage,  although  he 
mj  not  wish  to  avail  himself  of  a  better  situation?] — In  Brown  y  Jarvis^l), 


2  T.  Bep.  172. 
a  B.  &  Alder.  56. 
[el  5  T.  Bep.  37. 
(/)  7  T.  Bep.  109. 
(g)  2  Bing.  317 ;  9  B.  Moore,  584. 
(i)  4  B.  Ii  Adol.  410;   1  Nev.  & 
llils:353. 
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0  Plowd.  Com.  35. 
(j)  Hob.  202. 
(it)  3  Coke  Rep,  44. 
(0  1  Mee.  &  Well.  708 ;  2  Gale,  97; 
1  l>w.  &  Gran.  1033. 
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Lord  Abinger,  C.  B.,  intiinaied  that  the  action  could  not  be  sustained.  Tf'iih- 
out  proof  of  actual  damage. — [Alderson,  B. — It  was  unnecessary  there  to 
decide  that  point.]^It  is  true,  that  in  actions  for  invading  the  rights  of  com- 
mon^ where  no  actual  injury  has  been  sustained,  the  Court  will  presume 
damage ;  but  that  presumption  rests  on  the  ground,  that  the  repetition  of  a 
trespass  tends  to  establish  a  right.  The  case  is  the  same  in  an  action  for 
crossing  a  paved  yard,  where  no  actual  damage  can  be  done.  Seott  v.  Henley  (m) 
establishes  that,  in  a  case  of  mesne  process^  a  party  '*  can  only  recover  against 
the  sheriff  such  damages  as  he  can  shew  he  has  sustained.*'  Barker  v.  Greeny 
which  tends  to  prove  the  contrary,  is  very  loosely  reported  ;  and  the  case  of 
Planck  V.  Anderson  was  not  cited  in  it.  In  Marzelii  v.  Williams  (n)  the 
judgment  of  the  Court  proceeded  on  the  ground  of  the  action  being,  in  fact, 
brought  for  a  breach  of  contract,  for  which  nominal  damages  were  le- 
coverable. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  delivered  in  this  Term,  by 

Parke,  B. — In  this  case  an  action  was  brought  against  the  sheriff  for  an 
escape,   to  which  there  was  a  plea  of  not  guilty.     It  was  tried  before  mj 
Brother  A/dersan.     The  facts  appeared  to  be,  that  the  plaintiff  issued  a  writ 
of  capias  against  Langford,  returnable  on  the  execution  thereof.     On  the  5lii 
September,  Langford  was  arrested,  and  bail  above  was  not  put  in  in  due  tiine. 
Langford  continued  in  the  custody  of  the  sheriff:  but  on  the  3d  of  October 
was  out  of  the  county  gaol,  attending  the  court  of  a  revising  barrister,  il 
the  charge  of  a  sheriff's  officer.    1  his  was  the  escape  relied  upon.    It  did  nol 
appear  that  the  plaintiff  had  issued  an  habeas  corpus  to  bring  up  the  bodjflf 
the  defendant,  in  order  to  charge  him  with  a  declaration,  nor  that  he  had  beei 
prevented  from  declaring  against  him  in  the  custody  of  the  sheriff;  and  the 
jury  negatived  all  actual  damage.     The  learned  judge  directed  a  verdict  for 
the  plaintiff,  with  nominal  damages,  and  certified  to  deprive  the  plaintiff  of 
costs  ;  but  reserved  liberty  to  move  to  enter  a  nonsuit.    A  rule  to  shew  cause 
was  granted,  and  two  questions  were  very  iuUy  discussed  on  the  argument 
The  first  was,  whether  the  sheriff  was  bound  to  keep  prisoners  in  his  custody 
after  the  return  of  mesne  process,  and  before  they  are  charged  in  execotioD 
in  arctd  custodid  in  his  gaol.    The  second  question  was,  whether  the  plaiatif 
could  maintain  this  action,  unless  he  had  sustained  actual  damage. 

That  a  debtor  in  execution  must  be  kept  in  prison,  and  not  allowed  to  go 
out,  though  with  a  kieper,  is  a  matter  beyond  doubt,  although  it  was 
slightly  questioned  at  the  bar.  And  the  authorities  in  Plowed.  36,  Baldeai' 
Temple,  SmaWs  Case{o);  Dalton,  661,  Boy  ton's  Case,  Rod,  Abr,  80(^ 
are  distinct  upon  this  point.  And  we  think  that  the  law  is  the  same  lo 
the  case  of  defendants  in  custody  of  the  sheriff,  after  the  return  of  the  writ  of 
capias  ad  respondendum,  and  before  they  are  charged  in  execution.  It  is 
clear  it  is  so  with  respect  to  those  in  the  custody  of  the  marshal,  or  warden 
of  the  Fleet,  by  the  resolution  of  the  judges,  in  Cro,  Car.  468,  and  by  the 
express  provisions  of  the  Statute  8  &  9  Will.  3,  c.  27.     With  respect  to 


(w)  1  M.m.  &  Rob.  227. 
(n)  1  B.  &  Adul.  415. 


(o)  2  Bulst.  148. 
(/>)  3  Coke,  •^4,  a. 
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sheriffs,  tt  is  laid  down  to  be  a  duty  of  the  sheriff  to  carry  his  prisoner  to  the 
eouQty  gaol,  by  BuUer,  J.,  in  the  case  of  Ptanck  v.  Anderson  ;  and  that  he 
ooght  to  do  it  at  the  return  of  the  writ ;  but  that  is  subject,  of  course,  to  the 
qu&lificalioa  introduced  by  the  Lords'  Act,  32  Geo.  2,  c.  28,  that  a  prisoner 
is  not  to  be  carried  there  until  after  twenty-fcur  hours  from  his  arrest.  The 
SUtute  4  &  5  Wiil.  &  M.,  c.  21,  by  its  recital  shews  that  it  was  the  practice, 
l)dbre  the  passing  of  the  Act,  that  prisoners,  atler  the  return  of  the  writ,  should 
be  in  gaol ;  and  its  enactments  provide  for  the  delivery  of  a  declaration  to  the 
gioler  or  keeper  of  the  prison,  and  not  to  any  one  else ;  thereby  proving  that 
the  prisoner  ought  to  be  kept  in  prison  after  the  return  of  the  writ.  We 
think,  therefore,  that  Uie  sheriff  was  wrong  in  permitting  the  prisoner  to  be 
out  of  the  limits  of  the  gaol. 

The  second  question  then  arises,  whether  the  fact  of  the  prisoner  being- 
OQt  of  gaol,  though  with  a  sheriff ^s  officer,  be  actionable,  without  proof  of 
some  damage.  If  the  prisoner  is  in  execution,  there  is  no  question  about  it ; 
for  it  is  clear  that  the  creditor,  "  when  he  is  ascertained  to  be  such  by  a  judg- 
ment, and  he  has  charged  the  debtor  in  execution,  has  a  right  to  the  body  of 
bis  debtor  every  hour,  till  the  debt  is  paid  (  p),^^  He  has  a  right  to  have  the 
body  in  gaol ;  and  the  escape  of  a  debtor,  fur  ever  so  short  a  time,  is  neces- 
Mfily  a  damage  to  him,  and  the  action  for  an  escape  lies.  Lord  Hoit  says,  in 
iikby  V.  White  (q),  *'  every  injury  to  a  right  im[)orts  a  damage  in  the  nature 
of  it,  though  there  l)e  no  pecuniary  loss."  But  the  question  upon  which  we 
hive  entertained  some  doubt  is,  whether  the  pluintiiK  before  judgment,  can 
■untain  such  an  action  upon  proof  of  the  escape  alone:  and  upon  this  point 
the  authorities  are  apparently  conflicting. 

We  think  that  the  action  is  not  maintainable.     The  nature  of  the  sheriff's 
fcty,  before  the  Statute  4  &  5  IVili.  and  Mary,  c.  21,  was  to  keep  the  pri- 
•ner  in  gaol,  after  the  return  of  the  writ,  ready  to  be  removed  at  any  time  that 
[  the  plaintilF  chose,  by  habeas  corpus,  into  the  superii»r  Court,  there  to  be 
tltfged  with  a  declaration.     Since  that  Statute  the  nature  of  his  duty  is,  to 
Wfe  him  ready,  either  tu  be  so  removed,  or  to  be  declared  against  as  in  cus- 
tody of  the  sheriff;  and  the  right  of  the  plaintiff  is  co-relative  to  the  duty  of 
^  sheriff:  it  is  a  right  to  have  the  defendant  in  custody,  whenever  he  chooses 
to  remove  or  declare  against  him,  in  order  that  his  suit  may  be  conducted  with 
due  expedition.     And  Mr.  Justice  Duller  states  the  nature  of  the  sheriff's 
duty  to  be,  that  after  the  return  of  the  writ,  he  must  keep  the  defendant  at 
his  peril,  in  case  the  suit  be  delayed.     There  would,  we  think,  be  no  doubt, 
that  if  the  plaintiff  had  sued  out  his  writ  o^  habeas  corpus  during  tne  defend- 
tnt's  absence  from   prison,  and  been  prevented  from  executing  it,  or  had 
o&red  to  deliver  a  copy  of  the  declaration  during  such  absence,  and  had  been 
prevented  by  the  absence  from  doing  so,  he  would  have  had  a  right  of  action, 
for  then  his  suit  would  have  been  delayed  ;  and  delay  of  suit,  however  short, 
»  necessarily  a  damage.     The  case  of  Planck  v.  Anderson  is  not  to  be  under- 
itood  as  laying  down  a  rule  that  any  other  damage  is  necessary,  but  only 
thet  damage  to  this  extent  is  ;  for  the  judgment  proceeds  upon  the  assump- 
"on  that  the  verdict  of  the  jury  was  right;  that  there  had  been  no  delay; 
IboQgh  Mr.  Justice  Duller  intimates  that  it  ought  to  have  been  to  the  con- 
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trarj.  But  if  the  pkintifT  neither  sues  out  a  writ  nor  declares,  bis  suit  is  not 
delayed,  and  there  has  been  no  impediment  to  the  exercise  of  his  right,  for  he 
has  not  chosen  to  exercise  it.  We  think,  therefore,  that  this  is  a  case  io 
which  there  has  been  no  damage,  in  fact  or  in  law  ;  and  we  adhere  to  the 
authority  of  Pianck  v.  Anderson  rather  than  that  of  the  more  recent  caie 
of  Barker  v.  Greeny  which  is  very  shortly,  and  certainly  inaccurately  re- 
ported. It  appeared  that  the  sheriff  had  not  the  defendant  in  custody  at  the 
return  of  the  writ,  but  had  the  day  ader.  The  judge  led  it  to  the  jury  tosty 
what  damage  the  plaintiff  had  sustained  ;  observing,  that  he  did  not  see  what 
possible  damage  there  could  l>e.  The  jury  found  damage  to  the  amount  of 
one  farthing ;  and  the  Court  are  said  to  have  held,  that  if  there  was  breach  of 
duty,  the  law  would  presume  damage,  and  yet  to  have  also  held,  that  the 
direction  to  the  jury  was  correct,  which,  on  that  assumption,  it  could  not  have 
been.  This  must  be  an  inaccuracy  in  the  report  (r).  The  case  of  FUmdt 
V.  Anderson  was  not  cited,  nor  the  question  as  to  the  sheriff's  duty  discussed; 
and  we  think  we  ought  not  to  give  the  same  weight  to  this  authority,  as  to 
the  more  fully  reported  case  of  Planck  v.  Anderson. 

Rule  absolute. 


: 


(r)  See  this  case  as  reported  in  9  B. 
Moore,  584,  where  the  judge  is  repre- 
sented as  having  directed  the  jury,  that 
**  unless  the  plaintiff  could  shew  that  he 
had  sustained  damages,  the  action  could 
not  be  maintained ;'  whilst  Best,  C.  J., 
is  made  to  say,  that  the  plaintiff  was  en- 
titled to  nominal  damages ;  and  that  he 


was  of  opinion  that  the  *'  case  was  pre-  - 
pcrly  left  to  the  jury."  The  Court  pro-  j 
oablV  refused  the  rule,on  the  ground  tbili  f 
however  wrung  the  direction  of  the  j 
judge  might  have  been,  the  jury  had  net 
been  misled  hy  it,  and  were  right  in  giv- 
ing a  verdict  for  nominal  damages. 


CoMPTON  V.  Taylor. 


Tfie declaration  HPHE  plaintiff  declared  as  follows: — Joseph  Compton,  the  plaintiff  in  this 
whicli  stated  *"*^  ^Y  ^Hl^om  Smith,  his  attorney,  complains  of  John  Taylor  being 

thp  nction  to       detained  at  the  suit  of  the  said  Joseph  Complon,  in  the  custody  of  the  sheriff  of 

be  brought  an        -^  .iii  1-1.1  «t 

pnmisei.  Then  Surrey,  tn  an  action  on  promises,  and  he  demands  of  him  the  sum  of  450f., 
counts*^wh]ch  ^^'^^  ^®  ^^®s  to  and  unjustly  detains  from  him.  For  that  whereas  the 
alloged  the  plaintiff  on,  &c.,  made  his  bill  of  exchange  in  writing,  and  directed  tlie  stme 
bilia'of  ex-*''^  to  the  defendant,  and  thereby  required  the  defendant  to  pay  the  plaintiffthe 
change  by  the  gum  of  30/.  four  months  after  the  date  thereof,  which  period  has  now  elapsed^ 
that  the  de-  &nd  the  defendant  then  accepted  the  said  bill,  and  promised  the  plaintiff  to 
ShliRb'tr*^  d  ^y  ^^®  *^*"*®  according  to  the  tenor  and  effect  thereof,  but  the  defendant  iii 
jpromiMedihe  not  pay  the  Same  when  due.  And  whereas  the  plaintiff  on  the  day  and  year 
thJTameMifere  *®^*  aforesaid,  made  one  other  bill  of  exchange  in  writing,  and  directed  the 
were  alao  inde-  game  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the 
and  thedecla^  plaintiffthe  sum  of  20/.,  four  months  after  the  date  thereof,  which  period  has 
now  elapsed.  And  the  defendant  then  accepted  the  said  bill,  and  promind 
the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof,  and  of 
"  his  said  acceptance  thereof,  but  the  defendant  did  not  pay  the  same  when 

an  action  hath 

accrued  to  the  plaintifTto  demand  and  have  of  and  from  the  defendant  the  said  aereral  monies  1 

impectirely,  amounting  to  the  sum  of  450<.  above  demanded : — Held^  a  good  declaration  in  debt.  1 


ration  conclude 
ed  '*  whereby 
and  by  reason 
of  the  noM.pay* 
ment  thereof, 
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doe.  And  whereas  the  defendant  on,  &c.,  was  indebted  to  the  plaintiff  in  Extheqner. 
200/1  for  the  price  and  value  of  goods  then  sold  and  delivered  by  the  plaintifl  Compton 
to  the  defendant,  at  his  request,  and  in  100/.  for  interest  due  and  owing  from  «*. 

the  defendant  to  the  plaintiff,  for  the  furbearance  of  divers  large  sums  of  mo- 
ney due  and  owing  from  the  defendant  to  the  plaintiff,  and  by  the  plaintiff  for 
along  space  of  time  forborne  to  the  defendant  at  his  request;  and  in  100/.. 
for  nooney  found  to  be  due  from  the  defendant  to  the  plaintiff  on  an  accouut 
then  stated  between  them,  which  said  several  monies  were  to  be  respectively 
paid  by  the  plaintiff  to  the  defendant,  on  request,  tjchereby  and  by  reason  of 
tki  noH-paymenl  (hereof^  an  action  hath  accrued  to  the  plaintijf,  to  demand 
md  have  of  and  from  the  defendant,  the  said  several  monies  respectively, 
mnowUing  to  the  sum  of  450/.,  above  demanded.  Yet,  the  defendant  hath 
not  paid  the  said  sum  above  demanded,  or  any  part  thereof. 

Special  demurrer  assigning  for  cause  that  there  is  a  misjoinder  of  action 
in  the  declaration,  part  of  the  declaration  being  in  an  action  of  promises,  and 
the  remainder  in  an  action  of  debt. 

Thomae  in  support  of  the  demurrer. — The  declaration  sets  out  the  writ 
which  is  stated  to  be  sued  out  in  an  action  on  promises,  then  follows  two 
counts  in  assumpsity  and  others  in  debt. — [^Parkcy  B. — May  not  the  words 
h  the  writ,  "  on  promises,  and  he  demands  of  him  450/.,  which  he  owes  to 
tad  unjustly  detains  from  him,''  be  rejected  as  surplusage  ?] — In  Dalton  v. 
Smith  (a),  a  count  stated,  that  in  consideration  that  the  plaintiff,  at  the  spe- 
dil  instance  and  request  of  the  defendant,  had  sold  and  delivered  divers 
goods,  &C.,  of  him,  the  plaintiff,  to  the  defendant,  he,  the  defendant,  under- 
took and  faithfully  promised  to  pay  him  so  much,  as  the  said  goods,  &c.,  were 
reasonably  worth,  when  he,  the  defendant,  should  be  thereunto  ailerwards 
requested.  Averment,  that  they  were  reasonably  worth  20/.,  whereof  the 
defendant  had  notice,  whereby  an  action  hath  accrued  to  the  plaintiff  to 
kve  of  and  from  the  defendant,  the.  said  last  mentioned  sum  of  monev.  other 
pircel  of  the  Said  sum  of  100/.  above  demanded,  and  it  was  held,  that  this 
wu  not  a  good  count  in  debt.  So  where  a  count  stated,  that  the  defendant 
was  indebted  to  the  plaintiff  for  work  and  labour,  and  that  being  indebted, 
he  undertook  and  promised  to  pay,  &c.,  whereby  an  action  had  accrued  to 
the  plaintiff;  it  was  held,  not  to  be  a  good  count  in  debt,  and  could  not  be 
JMDed  in  the  declaration  with  counts  in  debt,  Brili  v.  Nea/e  (6). — [Lord 
Abinger,  C.  B. — In  those  cases,  no  breach  was  alleged  ;  how  is  it  less  a 
debt,  because  the  defendant  has  promised  to  pay  it  ?] — The  two  first  counts 
do  not  contain  the  words  "  for  value  received,''  without  which,  they  are  not 
good  counts  in  debt. 

Peacock,  contrd. — Cloves  v.  Williams  (c),  is  precisely  in  point.  There 
fhe  count  stated,  that  the  defendant  accepted  a  bill  and  promised  to  pay  the 
mount,  whereby  an  action  had  accrued  to  the  plaintiff  to  demand  the 
•oxmnt,  and  it  was  held,  to  be  a  count  in  debt.  As  to  the  omission  of  the 
words  **  value  received,"  that  objection  can  only  apply  to  the  two  first 
eounts,  the  demurrer  therefore  is  too  large. 


(«)  2  Smith,  618.  (c)  3  Ding.  N.  C.  869 

(6)  3  B.  &  Aid.  208. 


i 


224  TERM  REPORTS  in  the  EXCHEQUER. 

Exthequer.  Parke,  B. — Ciovet  V.  WiUtomM  decides  the  point.     It  is  true,  that  in  the 

CoMPTON      ^'^  forms  of  debt,  upon  a  bill  of  exchange,  the  word  **  agreed,^  is  made  use 

^'  of;  but  it  appears  to  me,  that  there  is  no  substantial  distinction  between 

"  promised"  and  "  agreed."     As  to  the  other  objection,  that  can  only  apply 

to  the  two  first  counts,  therefore  the  demurrer  is  too  large. 

Judgment  for  the  plaintifi! 


Chanter  v.  Lease  and  others. 

The  declaration  A  SSUMPSIT.  Ttie  first  count  of  the  declaration  stated,  that  by  a  memo' 
a  memorandum  randum  of  an  agreement^  made  the  25th  day  of  February ,  1836,  between 

of  agreement  the  plaintiff ^  of  the  one  part,  and  the  defendants,  of  the  other  part ;  after  re- 
plaintif,  oftlie  citing  that  by  a  certain  agreement  bearing  date  the  6th  day  of  September, 
dTfSJd'anu^of*  i  833,  between  the  plaintifl' and  defendant,  George  Cusson*,  the  plaintiff  did 
the  other  (after  agree  with  the  said  defendant  for  the  sale  of  Witty* s  patent  furnace,  in  a  cer- 
a^cerSfin  othw  ^*"  district  therein  specified ;  and  that  the  plaintiff  had  since  obtained  his 
affreement  be-  Majesty's  letters  patent  for  an  improvement  in  furnaces ;  and  the  plaintiff  and 
plaintiff  and  the  •^<'^"*  M' Curdy  had  obtained  a  patent  for  an  improvement  in  generating  steam; 
defendants,  the  and  the  plaintiff  and  John  Ingledew,  a  patent  for   a  metallic  wheel,  and 

plaintiff  did  i    •  i  i    i         i         i   •      •«»  i  i     •  i    •  /. 

agree  with  the  revolvmg  axle ;  and  that  the  plamtin  was  solely  interested   m  a  patent  for  a 

the  aale  of'yr**  "®^  mode  of  abstracting  heat  from   steam,  vapour,  or  other  fluids ;  and 

pftteot  furnace,  that  the  plaintiffs  and  John  Gray  had  obtained  a  patent   for  an  improved 

pltintiif  and  furnace,  applicable  to  locomotive  engines.     It  was  agreed  between  the  said 

*^S*^«5*^  parties  that  for  the  considerations  therein  mentioned,  it  should  be  lawful  for 

tent  for  an  im-  ^he  defendants  e.xclusively  to  use,  manufacture,  sell,  and  dispose  of  any,  or 

proTement  in  j^jj  ^jjg  aforesaid  patent  inventions,  within  the  whole  of  the  county  of  Lancat' 

generating  ^  ^    '  i  •        • 

steam,  and  the  ter,  (except  the   town  and  parish  of  Liverpool,  and  a  circuit  of  ten  miles 

on'eV  a  patent  therefrom);  and  also  within  such  part  of  the  county  of  Chester  as  was 

for  a  metallic  within  ten  mWes  o{  3fanche8ter  Exchange,  and  not  elsewhere,  during  thecon- 

Tolving  axle,  tinuance  of  the  said  several  letters  patent  respectively,  subject  to  determina- 

Sialnt'ff  '***  ^**^"  **  thereinafter  mentioned,  on  certain   terms  (that  is  to  say),  that  an 

aolely  interest-  ofilice  and  warehouse,  at  Manchester  aforesaid,  for  the  sale  and  disposal  of 

fora"n*ew*mode  s^o^'^s,  pipes,  and  all  articles  connected  with  the  aforesaid  patents,  should  be 

of  abstracting  immediately  prepared  by  the  defendants,  and  that  books  of  accounts  of  the 

steam  Tapour;  sale  of  each  of  the  said  inventions  should  be  kept  by  the  defendants,  and 

and  that  the  jj^j^^  gy^h  books  should  be  open  at  all  times,  at  such  office  in  Manchester, 

plaintiff  ^nd  ^ 

one  G.  had  obtained  a  patent  for  an  improved  furnace;)  it  was  agreed  between  the  parties,  that 
it  should  ¥e  lawful  for  the  defendants  ezob^ively  to  use,  manufacture,  sell,  and  dispose  of  any 
or  all  of  the  aforesaid  patent  inventions,  upon  this,  among  other  considerations,  that  the  defend- 
ants shoirid  pay  to  the  plaintiff  400/.  a  year  during  the  existence  of  the  said  agreement.  Breach, 
Ii0ll»paymmit. '  PUas,  as  to  the  patent  for  the  said  supposed  improvement  in  furnaces,  that  it 
WIS  not  a  new  invention,  and  that  the  supposed  improvement  in  furnaces  was  not  invented  or 
found  out  by  the  plaintiff. 

Held,  on  special  demurrer,  that  as  it  did  not  appear  by  the  declaration  that  the  defendants 
ever  enjoyed  any  part  of  the  palonts,  which  was  the  consideration  for  their  aL'reeing  to  pay  4001. 
a  year;  or  that  that  sum  could  in  anv  way  be  apportioned  among  the  ditTerent  patents;  that  the 
plea  impeaching  the  consideration,  was  good,  to  avoid  the  whole  contract. 

The  memorandum  of  agreement  was  stated  to  be  made  between  J.  C,  J.  M.,  J.  f.,  and  J.  G. : 
Held,  that  there  was  a  variance  between  the  declaration  and  contract,  in  not  setting  out  all  the 
contracting  parties. 

SembU,  That  the  contract  being  with  all  the  parties,  founded  upon  a  consideration,  to  part  of 
which  each  was  a  conducing  party,  the  action  ought  to  have  bceu  by  all. 
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ftr  the  inspection  of  the  fmrties  thereto,  of  the  first  part.  That  the  defend-  ^^^^T^- 
antssboald  pay  to  the  plaintifl*  the  sum  of  400/.  per  annum,  during  the  exist- 
ence of  the  said  agreement  by  half  yearly  payments,  (stating  the  times)  as  a 
coDsideratioD  (or  the  aforesaid  licence,  for  the  sale,  use,  and  manufacture  of 
all  the  afcresaid  patents,  and  for  the  power  of  granting  licences  to  other 
persons  for  the  same  purpose,  in  the  aforesaid  district.  And  it  was  further 
agreed  that  the  half  yearly  payments  to  the  plain titf  should  be  charged  as  a 
payment,  by  the  defendants  in  their  books  of  account,  and  that  the  defend- 
ants should  also  pay  to  tlie  said  John  M^Curdtf  the  sum  of  bs.  per  horse 
power,  for  all  boilers,  or  steam  generators  on  Mr.  M*  Curdy  s  patent  princi- 
ple, which  should  l)e  used,  manufactured,  sold  or  erected,  by  them,  being  the 
ttid  John  M" Curdy* 9  proportion  of  the  profit  of  the  said  patent  boiler,  or 
fleam  generator,  calculating  ten  superficial  feet  of  surface,  per  horse  power, 
and  on  all  boilers  not  applied  to  steam  engines,  the  sum  of  five  per  cent.,  on 
the  manufactures'  charges  for  such  boilers,  and  that  such  last  mentioned 
pajments,  should  be  charged  as  such  in  the  defendants^  book  of  accounts ; 
and  the  defendants  should  also,  as  a  consideration  for  the  aforesaid  licence, 
pa?  to  the  plaintiff  one  moiety  of  the  net  profits,  aOer  the  payments  aforesaid, 
and  all  other  payments,  and  to  arise  from  WiUy's  patent  furnace,  and  Chan^ 
ttrt  improved  furnace,  and  from  Chanter  8  and  fVitty's  patent,  for  e.xtracting 
lieat  from  vapour,  and  other  fluids,  and  from  M" Curdy  s  boiler;  and  to  the 
plaiotiffand  John  Ingledew,  two-thirds  of  such  net  profits  to  arise  from  (he 
nle  of  IngUdew'9  patent  wheel,  and  revolving  axle ;  and  to  the  said  John 
Chanter,  and  John  Gray,  two-thirds  of  such  net  profits,  to  arise  from  Chanter 
and  Gray*9  recent  patent  furnace,  applicable  to  locomotive  boilers.  The 
ifreenient  also  contained  a  clause,  enabling  either  of  tlie  parties,  to  put  an 
od  to  it  at  the  expiration  of  five,  seven,  or  ten  years,  by  giving  to  the  other 
ftx  months  previous  notice,  in  writing.  The  declaration  then  stated  mutual 
|ittnises.  Averment,  that  afterwards,  and  during  the  existence  of  tl  o 
^Sreement,  to  wit,  &c.,  a  large  sum  of  money,  to  wit,  the  sum  of  200/.,  for  and 
B  respect  of  one  half  yearly  payment  of  the  said  sum  of  400/.,  to  be  paid  by 
tiie  defendants  to  the  plaintiff,  for  the  half  year  ending  on  the  day  and  year 
tforeaaid,  became  due,  and  payable  from  the  defendants  to  the  plaintiff  under 
•nd  by  virtue  of  the  said  agreement.  Breach,  non-payment  of  the  200/.,  &c. 
There  was  also  a  count  upon  an  account  stited. 

The  second  plea  was  as  follows  :  And  for  a  further  plea  to  the  first  count 

of  the  declaration,    the    defendants  say,    the   letters  patent  for    the  said 

supposed  improvement,  in  furnaces  in  the  first  count  mentioned,  were  and 

»re  letters  patent,  bearing  date,  &c.,  and  which  letters  patent,  being  in  the 

possession  of  the  plaintiff,  the  defendants  cannot  produce  the  same  to  the 

Court  here,  whereby  his  said  late  Majesty,  after  reciting  that  the  plaintiff  had 

hy  his  petition  humbly  represented  unto  his  said  Majesty,  that  af>er  consider- 

Jible  application  and  expense,  he  had  invented  or  found  out  an  improvement 

>n  furnaces,  which  invention  he  believed  would  be  of  general  benefit,  and  ad- 

"^antage,  that  he  was  the  true  and  first  inventor  thereof,  and  that  the  same 

hod  not  been  made  or  used  by  any  other  person,   or  persons,  whomsoever, 

^kU  knowledge  or  belief,  wherefore  the  plaintiff  humbly  prayed,  &c. ;  and 

•»»«  Majesty  being  willing,  &c.     Then  followed  the  grant  of  the  patent  to  the 

pUotiff,  his  executors,  administrators,  and  assigns,  to  hold  for  fourteen  years, 

vom  the  date  thereof     It  then  contained  the  following  and  other  provisoes 
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which  were  set  out  in  the  plea:  Provided  always,  and  those,  his  late 
Majesty^s  letters  patent,  were  and  should  be,  upon  this  condition,  that  if  at 
any  time  during  the  said  term,  thereby  granted,  it  should  be  made  appear  to 
his  said  Majesty,  his  heirs,  &c.,  that  his  said  Majesty's  grant  was  contrary  to 
law,  or  prejudicial,  or  inconvenient  to  his  Majesty *s  subjects  in  general,  er 
that  the  gaid  invention  was  not  a  new  invention  at  to  the  pubUe  uee  and  ex' 
erciee  thereof,  in  that  said  part  of  his  Majesty's  United  Kingdom,  &c.  (£»- 
gland,  Wales,  Berwick-upon-Tweed,)  Sind  also  in  all  his  Majesty *s  colonies 
and  plantations  abroad,  or  not  invented,  and  found  out  by  the  plaintiff  as 
aforesaid,  then  upon  signification  or  declaration  thereof,  to  be  made  by  his 
said  Majesty,  his  heirs,  &c.  those  his  Majesty's  letters  patent,  should  forth- 
with cease,  determine,  and  be  utterly  void,  &c.  There  was  also  a  proviso^ 
avoiding  the  patent,  if  the  plaintiff  should  not  particularly  describe,  and  u- 
certain,  the  nature  of  the  invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing,  under  his  hand,  and  seal,  and  cause 
the  same  to  be  enrolled  in  his  Majesty's  High  Court  of  Chancery,  within 
six  calendar  months,  next,  and  immediately  ader  the  date  of  those  letters 
patent.  The  plea  then  averred  that  the  said  supposed  improvement  in  fur- 
naces, in  the  said  first  count,  and  in  the  said  letters  patent  mentioned,  was 
not,  at  the  time  of  the  said  petition,  in  the  said  letters  patent  mentioned,  or 
of  the  said  Royal  Grant,  a  new  invention  as  to  the  public  use  and  exereus 
thereof,  in  that  part  of  the  United  Kingdom  of  Great  Britain,  called  Engkmd, 
contrary,  &c.,  whereby  the  said  letters  patent,  at  the  time  of  the  granting 
thereof,  were  and  are  void  and  of  none  efiect ;  all  which  the  plaintilf,  before 
and  at  the  time  of  the  making  of  the  said  memorandum  of  agreement,  in 
said  first  count  mentioned,  well  knew;  and  this  the  defendants  are  ready  to 
verify,  &c. 

Thirdly,  The  defendants  pleaded,  that  the  supposed  improvement  in 
iumaces/was  not  invented  or  found  out  by  the  plaintiff,  as  in  the  letters 
tetent  mentioned,  contrary,  &c  whereby  the  letters  patent  were  void,  all 
whic|i.the  plaintiff,  before  making  the  memorandum  of  agreement  in  the  first 
count  mentioned,  well  knew.     Verification, 

To  Ulese  pleas  the  plaintiff  demurred  specially ;  and  the  points  he  stated  for 
argument  were,  that  the  pleas  did  not  answer  the  whole  of  the  matters  in  the 
first  count ;  and  that  the  matter  therein  contained,  if  true,  constituted  an 
answer  to  part  only  of  the  said  first  count,  in  this,  to  wit,  that  the  proroife 
of  the  defendants  in  the  first  count  was  made  in  consideration  of  the  right  and 
liberty  to  use  and  vend  the  whole  of  the  patent  inventions,  in  the  said  agree- 
ment, in  the  said  first  count  mentioned,  and  set  forth,  whereas  the  defendants 
by  their  pleas,  attempt  to  avoid  the  agreement,  upon  allegation  of  matter, 
which,  if  true,  tends  to  invalidate  one  only  of  the  said  patents,  and  therefore 
to  avoid  only  part  of  the  consideration  for  the  promise  of  the  defendants  in  tbe 
first  count  mentioned  ;  and  also  that  they  tendered  an  immaterial  issue.    The 
.points  for  the  defendant  were,  that  the  first  count  is  bad,  because  it  states  an 
executory  agreement  only,  and  does  not  shew  that  the  defendants  enjoyed 
the  licence  therein  mentioned,  or  any  other  ground  for  claiming  the  half  yearly 
payment  therein  mentioned.     The  defendants  in  addition  to  the  above  speciil 
pleas,  pleaded  non  assumpsit,  and  this  issue  was  tried  at  the  Spring  Asaie* 
for  the  coimty  o{  Lancaster,  1838.     At  the  trial,  the  plaintiff  put  in  the  agree- 
ment alluded  to  in  the  declaration,  which  was  as  follows : — Memorandum  ^ 
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in  agreement  made  the  25th  day  of  February^  1836,  between  John  Chanier,      Exchequer, 

/oAfi  B^  Curdy,  John  Ingledew,  and  John  Gray  of  the  one  part ;  and  Joseph 

Juse,  George  Cuesone,  and  Jamee  Biggies,  machine  makers  and  co-partners, 

of  the  other  part.     The  agreement  then  went  on  in  the  terms  stated  in  the 

dedaretion,  and  also  contained  the  following  clauses,  not  set  out  therein. 

And  it  is  hereby  further  agreed,  that  in  order  to  bring  the  several  patents 

into  more  general  use  in  the  aforesaid  district,  the  said  parties  hereto,  of  the 

first  part,  do  hereby  agree  to  grant  licences  to  any  person  or  persons,  within 

the  district  aforesaid,  who  shall  be  approved  of  by  the  said  Juee,  Cueeone, 

tnd  Diggle,  to  manufacture,  sell,  and  use  all  or  any  of  the  said  patent  inven« 

tioDs;  and  that  the  proceeds  of  such  sales  and  licences  shall  be  disposed  of 

by  them  according  to  the  terms  of  this  agreement :  And  it  is  hereby  further 

igreed,  that  the  said  several  allowances  hereinbefore  agreed  to  be  made  to 

the  said  parties,  of  the  first  part,  are  as  comf  ensation  only  for  the  use  of  their 

bventions,  and  that  they  are  not  to  be  construed  to  give  to  the  said  parties 

uy  share  or  interest  in  the  working  or  manufacturing  of  such  inventions,  or 

toy  right  or  title  to  interfere  therein ;  but  that  the  said  Juee,  Cuseone  and 

higgle  are  not  to  have  the  sole  controul  and  management  thereof,  and  are  to 

indemnify  and   save   harmless  the    said  parties  from  all   loss,  costs,   and 

expences  to  be  incurred  by  the  said  Juse,  Cuesons,  and  Diggle,  in  the 

working  and  manufacturing  thereof.    Signed  by  Chanter,  3f  Curdy,  Ingledew, 

and  Gray. 

The  defendants  counsel  applied  to  the  learned  judge  to  nonsuit  tha 
{ilaintiflr,  on  the  ground  that  there  were  variances  between  the  agreement 
piOTed  and  the  setting  it  forth  in  the  declaration,  and  also,  that  from  the  parties 
to^  and  terms  of  the  agreement,  the  action  ought  to  have  been  brought  in 
the  joint  names  of  the  plaintiff  and  the  other  parties  to  the  agreement  of  the 
int  part,  and  not  in  the  name  of  the  plaintiff  alone.  In  order  to  obviate  the 
teoer  objection,  the  counsel,  for  the  plaintiff)  applied  for  an  amandment,  so 
u  to  make  the  declaration  correspond  with  the  agreement ;  but  .tjiis,  the 
Wned  judge  declined  to  make,  as  there  was  a  demurrer  upon  the  recxvd.- 
Re  afterwards  directed  the  jury  to  find  specially  under  the  24th  section  of 
the  3  &  4  Wm,  4,  c.  42,  that  the  agreement  put  in,  was  made  with  th^  de- 
fendants, in  order  that  the  plaintiff  might  apply  to  this  Court  for  the  amend- 
neot  under  that  section.  In  last  Easter  Term,  a  rule  was  granted  to  shew 
cause  why  judgment  should  not  be  given  for  the  plaintiff,  under  the  abave 
Statute,  and  the  Court  directed  that  the  rule  should  come  on  for  argunmit 
it  the  same  time  as  the  demurrer. 

Cleasby  for  the  plaintiff. — The  pleas  furnish  no  answer  to  the  dedaratioo, 
is  they  only  apply  to  the  patent  for  the  improvement  of  furnaces,  and  leave 
the  others  untouched.     There  is  no  failure  of  consideration  oh  the  part  of  the   . 
pbtintiflf;  from  any  thing  that  appears,  the  defendants  have  had  the  exclu- 
sive use,  sale,  and  disposition  of  the  patent  inventions.     There  is  no  warranty 
in  this  case,  and  the  principle  of  caveat  emptor  must  apply.     The  pleas* 
allege  no  fraud  on  the  part  of  the  plaintiff;  and  the  fact  of  the  improvements 
not  being  a  new  invention,  or  not  invented  at  all  by  the  plaintiff,  is  no  an 
swer  to  the  action.     The  principle  laid  down  in  Bowman  v.  Tay'or  (a),  is 

(a)  2  A.  &  E.  276. 
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applicable,  namely,  that  the  nelrnei^  of  the  invention,  is  not  the  question 
between  the  parties  ;  Hayne  y.  Mmltby  (6),  is  not  easily  reconcileable  with 
the  former  case.  There  the  judges  took  diflerent  views  of  the  subject ;  the 
judgments  of  Lord  Kenyon,  and  Ashhurst,  J.,  proceeded  chiefly  on  the  ground 
of  fraud,  though  none  was  pleaded ;  and  Buiier,  J.,  likened  the  case  to  that 
of  landlord  and  tenant,  and  considered  that  the  facts  disclosed  in  the  pleas, 
were  equivalent  to  an  eviction  of  the  tenant.  That  case,  however,  is  distin- 
guishable from  the  pref^ent,  and  it  is  enough  to  say,  that  it  was  disapproved 
of  in  Bowman  v.  Taylor.  Hare  v.  Taylor  (c)  is  more  like  the  present 
case.  There  the  party  was  not  allowed  to  recover  back  what  he  had  paid 
for  the  use  of  the  patent,  as  it  did  not  appear  that  he  had  not  received  the 
fruits  of  his  agreement.  So  here  the  pleas  only  touch  the  question  of  right, 
and  not  of  enjoyment.  Admitting  that  the  allegations,  that  this  was  a  new 
invention,  and  that  the  plaintitV  was  the  inventor,  are  wrong,  still,  that 
forms  no  answer  to  the  action,  but  can  only  be  considered,  if  at  all,  in 
mitigation  of  damages.  This  is  a  grant  of  licence  to  use  six  patent  inven- 
tions, and  as  nothing  is  said  about  five  of  them,  it  must  be  aissnmed,  that  the 
defendants  have  had  the  enjoyment  of  those.  The  failure  of  consideration, 
as  to  part,  is  no  bar  to  the  action.  "  Where  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  such  covenant  may  Ije  paid 
for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be  main- 
tained for  a  breach  of  the  covenant  on  the  part  of  the  defendant,  without 
averring  performance  in  the  declaration  (d)  ;"  Boone  v.  Eyre  (e)  ;  Campbell 
V.  Jones  (/)  ;  Ritchie  v.  Atkinson  (y).  It  does  not  appear  what  is  the  re- 
lative value  of  the  several  patents,  and  the  defendants  may  have  sustained 
some  damage  by  being  deprived  of  the  enjoyment  of  one  of  them.  The 
correct  principle  is  laid  down  by  Lord  ElUnboroughy  in  Ritchie  t.  Atkinson^ 
and  the  same  rule  applies  to  agreements  as  to  covenants,  Bommam  v.  Toohe 
(A)  ;  Haveiock  v.  Ged(Ies(i)  ;  Allen  v.  Cameron  (j),  shews,  that  where  there 
is  an  agreement  to  do  an  act,  and  part  of  the  consideration  has  failed,  that 
affords  no  answer  to  an  action  for  the  non-performance,  but  is  to  be  taken 
into  account  in  Estimating  the  damage.  If  it  were  otherwise,  there  would 
be  an  end  of  the  whole  agreement. — [Lord  Abinyer,  C.  B. — This  is  the 
old  question,  whether  the  performance  is  the  consideration,  or  the  promise  is 
the  consideration.] — The  distinction  is  adverted  to  by  Taunton,  J.,  in  Rose 
y.J^oulton  (k).  ^  Here  tliere  is  a  further  question,  whether  the  action  is  pro- 
perly brought  by  the  plaintiff  alone.  That  will  appear  both  from  the  de- 
claration and  the  jigreement.  The  declaration  contains  some  stipulations 
applicable  to  the  plaintiOT  only,  and  some  promises,  of  which  the  plaintiflT 
alone  is  to  have  the  benefit ;  as  therefore,  the  whole  consideration  moves  from 
him,  ke  must  sue  alone  for  the  breach  of  them.  It  is  said  in  1  Will.  SauncL 
153,  n.  1,  that  where  a  covenant  or  agreement  is  joint,  but  the  benefit  is  to 
one,Kthe  covenant  shall  be  taken  to  be  several,  and  each  may  bring  a  separate 
action.     Subsequent  cases   have  decided,   that  each  must  do  so.   Brand 


(b)  3  T.  R.  438. 

Ic)  N.  R.  260. 

(a)  1  Saund.  320,  h.  n.  3. 

(if)  2  W.  Black.  1312. 

(/;  6  T.  R.  570. 


(^)  10  East,  295. 
(h)  1  Camp.  377. 
(i)  10  East,  555. 
( /)  1  C.  &  M.  832. 
(k)  2  B.  &  Adol.  831 
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f.  Boulcoii  (I) ;  Withers  v.  Bircham  (m). — [Alderson,  B.,  referred  to  Servanl$  Est^quer. 

T.  Janua  (n).] — As  to  the  variances,  it  does  not  affect  the  merits  of  the  case ;  chantxk 
the  Court  will,   therefore,  give  judjj^ment  for  the  plaintiff,  according  to  the  "• 

Yery  right  under  the  24th  section  of  the  3  &  4  WilL  4,  c.  42. 

Cowling,  contrd, — The  declaration  is  bad,  for  only  stating  an  agreement, 
without  shewing  tliat  defendants  have  had  the  benefit  of  it.  The  plaintiff 
seeks  to  recover  the  sum  of  200/.,  which  he  is  only  entitled  to  upon  shewing 
that  the  defendants  have  enjoyed  these  patent  rights.  The  declaration 
should  then  have  averred  that  fact,  and  it  is  the  more  necessary,  as  this 
agreement  not  being  under  seal,  might  be  revoked  at  any  time.  If  an  action 
were  brought  for  the  infringement  of  the  patent,  the  defendants  could  not  ' 

plead  this  agreement  as  a  bar  to  it.  Bowman  v.  Taylor^  and  Uayne  v. 
Maltby,  shews  that  a  right  of  this  sort  can  only  be  conveyed  under  seal,  and 
there  must  be  a  distinct  averment  of  enjoyment.  It  has  been  assumed  upon 
the  other  side,  that  the  defendants  have  enjoyed  the  five  other  patents,  but 
there  is  no  reason  for  such  supposition.  This  difficulty  is  attempted  to  be 
got  over  by  relying  on  the  words,  that  "  during  the  existence  of  the  agree- 
ment," the  money  became  due  ;  but,  that  averment  means  no  more  than  that 
DO  notice  had  been  given  to  terminate  it.      If  indeed,  the  defendant  had  en-  ' 

joyed  these  rights,  it  might  have  been  likened  to  the  case  of  estoppel.  In 
Bird  V.  Higginson  (o),  similar  points  arose.  There  one  objection  was,  that 
the  agreement  was  for  the  grant  of  an  incorporeal  hereditament,  and  ought, 
therefore,  to  have  been  under  seal ;  and  Lord  Denman,  C.  J.,  says  "  We 
Me  clearly  of  that  opinion.  We  wished,  however,  to  consider  whether  the 
plaintiff  might  not  be  entitled  to  recover  for  the  actual  enjoyment  of  the 
tking  demised.  On  examining  it  more  accurately,  we  find  that  the  count  is 
not  80  framed,  for  it  only  alleges  that  the  defendant  entered  and  became  pos- 
ieased  for  the  term,  which  he  might  do  without  a  single  hour's  occupation  of 
the  premises." 

Secondly,  as  to  the  plea,  Haynes  v.  Maltby  is  a  distinct  authority  for  the 
^fendant ;  and  the  language  of  BvlLr,  J.,  applies  here,    ^e  says,  "  I  think 
that  the  case  of  landlord  and  tenant,  is  not  unlike  this ;  (br  the  facts  in  this 
CMe  disclosed  by  the  pleas,  are  equivalent  to  an  eviction  of  the  tenant.     As  Ipng 
w  the  tenant  holds  un<ler  the  lease,  he  is  estopped  from  denying  his  Jand« 
lord's  title ;  but  when  he  is  evicted,  he  has  a  right  to  show  that  he  does  not 
^njoy  that  which  was  the  consideration  for  his  covenant  to  pay  the   rent." 
That  case  was  said  to  be  doubted  in  Botrman  v.  Taylor,  but  the  Court  held 
'I  clearly  distinguishable.      Taylor  v.  I/are  has  hardly  any  bearing  upon  the 
question;  because,  there  it  appeared  that  the  defendant  had  actually  en- 
joyed the  privilege.     It  has  been  suggested,  that  a  promise  to  pay  may  arise 
from  the  mere  agreement ;  but  it  is  submitted,  that  it  cannot,  unless  anenjoy- 
njent  of  the  licence  is  shewn.     It  is  not  denied,  that  if  there  be  several  con- 
siderations leading  to  the  promise,  and  one,  or  more  of  them,  fail,  the  plaintiff 
nay  recover ;  but  the  objection  in  the  present  case,  is  not  that  part  of  the 
consideration  failed,  but  that  part  of  it  was  absolutely  false  within  the  know- 
ledge of  the  plaintiff.    In  Com,  Dig,  Action  on  the  Case,  Assumpsit  (154,  B. 


(0  3  B.  &  P.  235.  (ft)  10  B.  k  C.  410. 

(m)  3  B.  &  C.  254.  (o)  2  A.  &  £.  696. 
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EsAetpmm      1 3,)  it  is  stated,  that  **  if  one  of  the  considerations  is  found  false  by  the  ju^, 

Chantir      ^^®  action  fails ;''  and  again,  **  If  one  of  the  considerations  is  unlawful,  that 

("•  vitiates  the  whole,  and  the  plaintiff  shall  recover  for  nothing."     If  it  had 

been  averred,  that  the  defendants  had  enjoyed  these  patent  rights,  the  plea 

might  have  been  bad.     In  all  the  cases  cited  from  Saunden,  there  was  ao 

enjoyment. 

Thirdltff  as  to  the  variance.  The  proper  parties  are  not  the  plaintifb. 
An  action  on  a  contract  mu:st  be  brought  in  the  name  of  the  party  who  has 
the  legal  interest,  Chitty  on  Pleading^  p.  2.  If  a  party  agree  with  A,  and  B, 
to  pay  C,  money,  the  legal  interest  vests  in  A.  and  B.^  Anderson  v.  Martii^ 
dale  {p).  If  land  be  conveyed,  a  moiety  to  A.,  and  a  moiety  to  B.,  they 
must  bring  separate  actions.  In  order  to  see  who  has  the  legal  estate,  the 
whole  instrument  must  be  looked  to.  The  agreement  is  with  the  plaintiff 
and  several  other  persons,  though  in  some  cases,  the  benefit  may  accrue  to 
the  plaintiff  alone.  The  consideration  is  a  licence,  which  all  join  in  giving  to 
the  defendants.  The  case  shews,  that  under  these  circumstances,  all  should 
join  in  the  action,  2  Sound,  1 IH,  n.  2,  Haisall  v.  Griffith  {q).  It  may  be 
different  where  the  party  has  an  interest  in  land  or  annuities;  there  the 
covenant  will  attach  to  the  estate,  as  in  Withers  v.  Bircham,  and  CervaUi 
T.  Jones,  and  the  covenantees  may  sue  separately. 

ClecLsby,  in  reply. — Hatsall  v.  Griffith,  was  the  case  of  an  employmrat, 
by  the  defendant,  of  two  persons  to  sell  a  ship,  for  the  benefit  of  three  who 
had  no  separate  interests.  Here  it  appears  what  the  interest  of  each  is; 
James  v.  Emery  (r),  is  a  clear  authority  in  favour  of  the  plaintiff;  secondly^ 
the  contract  must  be  taken  to  have  been  executed  by  the  plaintiff;  if  he 
had  anything  to  perform,  it  is  for  the  defendants  to  shew  it. — [Lord  Afnisr 
ger^  C.  B. — Here  it  does  not  appear  whether  the  defendants  enjoyed  or 
not  ;  in  all  the  cases  cited,  there  was  an  averment  of  enjoyment.] — ^Tbe 
licence  is  good,  though  not  under  seal.  It  is  stated  in  Com,  Dig.  Action  on 
the  ColSe,  Assumpsit  (B.  6),  that  permission  is  a  good  consideration  to  sap- 
port  an  assumpsit 

Cur,  adv.  vult. 

Lord  Abinobr,  C.  B.,  now  delivered  judgment. — We  think  the  judgment 
ought  to  be  for  the  defendants,  on  the  demurrer.  The  declaration  is  founded 
upon  the  contract^  and  nothing  but  the  contract.  If  a  man  contract  to  pay 
a  sum  of  money,  in  consideration  that  another  has  contracted  to  do  certain 
things  on  his  part,  and  it  should  turn  out  before  anything  is  done  under  it, 
that  the  latter  is  incapable  of  doing  what  he  engaged  to  do,  the  contract  is  at 
an  end.  The  party  contracting  to  pay  the  money,  is  under  no  obligation  to 
pay  for  a  less  consideration,  than  that  for  which  he  has  stipulated.  If  indeed, 
he  does  accept  of  a  partial  performance,  and  to  a  certain  extent,  enjoys 
the  benefit  of  that  for  which  he  stipulated,  it  may  lecome  a  question, 
whether  he  may  not  be  liable  upon  an  implied  contract  to  pay  for  what  he 
has  had ;  or  where  the  consideration  is,  in  its  nature,  capable  of  being  dividedi 
and  the  payment  apportioned  by  the  terms  of  the  contract,  there  may  still  be 


s 
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Cp)  1  East,  497.  (r)  8  Taunt.  246. 


[q)  2  C.  &  M.  679. 
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ii|li(  to  raooTer  the  portion  due  upon  the  original  contract.  So,  where  a  Ex^^wr. 
Btfty  takes  an  estate  under  a  conveyance,  with  a  warranty  of  title  in  the 
lender,  be  cannot  afterwards  object  to  paying  the  consideration,  on  the  ac- 
coontof  the  want  of  a  good  title  to  a  part  of  the  estate,  but  must  resort  to 
bis  action  oo  the  warranty.  This  was  the  case  of  Boon  v.  E^re,  cited  in  the 
ir^roent.  But  in  the  present  case,  it  does  not  appear  to  the  Court  that  the 
d^dants  erer  accepted,  or  enjoyed,  any  part  of  the  patents,  which  were  the 
eoMidefmtion  of  his  agreeing  to  pay  400/.  a  year  to  the  plaintiff,  nor  that  the 
lom  be  so  agreed  to  pay,  can  in  any  manner  be  apportioned  amongst  the  dif- 
ferent patents  which  he  might  have  had,  the  possession  of  all  and  each  being 
a  entire  consideration.  The  plea  therefore,  impeaching  that  consideration,  is 
i{ood  plea  to  avoid  the  whole  contract,  as  it  appears  on  the  record. 

With  respect  to  the  proceedings  on  the  rule,  we  are  rather  inclined  to 
think  that  this  contract,  being  with  all  of  the  parties,  founded  upon  a  consi- 
leration,  to  part  of  which  each  was  a  conducing  party,  the  action  ought  to 
lave  been  by  all,  upon  the  promise  made  to  all,  though  only  one  was  to  re- 
ceife  the  money ;  but  it  is  not  necessary  to  give  any  judgment  on  this  point, 
becaaie  we  think  there  was  a  variance  between  the  declaration  and  contract, 
io  not  setting  oat  all  the  contracting  parties,  and  that  the  plaintiff  therefore, 
ought  to  have  been  nonsuited. 

Judgment  for  the  defendant  on  the  demurrer, 
and  rule  absolute  to  enter  a  nonsuit. 


Randall  v.  Rigby. 

HEBT.     The  declaration  stated,  that  heretofore,  to  wit,  on  the  1 7th  Octo-  Pebi  will  not 

ber,  1837,  in  and  by  a  certain  indenture,  then  made  l>etween  the  plain-  nl covenant  for 

m  of  the  first  part;   W.  Brookei,  of  the  second  part;  and  R.  Holtii  and  the  *^«  piymentof 

:      7;    ,  -   1       ,  .  -I  r         ^     X  .11  1  »n  annuity  !•- 

I     ttfefldant,  of  the  third  part  (  profert),  certnm  land  and  premises  were  granted,  suing  out  of 


birgained,  sold,  alienated,  enfeoHed,  and  confirmed  unto  the  said  R,  HoUia  ^^^ 

•od  the  defendant,  their  heirs  and  assigns ;  to  hold  the  same  unto  the  said 

£.  HeiliM  and  the  defendant,  and  their  heirs,  to  the  use,  intent,  and  purpose 

tkt  the  plaintiff,  his  heirs  and  assigns  for  ever,  should  and  might,  out  of  the 

Mid  land  and  the  dwelling-houses,  and  other  buildings  erected  thereupon, 

with  the  appurtenances,  receive  and  take  one  clear  yearly  rent  or  sum  of  63/., 

oT  lawful  money  of  (rftfo/  Britain^  to  be  payable  half-yearly,  free  from  all 

deductkins  whatsoever;  and  to  the  further  uses,  intents,  and  purposes  in  the 

Mid  indenture  mentioned;  and  the  said  defendant  did  by  the  said  indenture^ 

fcrhiiDself,  and  for  his  heirs,  executors,  administrators,  and  assigns,  covenant, 

l*oai'ite,  and  agree  with  and  to  the  plaintifYj  his  heirs  and  assigns,  that  they 

iWiiid  R.  UoUi9  and  the  defendant,  their  heirs,  executors,  administrators^ 

^  tssigns,  or  some  or  one  of  them,  should  or  would  for  ever  thereafter  well 

Md  truly  pay,  or  cause  to  be  paid  unto  the  plaintiff,  his  heirs  and  assigns, 

^  laid  yearly  rent  of  63/.,  by  the  said  indenture  limited  in  use  to  him  and 

'^^  un  the  days  and  times  thereinbefore  appointed  for  payment  thereof, and 

^eiobefore  mentioned,  without  any  deduction  or  abatement  whatsoever;  and 


•- 
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.^cj«2|*r.  the  plaintiff  saith,  that  after  the  making  of  the  said  indenture,  to  wit,  onths 
25th  March,  1838,  which  day  elapsed  before  the  commencement  of  this  suit, 
a  large  sum  of  the  yearly  sum  or  rent  aforesaid,  to  wit,  31/.  10*.,  became  dae 
to  the  plaintiff,  according  to  the  said  covenant,  for  one  half  of  a  year,  ending 
on  the  day  and  year  last  aforesaid,  and  then  last  elapsed.  And  the  plaintiff 
further  saith,  that  the  said  R.  HoUis  was  then,  and  thence  to  the  comnience- 
ment  of  this  suit,  alive.  Breach^  that  neither  R.  HoUis  nor  the  defendant 
paid  the  said  sum,  but  therein  made  default,  contrary  to  the  said  covenant, 
whereby  an  action  hath  accrued  to  demand  the  said  sum  of  31/.  10#. 
General  demurrer  and  joinder, 

Wightmcufiy  in  support  of  the  demurrer. — Debt  will  not  lie  for  the  arrears 
of  an  annuity  issuing  out  of  land,  Kelly  ^Chubbe  (a).  The  point  was  more 
fully  considered  in  H'ebb  v.  Jiggs^b)  ;  there  it  was  decided  that  debt  would 
not  lie  at  common  law,  nor  by  Stat.  8  Ann,  c.  14,  for  the  arrears  of  an  annuity 
or  yearly  rent,  devised,  payable  out  of  lands  to  A,,  during  the  life  of  j9., 
to  whom  the  lands  were  devised  for  life,  so  long  as  the  estate  of  freehold 
continued.  It  is  true  there  is  a  distinction  between  that  case  and  the  present, 
because  there  the  annuity  was  created  by  devise ;  here  it  arises  by  grant,  and 
there  is  a  covenant  to  secure  its  payment ;  but  the  same  principle  will  apply 
to  both  cases.  Covenant  is  a  collateral  security ;  but  the  annuity  issues  out 
of  the  land.  The  defendant  may  possibly  be  liable  in  covenant,  but  not  io 
the  present  form  of  action,  the  covenant  being  merely  collateral. 

Crompton,  contrd, — It  may  be  conceded  that  this  is  a  collateral  covenant, 
but  it  is  also  a  covenant  to  pay  a  sum  in  gross,  in  which  case  either  debt  or 
covenant  may  be  maintained,  fngledew  v.  Cripps(c). — [Parke,  B. — It  is  laid 
down  that  debt  will  not  lie  upon  a  conditional  covenant;  that  if  C  do  not  pay 
B.  10/.,  then  A.  will  pay  it,  WenlwortlCa  Office  of  Executor*,^ — Weltbi. 
Jiggs  arose  upon  a  devise  ;  and  the  Court  proceeded  upon  the  ground  of 
want  of  privity. — [Parke,  B. — The  Court  decided  that  case  upon  the  ground 
that,  during  the  continuance  of  the  freehold  an  action  would  not  lie ;  but  the 
only  remedy  was  a  real  remedy.] — It  is  not  contended  that  debt  will  lie  where 
there  is  a  mere  taking  of  profits ;  but  here  there  is  a  collateral  covenant  in 
gross,  which  would  not  go  with  the  land,  or  pass  with  the  debt.  In  KeU\/^' 
Chubbe,  it  must  be  assumed  that  there  was  no  covenant.  This  case  resemblei 
Milnes  v.  Branch  (d) ;  there  J.  B.  being  seised  in  fee,  conveyed  to  defend- 
ant and  T.  /.,  their  heirs  and  assigns,  to  the  use  that  /.  B.,  his  heirs  and 
assigns,  might  have  and  take  to  his  use  a  rent  certain,  to  be  issuing  out  of  the 
premises,  and  subject  to  the  said  rent,  to  the  use  of  defendant,  his  heirs  and 
assigns ;  and  defendant  covenanted  w  ith  J.  B,,  his  heirs  and  assigns,  to  j^J  to 
him,  his  heirs  and  assigns,  the  said  rent,  and  to  build  within  one  year,  oneor 
more  messuages  on  the  premises,  for  belter  securing  the  said  rent;  and/.X'- 
within  one  year  demised  the  said  rent  to  plaintiffs  for  1000  years;  and  it  was 
held  that  covenant  would  not  lie  for  the  plaintiffs  for  non-payment  of  the  rent, 
or  fcr  not  building  the  messuages,  for  the  covenant  was  personal  to  /.  "• 

(a)  3  B.  &  B.  130.  (c)  2  Ld.  Raym.  814. 

(6)  4  M.  &  Sel.  lia  ((/)  5  M.  &  Sel.  411. 
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CookB  V.  fferle  (e),  shews  that    this  covenant  could  not  be  transferred. — 
\^ark9j  B. — How  do  you  distinguish  this  from  the  case  of  a  lease,  with  a 
covenant  by  the  lessee,  his  executors,  administrators,  and  assigns,  to  pay  the 
Tent :  the  lessee  assigns,  and  the  assignee  enters,  and  is  accepted  as  tenant  by 
the  lessor.    In  case  of  non-payment  of  the  rent,  the  lessor  may  maintain  debt 
against  the  assignee,  but  can  only  bring  covenant  against  the  lessee,  because 
the  privity  of  the  estate  is  determined,  3Ii'lls  v.  Avrioli^/),] — Those  are  ques- 
tions as  to  how  far  debt  will  lie  upon  a  contract  arising  from  the  privity  of  es- 
tates; here  the  covenant,  in  its  inception,  is  the  same  as  if  it  were  between 
A,  B.  and  C.  D,  to  pay  a  certain  sum.     The  case  is  also  distinguishable  from 
the  cases  of  guarantee  and  indemnity,  because  they  sound  in  damages. 


Exeheqner, 
Randall 

V. 
RiOBT. 


Wightman,  in  reply. — There  is  no  doubt  this  is  a  covenant  in  gross,  but 
it  is  also  a  covenant  collateral,  and  in  that  case  there  is  no  such  duty 
between  the  defendant  and  plaintiff  as  will  enable  the  latter  to  maintain  debt. 
Coke  V.  Herle  is  an  express  authority  that  this  is  a  collateral  covenant.  The 
primary  duty  is  not  that  the  defendant  shall  pay  it :  in  theiirst  instance  it  is 
to  be  taken  out  of  the  bnd ;  if  it  be  not  paid  from  the  land,  then  the  defend- 
ant is  looked  to.  This  then  sounds  in  damages,  and  covenaj;it  is  the  only 
lemedy. 

Lord  Abinger,  C.  6. — The  question  is  not  whether  the  defendant  is  liable, 
bat  whether  he  is  liable  in  this  form  of  action.  It  is  an  action  on  a  collateral 
covenant,  by  which  the  defendant  and  another  undertake  to  pay  an  annuity, 
Kcured  on  land.  The  case,  then,  resembles  that  of  a  lessee  who  has  assigned 
his  lease :  and  in  Mills  v.  Auriol  the  effect  of  such  assignment  was  considered. 
There  Wilson,  J.,  says,  "  An  action  of  covenant  remains  after  the  estate  is 
gone;  but,  generally  speaking,  when  the  land  is  gone,  the  action  of  debt  is 
>iso  gone,  debt  being  maintainable  because  the  land  is  debtor.  Covenant  is 
Quoded  on  a  privity,  collateral  to  the  land."  Here  the  relation  of  the  defend- 
ant to  the  plaintiff  is  the  same  as  that  of  the  original  lessee  to  the  lessor,  after 
^  assignment  of  the  estate. 

Parke,  B. — I  am  of  the  same  opinion.  No  doubt  this  is  a  collateral  cove- 
oant  in  gross,  as  it  does  not  run  with  the  land;  for  that  Milnes  v.  Branch  is 
Ml  authority.  It  is  also  collateral,  in  the  sense  insisted  upon  by  Mr.  Wight' 
*ai ;  as  it  is  not  a  covenant  to  perform  any  direct  duty  accruing  from  the 
aefendant  to  the  plaintiff,  but  to  pay  an  annuity  secured  on  land.  The  cases 
•hew,  that  under  such  circumstances  debt  cannot  be  maintained.  This  case 
»iDo^s  itself  within  the  principle  of  Mills  v.  Aunol,  which  has  been  referred 
^  and  covenant  is  the  only  remedy. 


Holland  and  Alderson,  Bs.,  concurred. 


Judgment  for  the  defendant. 


(e)  2  Mod.  138. 


(/)  1  H.  Black.  433;  4  T.  B  P4* 


234 


TERM  REPORTS  in  thb  EXCHEQUER. 


Extheqwr, 


Upon  a  treaty 
for  the  purchase 
of  a  mare,  the 
defendant 
wrote  to  the 
plaintiff,  •*  I 
will  take  the 
mare  ai  twenty 
guineas,  of 
eoune  tcarran/- 
ed.'*  And  he 
again  wrote, 
**  my  son  will. 
be  at  the 
WorUTs  End  on 
Monday,  when 
he  will  take  the 
mare  and  pay 
you;  if  you 
want  to  go  else- 
where, send 
aify  body  with 
a  receipt,  and 
the  money 
shall  be  paid ; 
only  say  in  the 
receipt,  iound, 
and  quiet  in 
harness."  The 
plaintiff  in  an- 
swer wrote, 
"•he  is  warrant- 
ed sound,  and 
quiet  in  double 
harness ;   I 
never  put  her 
in  single  har- 
ness, as  I  never 
wanted  it." 
The  mare  was 
sent  to  the 
•World's  End, 
but  the  plain- 
tiff's servant 
not  finding  the 
defendants 
•on,  leH;  the 
mare  in  the  care 
of  the  landlord. 
Afterwards  the 
defendant's  son 
came,  and  took 
the  mare  home, 
where  she  was 
kept  afiiwdays, 
and  then  re- 
turned as  un- 
sound : — Jled, 
First,  that  there 
was  no  evi- 
dence of  a  com- 
plete contiact 
m  writing. 
Secondly,  that 
there  was  no 
acceptance 
upon  the  terms 
of  (!he  limited 
warrHiity,  as 
the  defendant 
waa  not  bound 


Jordan  v.  Norton. 

j4SSU]\fPSlT  for  the  price  of  a  mare  sold  and  delirered,  with  a  con 
an  account  stated.  Pleat  non'osaumpait 
At  the  trial,  before  Crumey,  B,,  at  the  Oxford  Spring  Assizes,  M 
appeared  that  the  plaintiff  and  defendant  lived  about  thirty  miles  fro 
another,  and  in  October ^  1837,  at  the  request  of  the  defendant,  the  ni 
question  was  sent  to  a  public  house,  called  **  The  Horld*e  End^^  si 
about  half  way  between  their  houses,  for  trial  by  the  defendant,  whos 
in  his  pres^ce,  rode  the  mare,  and  defendant  then  ofiR^red  twenty  g 
for  her,  which  the  plaintiff^s  servant  refused,  having  directions  from  the 
tiff  not  to  take  less  than  22/. ;  and  he  took  away  the  mare.  Subseqi 
however,  the  plaintiff  agreed  to  let  defendant  have  her  for  twenty  g\ 
and  wrote  to  hin^  to  that  effect.    Defendant  wrote  in  answer. 

"  Sir,  Uxbridge,  October  17th,  11 

I  will  take  the  mare  at  the  twenty  guineas,  of  course  warranted; 
you  say  you  will  Ijave  another  horse,  that  I  shall  buy,  the  same  expen 
bring  the  two  up ;  therefore,  as  the  mare  lays  out,  turn  her  out,  m>' 
and  I  will  meet  you  at  West  Wycombe,  Saturday  or  Monday,  which  dt 
like,  and  pay  you  at  once." 

The   mare  was   sent  accordingly,  but  defendant  was  not  there, 
appointments  were  subsequently  made,  one. at  the  World'*  End,  and  a 
at  Wycombe^  but  not  kept  by  defendant,  who,  in  reply  to  a  letter  frc 
plaintiff,  wrote, 

"  Sir,  Uxbridge,  October  26th,  U 

Of  course  I  mean  to  have  the  mare ;  and  if  you  had  read  my  note  pr 
it  would  have  saved  you  a  great  deal  of  trouble.  I  now  say,  my  » 
be  at  the  World's  End  on  Monday,  the  30th  instant,  when  he  will  ta 
mare,  and  pay  you.  If  you  want  to  go  elsewhere,  send  any  body  y 
receipt  and  the  money  shall  be  paid ;  only  say  in  the  receipt,  sound  am 
in  hamess^^ 

In  answer,  the  plaintiff,  on  the  27th  of  October,  wrote  to  say,  he 
send  the  mare  and  receipt  at  the  time  appointed,  stating,  "  she  i»  war 
sound,  and  quiet  in  double  harness  ;  I  never  put  her  in  single  harnes 
never  wanted  it."  On  the  30th,  the  mare  was  sent  to  the  Worlds  En 
the  plaintiff's  servant  who  took  her  there,  not  finding  the  defendant' 
returned  home,  and  left  the  mare  in  the  care  of  the  landlord  ;  with  dip 
not  to  give  her  up  to  the  defendant  without  payment.  After  his  dep 
the  defendant's  son  came,  and  took  away  the  mare  without  paying  fc 
riom^  her  home,  a  distance  of  eighteen  miles,  to  the  defendant's  stables, 
she  remained  two  days.  The  son,  when  called  for  the  defendant,  sa 
legs  were  swollen ;  that  his  father,  on  sending  him  to  the  Worlds  En 
told  him  not  to  bring  away  the  mare  without  the  warranty,  and  was 
by  the  ^ct  of  his  son,  in  bringing  the  mare  home,  under  the  circumstances. 
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with  him  on  his  return  for  having  done  so.  The  mare  was  sent  back  for  un- 
fioundness,  but  the  plaintiff  refused  to  receive  her,  and  she  was  put  out  of 
the  yard;  and  it  did  not  appear  what  had  become  of  her.  The  witness  who 
took  her  back,  as  well  as  the  son,  said  t!ie  mare  was  not  sound.  This  evi- 
dence was  objected  to,  but  afterwards  admitted  in  mitigation  of  the  damages. 
The  learoed  judge  told  the  jury,  that  the  plaintiff  was  bound  to  prove  a  deli- 
Tery  of  the  mare ;  but  that  there  could  be  no  delivery  without  an  acceptance 
upon  the  part  of  the  defendant.  That  the  defendant  required  two  things,  a 
receipt,  and  a  warranty  inserted  in  it  That  the  plaintiff  had  given  neither  ; 
and  therefore  the  question  was»  had  the  defendant  waived  them  by  accepting 
the  mare,  which  would  depend  on  whether  or  not  he  had  returned  her  within 
I  reasonable  time.  If  they  thought  he  had  returned  her  within  a  reasonable 
time,  to  find  a  verdict  for  the  defendant ;  if  not,  for  the  plaintiff.  They  would 
dso  say^  whether  the  defendant's  son  had  authority  to  take  away  the  mare 
without  a  warranty.  The  jury  found,  that  the  defendant  had  not  accepted 
the  mare,  and  that  the  defendant's  son,  had  not  authority  to  take  away  the 
mare.  The  learned  judge  directed  a  verdict  for  the  defendant,  givinrjf  leave 
to  the  plaintiff  to  move  to  enter  a  verdict,  if  the  Court  should  think  both  tho 
diiectjoo  and  admission  of  evidence  of  luisoundness  wrong. 


JOBDAN 
t». 

Norton. 


Taifaurd,  Seijt.,  having  obtained  a  rule  accordingly,. 


LudloWy  Serjt,  shewed  cause. — As  the  defendant's  son  acted  without  au- 
ttority,  the  defendant  is  not  bound  by  this  act.  The  plaintiff  ought  to  have 
Mt  a  receipt  an<>  warranty,  as  it  was  upon  those  terms  alone  that  the 
tfcndant  consented  to  purchase  the  mare. — [^Parke,  B. — The  letter  of  the  26th 
iBqnires  a  warranty,'  of  "  sound,  and  quiet  in  harness ;"  but  the  plaintiff,  in 
Ki  answer,  only  gives  a  warranty  of  soundness,  and  quiet  in  double  harness.] 
^nder  these  circumstances,  the  defendant  was  not  bound  to  accept  tha 
■fee;  and  having  sent  her  back  within  a  reasonable  time,  he  must  be  consi- 
ksA  as  having  repudiated  the  contract. 


Tdfourdt  Serjt.,  and  Keating,  in  support  of  the  rule. — There  was  a  com- 
pbte  delivery  of  the  mare  at  the  WorUCe  End,  and  an  acceptance  of  her  by 
the  son,  who  was  the  agent  of  the  vendor  for  all  purposes.  The  giving  a 
VBoeipt  was  not  a  condition  precedent  on  the  part  of  the  plaintiff,  but  was 
Mly  to  be  given  on  payment  of  the  money.  It  was  a  misdirection  on  the  part 
tf  the  learned  judge,  to  ask  if  the  defendant  had  accepted,  as  there  was  a 
complete  binding  contract.  Before  the  letter  of  the  17th  October,  the  son  had 
oddfiD  the  mare,  and  the  defendant  offered  twenty  guineas  for  her,  which  was 
tmised.  Then  comes  the  ietter  of  the  defendant,  upon  the  terms  of  which 
Iheie  iraa  a  complete  contract,  subject  to  a  warranty.  The  warranty,  then 
idjiiired,  imported  soundness  only ;  but  the  defendant  afterwards  introduces 
^Dew  term  as  to  the  warranty,  to  which  the  plaintiff  never  assented.  But 
*Vtt  aasaming  that  the  contract  remained  open,  the  acts  of  the  defendant 
^tte  sufficient  to  ^j.  him  with  an  implicit  promise ;  and  it  was  a  misdirection 
^^  the  jury  if  the  mare  had  been  kept  beyond  a  reasonable  time.  The  fuaa 
^  the  mare  twenty  miles,  the  defendant  kept  her  two  or  three   days, 

Ji2 
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Exchequer,      and  then  she  was  returned,  with  her  legs  swollen.     Street  y.  Blay  (a), 

Jordan        establishes  this  proposition,  that  if  a  party  purchase  a  specific  chattel,  and 

V*  having  had  an  opportunity  of  exercising  his  judgment  upon  it,  receives  it 

into  his  possession,  he  cannot  afterwards  rescind  the  contract,  on  the  ground 

that  the  warranty  has  not  been  complied  with. 

Parke,  B. — I  am  of  opinion  that  this  rule  must  be  discharged.  The  liist 
question  is,  whether  there  was  any  evidence  of  a  complete  contract  in  writing; 
because  if  there  was,  the  only  necessary  step  to  enable  the  plaintiff  to  recover 
would  be,  to  prove  a  delivery  of  the  mare  at  the  place  assigned.  Now  the 
mare  had  been  seen  and  ridden,  and  twenty  guineas  offered  for  her,  prior  to 
the  17th  October  ;  but  the  plaintiff  would  not  agree  to  the  terms.  The  letter 
of  the  17th  October  is  written,  containing  a  proposal  to  purchase  the  mare, 
and  give  twenty  guineas  for  her,  provided  she  is  warranted.  As  tothetenns 
of  the  warranty,  they  are  not  mentioned,  but  remained  to  be  agreed  upon, 
and  if  not  agreed  upon,  there  was  no  complete  contract.  Then  comes  the 
letter  of  the  26th  October^  by  which  he  agrees  to  be  bound  by  the  contract, 
provided  the  plaintiff  will  give  a  warranty  of  a  particular  description,  nameij, 
that  the  mare  is  quiet  in  harness,  which  means,  harness  of  all  kinds.  The 
plaintiff  answers  that  letter,  by  giving  a  warranty  as  to  double  harness  only, 
there  is  no  warranty  as  to  single  harness.  Then  as  to  the  conduct  of  the 
parties ;  does  the  acceptance  by  the  defendant's  son,  at  the  World' t  End^ 
amount  to  an  acceptance,  upon  the  limited  terms  of  warranted  sound  in 
double  harness.  It  is  contended  that  the  defendant  is  bound  by  all  his  Foa 
does  ;  but  that  is  not  so,  the  ^on  had  only  a  limited  authority.  There  is  no 
hardship  on  the  plaintiff,  because  he  was  distinctly  informed  that  the  son  vu 
to  pay  for  the  mare,  provided  she  was  warranted  sound,  and  quiet  in  harness. 
Therefore  the  son  could  not  bind  the  defendant  by  a  new  implied  contract. 
The  remaining  question  is,  whether  the  defendant  has  accepted  the  mare  upoo 
the  new  terms  ;  that  has  been  left  to  the  jury,  and  they  have  found  that  there 
never  was  a  complete  binding  contract. 

Boll  AND,  B. — I  am  of  the  same  opinion.  It  is  said  that  after  the  son  took 
the  mare  home,  she  was  kept  so  long  as  to  amount  to  an  acquiescence  upon 
the  part  of  the  defendant.  That  argument  may  be  better  applied  to  a  speciDc 
chattel,  and  where  the  party  has  had  an  opportunity  of  exercising  his  judg- 
ment upon  it.  Here,  the  plaintiff  never  gave  a  warranty  as  to  all  hatoess, 
which  was  the  one  required,  but  only  as  to  double  harness. 

Alderson,  B. — If  the  son  was  authorized  to  receive  the  mare  upon  the 
limited  terms,  as  if  the  father  had  accepted  the  delivery,  the  contract  would 
have  been  complete ;  but  the  son  had  no  authority  to  contract,  and  the 
defendant  repudiates  the  acceptance  on  the  part  of  his  son, 

.  GuRNEYi  B.,  concurred. 

Rule  discharged. 

(o)  2  B.  Se  Add.  460. 
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Rhode**  v.  Smethtirst^  Administrator^  &c.  Bxchiquer. 


ASSUMPSIT,     The  first  count  of  the  declaration  stated,  that  one  Jamei  The  plaintiff 

Ilobson,  in  his  life  time,  and  before  the  commencement  of  this  suit,  to  Jf  ][JJ,^*  **^** 

wit,  on  the  1 3th  day  of  May,  1818,  made  his  promissory  note  in  writing,  and  afrainstf.  in 

thereby  promised  to  pay  to  the  plaintiff  or  his  order,  on  demand,  2,500/.,  latter  died  m  * 

together  with  lawful  interest  for  the  same,  from  the  date  thereof  until  paid,  j^®^»  »©  action 

for  Talue  received  of  him.     And  the  said  James  Hobson  then  delivered  the  commenced 

Mid  note  to  the  plaintiff,  and  then,  in  consideration  of  the  premises,  promised  someVitigSi'ion 

the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof;  yet  took  place  re«- 

the  said  James  Ilobeon,  in  his  life  time,  and  the  defendant,  administrator  as  wili,^and  in 

tforesaid,   since  his  death  have  disreeardvd  the   said  promise  of  the  said  -^H"*.  1^35,  ad« 

r  r#  «  1  .  »      .      ■  .  ^1  11  1  r  mmistration  of 

James  Hooson,  and  have  not,  nor  hath  either  of  them,  paid  the  said  sum  oi  the  effects  of 

money  in  the  said  promissory  note  specified,  or  the  interest  for  the  same,  but,  ^fg^^JIJ^  ^^ 

Ofl  the  contrary  thereof,  there  were  at  the  time  of  the  commencement  of  this  the  defendant, 

iiiit, and  still  are,  due  and  owing  to  the  said  plaintiff,  the  said  principal  sum  5^^  isddtthe" 

of  2,500/.,  in  the  said  promissory  note  specified,  and  a  large  sum  of  money,  piamti^com- 

towif,  the  sum  of  712/.  8f.  as  and  for  lawful  interest  for  the  same,  contrary  action  :--H^W, 

to  the  tencff  and  effect  of  the  said  note.     The  declaration  contained  other  JJ'a^s  b«red\V 

counts  which  are  not  material.     The  third  plea  was,  **  And  for  a  further  the  Statute  of 

plea  to  the  first  four  counts  of  the  said  declaration,  the  defendant  administra-  and  that**the 

tor  as  aforesaid,  says,  that  the  said  several  supposed  causes  of  action  in  the  plaintiff  was  not 

J-         -  »        ^    »  ,     ,.,  ,rr  .,  ^     ,  entitled  to  de- 

lud  first  four  counts  mentioned,  did  not,  nor  did  any  or  either  of  them,  or  duct  from  the 
•J  part  thereof,  accrue  to  the  plaintiff  at  any  time  within  six  years  next  J!*  J^"V^* 
Ubre  the  commencement  of  this  suit,  in  the  manner  and  form,  as  the  plaintiff  the  death  of  B. 
Iitt  above  thereof  in  those  said  counts  complained;  and  this  the  defendant  is   *? admlnlstnJ- 
teady  to  verify,"  &c.  *»<>"  to  *he  de- 

Repiieaiton.  And  as  to  the  said  third  plea  of  the  defendant,  so  far  as 
the  same  relates  to  the  said  first  count  of  the  said  declaration,  the  plaintiff 
•iith,  that  thi  said  causes  o^  action  in  that  count  mentioned  accrued  to  the 
plaintiff  within  six  years  next  before  the  time  of  the  death  of  the  said  James 
Hohton,  \o  wit,  on  the  first  day  of  May,  1829  ;  and  that  afterwards,  to  wit, 
on  the  13th  day  o{  May  1830,  the  said/awe*  Nobsomhed,  having  heretofore 
to  wit,  on  the  8th  dd^y  of  February,  1817,  signed  a  certain  testamentary  paper 
pnrporting  to  be  the  last  will  and  testanient  of  him  the  said  James  Hobson, 
and  tliereby  then  named  and  appointed  the  plaintiff  and  Betty  Hobson, 
which  said  Betty  Hobson  died  in  the  lifetime  of  the  said  James  Hobson,  exe- 
cutor and  executrix  thereof,  and  having  afterwards  in  his  lifetime,  to  wit,  on 
"te  Mth  day  of  December,  1829,  signed  a  certain  other  testamentary  paper, 
also  pnrpor .  g  to  be  the  last  will  and  testament  oi  him  the  said  James  Hobson, 
wherein  no  person  was  named  as  executor  thereofi  And  the  plaintiff  further 
■ailh,  that  shortly  after  the  death  of  the  said  James  Hobson,  and  before  the 
Snnt  of  administration  of  the  goods  and  chattels,  rights,  and  hereditaments  of 
^  aaid  James  Hobson  deceased,  at  the  time  of  his  death,  to  the  defendant 
^ any  other  person,  to  wit,  on  the  1st  day  o(  October,  1830,  the  plaintiff 
^PpM  to  the  propel  ecclesiastical  Court,  (that  is  to  say)  the  G)n8istory  Court 
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r, 
SmBT  HURST. 


of  Chester,  that  probate  of  the  said  testamentary  paper  hereinbefore  firstly 
mentioned  as  the  last  will  and  testament  uf  the  said  Jamee  Jlobson,  de- 
ceased, might  be  granted   to  him   the  plaintiff)   as  the  executor  thereof 
therein  nanted ;  whereupon,  to  wit,  on  the  day  and  year  last  af(Mresaid,  the 
defendant  then  claiming  to  be  next  of  kin  to  the  said  James  Hohson,  deceased, 
produced  to  the  said  last-mentioned  Court  the  said  testamentary  paper  here- 
inbefore secondly  mentioned,  and  then  required  of  the  said  last-mentioned 
Court,  that  administration  of  all  and  singular  the  goods,  chattels,  and  credits 
of  the  said  James  Hobson,  deceased,  at  the  time  of  his  death,  with  the  said 
last-mentioned  testamentary  paper,  annexed  as  the  last  will  and  testament  of 
the  said  James  Hobson,  deceased,  should  be  then  granted  to  her  the  defend- 
ant, as  such  next  of  kin  of  the  said  James  Hobson,  deceased,  as  aforesaid; 
and  thereupon  it  being  the  opinion  of  the  said  last-mentioned  Court,  that  the 
plaintiff  was  entitled  to  probate  of  the  said  testamentary  paper  hereinbefore 
firstly  mentioned,  as  the  last  will  and  testament  of  the  said  James  ffobson, 
deceased,  it  was  afterwards,  to  wit,  on  the  22d  day  of  November,  1832,  by 
the  reverend  and  worshipful  Henry  Raikes,  clerk,  master  of  arts,  yicar- 
general  and  official  principal  of  the  right  rev.  Father  in  God,  John  Bird, 
by  divine  providence  lord  bishop  of  Chester,  decreed  that  probate  of  the 
said  testamentary  paper,  hereinbefore  firstly  mentioned,  as  the  last  will  and 
testament  of  the  said  James  Hobson,  deceased,  should  be  granted  to  the 
plaintiff,  whereupon  the  defendant  then  appealed  against  the  said  decree  to 
the  Chancery  Court  of  York,  and  such  proceedings  were  therefore  had,  that 
afterwards,  to  wit,  on  the  26th  of  July,  A,  D.  1833,  the  said  decree  of  the 
said  Consistory  Court  of  Chester  was,  by  the  right  worshipful  GranmUs 
Harcourt  Vernon,  M.  A.,  official  principal  of  the  said  Chancery  Court  of  York, 
reversed,  annulled,  and  rescinded,  and  the  defendant  was  then,  by  the  sud 
Granville  Harcourt  Femon,  as  such  official  principal  of  the  said  last-mentioned 
Court,  declared  to  be  entitled,  as  the  next  of  kin  of  the  said  James  Hobson, 
deceased,  to  the  administration  of  all  and  singular  the  goods  and  chattds, 
rights,  and  credits  of  the  said  James  Hobson,  deceased,  at  the  time  of  his 
death,  with  the  said  testamentary  paper  hereinbefore  secondly  mentioned,  as 
the  last  will  and  testament  Of  the  said  James  Hobson,  deceased ;  whereupon 
the  plaintiff  then,  to  wit,  on  the  day  and  year  last  aforesaid,  appealed  against 
the  said  last-mentioned  decree,  to  the  most  noble  and  right  honourable  the 
Judicial  Committee  of  the  Privy  Council  of  his  late  Majesty  king  Wiiliam 
the  Fourth,  and  such  proceedings  were  thereupon  had,  that  atlerwards,  to 
wit,  on  the  2d  of  February,  1 835,  by  a  certain  report  then  made  to  his  said 
late  Majesty  in  and  by  the  said  judicial  committee,  it  was  then  reported  and 
recommended  that  the  said  decree  of  the  said  Chancery  Court  of  York  should 
be  affirmed  ;  and  that  administration  of  all  and  singular  the  goods,  chattelSi 
rio-hts,  and  credits,  which  were  of  the  said  James  Hobson,  deceased,  at  the 
time  of  his  death,  with  the  said  testamentary  paper  hereinbefore  secondly 
mentioned  as  the  last  will  and  testament  of  the  said  James  Hobson,  should 
be  granted  to  the  defendant ;  which  said  report  was  afterwards,  to  wit,  on  the 
18th  of  the  said  month  of  February,  by  his  late  Majesty  in  Council,  duly 
affirmed;  in  pursuance  whereof,  afterwards  and  not  at  any  earlier  period,  to 
wit,  on  the  18th  of  June,  1835,  administration  of  all  and  singular  the  goods, 
chattels,  rights,  and  credits,  which  were  of  the  said  James  Hobson,  deceased, 
at  the  time  of  his  death,  with  the  said  last  will  and  testament  uf  the  said 


TRINITY  TERM,  1838. 


289 


Ilobfon,  deceased,  annexed,  was  duly  granted  to  the  defendant ;  and 
he  plaintiff  in  fact,  further  Baith,  that  until  the  said  grant  of  administration 
o  made  to  the  defendant  as  aforesaid,  there  was  not  at  any  time,  from  the 
ime  of  the  death  of  the  said  James  Hobson,  any  legal  personal  representative 
if  the  said  James  Hobson,  deceased,  or  any  other  person  whomsoerer,  liable 
0  the  plaintiff,  and  against  whom  the  plaintiff  could  commence  any  action  or 
niit  in  respect  of  the  said  causes  of  action,  in  the  said  first  count  mentioned; 
ind  that  within  a  reasonable  time,  (that  is  to  say),  within  the  space  of  three 
months  ailer  the  said  grant  of  administration  to  the  said  defendant  as  aforesaid, 
to  wit,  on  the  12th  of  September,  1835,  the  plaintiff  issued  his  writ  of  sum- 
mons out  of  the  said  Court  here,  and  thereby  commenced  his  said  action 
against  the  defendant  as  such  administratrix  as  aforesaid,  in  respect  of  the 
said  sums  of  money  and  causes  of  action  in  the  said  first  count  of  the  said 
declaration  mentioned ;  and  the  plaintiff,  in  fact,  says,  that  the  said  period 
which  respectively  elapsed  between  the  accruing  of  the  said  causes  of  action 
ID  the  said  first  count  mentioned,  as  hereinbefore  mentioned,  and  the  time  of 
the  death  of  the  said  Jamee  Hobson,  and  between  the  said  grant  of  adminis- 
tittion  to  the  defendant  as  aforesaid  and  the  time  of  the  commencement  of 
tin  suit,  do  not  together  amount  to  the  period  of  six  years,  but  only  to  a 
Mch  less  time,  to  wit,  to  the  period  of  one  year  and  four  months,  and  this 
Ae  plaintiff  is  ready  to  verify. 

Rejoinder,  And  the  defendant,  as  to  the  said  replication  of  the  said  plain- 
tiffto  the  said  third  plea  of  the  said  defendant,  so  far  as  relates  to  the  first 
coQDt  of  the  said  declaration,  says,  that  the  said  causes  of  action,  in  that 
ooont  mentioned,  did  not  accrue  to  the  plaintiff  within  six  years  next  before 
tktime  of  the  death  of  the  said  James  Hobson,  in  manner  and  form  as  the 
plaintiff  has  above,  in  his  said  replication  in  that  plea,  so  far  as  relates  to 
the  said  first  count,  alleged. 

At  the  trial  a  verdict  was  found  for  the  plaintiff  upon  all  the  counts  of  the 
(kclaration.  A  rule  having  been  obtained  to  arrest  the  judgment  upon  the 
int  count. 
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Sir  W.  W.  FoUett  shewed  cause. — Tt  is  clear  upon  this  record  that 
though  six  years  have  passed  since  the  cause  of  action  accrued,  yet  that  six 
years  have  not  elapsed  during  which  the  plaintiff  might  have  sued,  but  only  one 
year  and  four  months.  The  21  Jac,  1,  c.  16,  s.  3,  provides  *'  that  all  actions 
tipon  the  case  (other  than  slander)  shall  be  commenced  and  sued  within  six 
Jem  next  after  the  cause  of  such  actions,  and  not  afler.  The  question  then  is, 
whether  there  are  to  be  six  years,  during  all  which  the  party  could  commence 
hii  action,  or  whether  a  lapse  of  six  years  is  to  be  a  bar,  whether  the  party 
kd  the  power  of  suing  or  not.  It  is  admitted  that  where  a  cause  of 
•ction  has  accrued  to  a  testator,  his  executor  will  stand  in  the  same  situation 
•nd  be  affected  by  the  Statute,  Hickman  v.  Walker  (a).  As  in  the  case  of  a 
formeeUm  in  descender,  the  20  years  will  begin  to  run  when  the  title  descends 
lo  the  first  heir  in  tail,  Tolsan  v.  Kaye  (5).  This  Act  of  Parliament  has,  in 
n»Dy  instances,  received  a  liberal  construction.  Under  the  third  and  seventh 
^ions  two  Questions  have  arisen,  and  both  have  been  decided  against  the  let- 
ter, and  according  to  the  spirit  of  the  Act     Thus,  in  section  3,  actions  on  the 


(a)  Willis,  27. 


(6)  3  B.  &  R  217;  6  Moore,  542. 
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case  are  specially  mentioned  ;  but  in  section  7,  actions  on  the  case,  except 
for  words,  arc  specially  excluded.    So  upon  section  7,  supposing  the  party 
to  be  an  infant  at  the  time  the  six  years  expired,  it  was  objected  that  be 
could  not  then  bring  his  action,  but  must  wait  until  after  he  was  of  full  age 
Both  these  cases  were  decided  in  favour  of  the  intention  of  the  legislature, 
and  against  the  letter  of  the  Act,  Chandler  y.  ViUu  (c),  Crosier  v.  TomUh- 
ion  {d).     The  action  of  trover  has  also  been  decided  to  be  within  the  third 
section,  though  omitted  in  the  enumeration  of  the  actions  in  the  subsequent 
part  of  it,  Swayn  y.  Stephens  {e).    Again,  in  Matthews  y.  Phillips  (f\  the 
words  of  the  Act  were  departed  from.     That  case  decided,  that  if  an  action 
be  commenced  in  an  inferior  Court,  and  then  removed  by  habeas  eorpui  into 
the  King's  Bencht  where  the  plaintiff  declares  de  novo,  and  the  defendant 
pleads  the  Statute,  the  plaintiff  may  reply  the  suit  below,  and  shew  that  to 
have  commenced  within  six  years  of  the  cause  of  action.     If  there  has  been 
no  laches  or  default,  the  Statute  will  not  apply.     Wileochs  y.  Huggins(g), 
shews,  that  if  an  executor  takes  out  proper  process  within  a  year  after  the 
death  of  the  testator,  if  the  six  years  be  not  lapsed  before  the  death  of  the 
testator,  though  they  be  lapsed  within  the  year,  yet  it  will  be  sufficient  to  take 
the  case  out  of  the  Statute.    Similar  cases  will  be  found  in  Com.  Dig^ 
tit.  "  Temps^^     Middleton  v.  Forbes,  in  a  note  to  Karver  y.  James  {h). 

But,  secondly,  the  Statute  will  not  run  where  the  plaintiff  is  unable  to  pro- 
ceed for  want  of  a  person  whom  he  can  sue.  Formerly  the  exception  in  the 
7th  section  as  to  persons  beyond  the  seas,  was  held  to  extend  to  plaintiffs  only 
and  not  to  defendant^.  Hall  v.  Wyboum  (i) ;  but  now,  hy^Ann,  c.  16,  s.  19, 
if  any  person,  against  vihom  there  is  any  cause  of  action,  for  seaman's  wageii- 
or  of  action  upon  the  case,  shall  be,  at  the  time  of  such  cause  of  action 
accrued,  beyond  the  seas,  the  person  entitled  to  the  action  may  bring  th» 
same  against  such  person  after  his  return  from  beyond  the  seas,  within  tha 
time  limited  by  the  21  Jac,  1,  c.  16.  The  Statute  will  not  run  if  there  be  no 
executor,  until  administration  be  taken  out,  Joliffe  y.  Pitt(j),  The  rule^ 
that  when  the  Statute  has  once  began  to  run,  it  does  not  stop,  only  applies 
to  cases  where  the  plaintiff  might  have  proceeded  with  his  actions,  but  is  in- 
applicable where  the  law  prevents  him.  It  appears  from  the  case  of  Curry  J. 
Stephenson  {k)  that  where  money  is  received  after  the  death  of  the  intestate^ 
and  no  administration  is  taken  out  until  more  than  six  years  afterwards,  the 
time  of  limitation  must  be  computed  from  the  day  on  which  the  letters  of  ad- 
ministration were  granted.  It  is  true,  that  in  that  case  the  cause  of  action 
accrued  after  the  death  of  the  intestate,  but  still  the  same  principle  applitf 
here.  So  where  an  action  was  brought  by  an  administrator  upon  a  bill  of 
exchange,  payable  to  the  intestate,  but  accepted  after  his  death,  it  was  ex- 
pressly decided  that  the  Statute  of  Limitations  began  to  run  from  the  time  of 
granting  the  letters  of  administration,  and  not  from  the  time  the  bills  became 
due,  there  being  no  cause  of  action  until  there  is  a  party  capable  of  suiof» 
Murray  v.  East  India  Company  (/).  Those  were  cases  in  which  the  plain- 
tiff, at  a  subsequent  period,  was  first  clothed  with  the  right  of  suing ;  ho^ 
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2  Mod.  71 ;  Fitz.  81. 


2  Saund.  120. 
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(/)  2  Salk.  424. 

(g)  2Stra.907;Fita.289. 


(h)  Willcs,  255. 
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his  is  a  caste  of  a  defendant  not  having  taken  out  letters  of  administration,  Sxt^teqwr, 
lid  there  being  therefore  no  person  whom  the  plaintiff  could  sue.  Webster  Rhodes 
.  W^bnter  (m),  Perry  v.  Jenkins  (n),  Douglas  v.  Forrest  (o),  are  to  the  ^  ». 
ame  effisct.  The  latter  case  can  only  be  supported  upon  the  ground  on 
rhich,  it  is  submitted,  that  this  case  ipust  be  determined,  namely,  that  the 
laintiff  was  not  guilty  of  laches,  as  there  was  no  one  whom  he  could  sue. 
liese  decisions  furnished  no  case  in  favour  of  the  Statute ;  under  these  cir- 
niDstances  the  Statute  does  not  apply,  unless  there  is  a  continuing  right  to 
ue  during  the  six  years. 

Sir  F.  Po/loek,  contrd. — The  Statute  of  Limitations  having  began  to  run 
;  the  time  of  HobsoiCs  death,  the  olaintiflT  is  barred  by  the  efflux  of  time, 
is  said  that  it  would  be  a  great  naraship  to  apply  the  Statute  to  a  case  in 
hich  a  parly  has  a  cause  of  action  for  one  day  only,  aid  then  dies  without 
iving  commenced  it.  No  doubt  extreme  cases  might  be  put,  but  a  much 
«ater  inconvenience  would  result  from  the  doctrine  contended  for  by  the 
aintiff,  namely  that  there  must  be,  during  every  part  of  the  six  years,  a 
lintiflfwho  can  sue,  and  a  person  who  can  be  sued,  and  if  any  interruption 
*  either  occurs,  so  much  of  the  time  is  to  l)e  taken  out  of  the  calculation, 
pon  the  same  principle,  it  might  be  contended,  that  no  Sundays,  or  days 
hen  offices  are  closed,  should  be  included  in  the  calculation.  Here  the  im- 
ediment  has  arisen  by  the  act  of  the  plaintiff,  in  carrying  on  the  contest 
r  the  office  of  executor.  Where  a  disability  is  once  removed,  the  Statute 
Atinues  to  run,  notwithstanding  any  subsequent  disability,  either  voluntary 
r involuntary.  Doe,  d.  Duroure  v.  Jones  (p).  In  this  respect  there  has  been 
uniform  constrnction  of  all  the  Statutes  of  Limitation.  The  21  Jac,  c.  16, 
mains  nothing  about  defendants.  In  Prideaux  v.  Webber  (q),  to  a  plea  off 
k  Statute  of  Limitations,  the  plaintiff  replied,  that  certain  rebels  had  usurped 
kKing^s  government,  and  none  of  the  King's  Courts  were  open;  but  the 
ha  was  held  a  good  bar,  because  there  is  not  any  exception  in  the  Act  of 
ndi  a  case,  and  infants  had  been  bound  thereby,  if  not  excepted.  It  might 
ire  been  said  that  a  civil  rebellion  was  an  exception,  ex  necessitate,  but  the 
•art  held  it  was  not.  By  the  1  W.  &  M.  c.  4,  in  consequence  o{  Hilary 
•TMy  1688,  not  being  kept,  the  time  l)ot\veen  the  10th  December  ^n^  the 
2lb  March f  is  not  included  in  computing  the  Statutes  of  Limitations 
bat  could  not  have  been  necessary,  if  the  ductrine  contended  for  by  the 
aiotiflf  oonid  be  supported.  So  in  the  24  Geo.  2,  c.  23,  for  changing  the 
fie,  a  clause  is  inserted  for  preserving  all  interests  that  would  be  affected, 
tie  next  Statute  is  the  4  &  5  Ann,  c.  16,  which  extended  the  7th  section  of 
e  Statute  of  James,  to  defendants. — [Sir  W.  W.  Follett  referred  to  Snode 
Ward{r),  upon  the  Statute  of  WiUiam  and  Mary,] — But  it  is  said,  that 
CHigh  you  may  sue  a  defendant  who  is  abroad,  yet  in  case  of  his  dying 
•road,  you  cannot  sue  his  executor,  without  the  assistance  of  the  Court. — 
iUerson,  B. — If  an  action  can  be  brought  against  an  executor  six  years 
ter  the  return  of  a  testator,  and  he  never  returns,  the  effect  would  be  that 
le  executor  might  be  sued  at  any  time.] — Murray  v.  The  East  India  Com- 

(m)  10  V».  93.  (p)  4  T.  R.  310. 

(«)  IMrJ.&rr.  118.  (y)  1  Lev.  31. 

(•)  4  Uing.  686 ;  1  M.  &  P.  663.  (r)  3  Lev.  283. 
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jEMmy,  and  Curry  t.  Siephensan,  shew  this,  that  the  Statute  of  Limitations 
does  not  apply,  unless  there  is  somebody  capable  of  suing  and  of  being  sued. 
In  the  former  case  there  was  a  defendant  without  a  plaintifi)  and  if  the  partj 
had  died  before  the  bill  became  due,  there  would  have  been  no  ground 
for  the  action.  Joliffe  v.  Piii  is  no  authority  for  the  position  contended 
for  on  the  other  side.  The  Statute  of  i^nn  passed  in  1705,  and  before  the 
plaintiff  was  barred.  Perry  v.  Jenkini  is  a  decision  of  a  CJourt  of  equitj, 
and  those  Courts  are  not  bound  by  the  Statute.  There  the  Chancellor'i 
judgment  only  amounts  to  this,  that  a  bill  of  revivor  is  not  a  new  application 
made  by  another  person,  and  that  so  far  as  the  Statute  was  concerned,  the 
action  was  commenced  in  due  time.  Webtter  v.  Webster  cannot  be  considered 
as  an  authority  one  way  or  the  other :  there,  the  ground  of  decision  wai^ 
that  the  party  was  an  executor  de  son  tort,  Wilcoeks  v.  Huggine  is  a  case  in 
which  the  disability  applies  to  the  plaintiff;  and  the  Court  there  said,  tkt 
if  the  second  executor  had  been  retarded  by  suits  about  the  will  or  adminii- 
tration,  it  would  have  altered  the  case ;  because  then  the  neglect  would  haie 
been  accounted  for.  Where  the  disability  is,  in  respect  of  the  deiendut, 
there  is  no  case  which  has  decided  that,  after  the  Statute  has  once  began  tt 
run,  it  does  not  continue  in  consequence  of  such  disability.  In  Matthewi  ▼. 
Phillips  there  was  no  laches  on  the  part  of  the  plaintiff;  in  Douglas  f. 
Forrest  the  Statute  had  never  began  to  run. 

Sir  W.  W.  FoUett  in  reply. — ^There  is  a  distinction  between  the  case  of  t 
person  who  has  a  right  to  sue,  and  who  has  a  defendant  whom  he  may  %w, 
but  is  prevented  by  the  disability  of  being  an  infant,  or  fioti  compos  meniii, 
and  where  there  is  no  one  whom  the  plaintiff  can  sue.  The  case  of  Hot,  d. 
Duroure  v.  Jones  depends  entirely  upon  the  exempting  clause  of  the  Adi 
because  the  third  section  requiring  the  action  to  be  commenced  within  aii 
years,  an  infant  having  a  cause  of  action  would  be  barred,  unless  he  csoe 
within  the  express  words  of  the  exception.  But  this  is  not  a  case  within 
the  enacting  part  of  the  Statute  ;  to  fall  within  it,  the  case  must  be  one,  in 
which  the  law  does  not  prevent  the  party  from  sumg.  Prideaux  T.  Wehhet 
is  no  authority  against  the  plaintiff,  because  there  the  legislature  spedsHj 
interfered  to  provide  against  an  unforeseen  event,  Snode  v.  Ward,  which  nis 
decided  under  the  Statute  of  William  and  Mary  is  a  strong  argument  in  (avonr 
of  the  view  now  taken.  The  legislature  meant  by  the  third  section,  that  there 
should  be  a  laches  on  the  part  of  the  plaintiff,  and  therefore  it  was  thought 
right  to  legislate  for  that  particular  casa  How  is  there  a  delay  by  the  act  of 
the  plaintiff,  he  was  appointed  executor  by  a  Court  of  competent  jurisdiction 
though  that  appointment  was  afterwards  reversed.  No  answer  has  been  given 
as  to  the  made  of  construing  the  Act,  namely,  not  by  its  words,  but  in  order 
to  give  effect  to  the  intention  of  the  legislature ;  there  is  no  authority  whet* 
ever  to  shew  that  the  Statute  applies,  where  during  a  part  of  the  six  yenrti 
there  is  no  person  in  esse,  capable  of  being  sued. 

Lord  A  DINGER,  C.  B. — The  Court  entertains  no  reasonable  doubt  upon 
this  case,  or  they  would  take  time  to  consider  their  judgment.  The  question 
appears  to  lie  in  a  narrow  compass.  It  is  said  that  such  a  case  as  this  hii 
never  occurred,  but  I  apprehend  it  will  be  found  that  similar  cases  have  very 
frequently  occurred  in  practice.    A  party  in  England,  against  whom  a  caufle 
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of  action  exists  in  1829,  (his  creditor  also  being  in  England,)  dies  in  1830 ; 

ifler  his  death,  some  litigation  takes  place  respecting  his  will,  and  some  time 

dq>$es  before  letters  of  administration  are  granted  to  the  defendant.     They 

tie  granted  in  18^,  and  in  September  of  that  year,  the  creditor  commences 

kift  suit  against  the  administratrix.     The  whole  period  from  the  first  accruing 

jbT  the  action,  embraces  more  than  six  years.     But  then  it  is  contended,  that 

although  a  cause  of  action  accrued,  and  there  was  a  party  to  sue,  and  another 

to  be  sued  ;  yet  because  some  litigation  ensued  at  the  death  of  the  debtor, 

tlie  plain tiff^s  right  was  suspended  then,  and  that  time  is  not  to  be  included 

ID  the  six  years.     Upon  a  plea  of  €u:tio  non  accrevit,  &c.  or  non  aetumpsii 

iikfra  sexannoSj  I  have  never  known  that  portion  of  the  time  deducted,  which 

was  occupied  in  proving  th<^  will.     It  is  said,  that  the  3d  section  of  the 

Statute  of  Jame9  contemplated  that  a  complete  cause  of  action,  with  the 

parties  to  sue  and  be  sued,  should  exist  during  the  whole  six  years.     The 

■eaningof  the  Statute  clearly  appears  to  me  to  be  this,  that  where  a  cause  of 

action  has  once  accrued,  with  the  capacity  of  suing  and  being  sued,  and  the 

Statute  has  begun  to  run,  it  will  continue  to  do  so ;  and  I  concur  in  the  doctrine 

|Md  down  in  WUcocks  v.  Huggins.    But  then,  it  is  said,  that  there  are  cases 

k  equity  in  favour  of  the  plaintiff.     The  cases  in  equity  depend  upon  such 

awiety  of  circumstances  on  which  the  equity  has  arisen,  that  they  cannot 

.  |e  cited  as  authority  in  Courts  of  law,  especially  where  they  contravene  their 

ijedsbns.     In  some  cases  Courts  of  equity  may  see  manifest  injustice  in 

-  karring  the  debt,  and  may  wish  to  do  right  between  the  parties.     Joliffe  v. 

.  Alphas  been  referred  to.     There,  at  the  lime  the  debt  accrued,  both  debtor 

>:^iBd  creditor  were  abroad,  and  no  action  could  have  been  brought.     The  cre- 

jfitor  returned  in  1702,  and  then  he  commenced  his  suit  against  the  debtor, 

^liich  he  kept  alive  for  four  years,  when  the  debtor  died  abroad,  having  ap* 

pointed  an  executor,  who  was  also  abroad.     In  the  mean  time,  the  Statute 

of  the  4  &  5  Ann^  c  16,  passed.     In   1710,  the  executor  cnmo  to  England^ 

ud  proved  the  will,  and  in  1714  the  plaintiff  filed  his  bill.     There,  the  legis- 

littiire  had  shewn,  that  the  case  of  a  debtor  being  beyond  the  sea,  was  a 

IMSonable  exception  from  the  Statute  of  James,     But  there,  it  must  be  ob- 

•tfved,  that  the  party  had  commenced  his  action  by  original,  within  the  six 

^em  of  his  return.    Whether  that  case  is  founded  on  an  equitable  construe- 

tioD  of  the  Statute,  or  whether  it  can  be  sustained  by  the  words  of  the 

Statute,  it  is  not  necessary  to  inquire,  because  in  the  present  case  there  was 

%  power  to  commence  an  action,  and  none  was  commenced.     Murray  v. 

9«  Eaei  India  Ccmpany  stands  upon  a  totally  distinct  ground.     There, 

Hr.  Hope,  being  abroad,  dispatched  some  bills  of  exchange  to  his  agent  in 

tk^land;  on  the  passage  home,  Mr.  Hope  perished  ;  the  agent  acting  under 

^  power  of  attorney,  indorsed  the  bills,  and  it  afterwards  turned  out  that  the 

ifcnt's  authority  did  not  extend  to  the  indorsement  of  bills,  so  that  the  Com- 

ptByoouldDOt  defend  themselves  against  the  action.  There,  no  administration 

^the  eflects  of  Mr.  Hope  was  taken  out  until  after  the  six  years,  and  no  cause 

of  action  existed  at  his  death,  as  the  bills  were  not  then  due;  so  no  power  of 

^noging  ao  action  by  or  against  any  body  existed  till  administration  was 

9n>Bted.    The  cases  divide  themselves  into  classes :  first,  where  a  creditor  has 

^Mm&eDced  his  suit,  which  is  interrupted  by  his  death,  and  his  representative 

*H  commenced  a  new  action,  there,  by  analogy  to  the  case  of  a  judgment  re« 

^nrered,  it  has  been  held,  that  the  representative  is  not  barred  by  the  Statute, 
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buf  i«  to  prosecute  his  suit  within  a  certain  reasonable  time.    Secondlyi  when 
no  action  has  been  commenced,  on  account  of  the  party  having  uo  capacity  (o 
sue.     This  case  falls  within  neither  class,  as  there  was  a  capacity  to  sue,  bat 
no  action  has  been  commenced.     The  argument  of  the  plaintiff  supposes  thi 
legislature  to  have  foreseen  all  the  cases  of  interruption  by  death,  and  tohtfi 
intended  the  Statute  should  not  apply  to  them  at  all.     I  should  rather  sqr»  i 
that  the  legislature  did  not  think  it  necessary  to  make  any  provision  respeel* , 
ing  such  cases,  as  the  Statute  ran  when  the  action  first  accrued.    Bat  «e 
find  a  declaratory  law  was  necessary  in  the  1  W.  &  M,,  c.  14,  to  prevent  part ; 
of  a  year  from  being  included,  in  computation  upon  the  Statute  of  Limitatiooi : 
as  there  was  a  suspension  of  all  law ;  therefore,  the  legislature,  by  its  ows  ^ 
enactment,  has  negatively  shewn  that  in  ordinary  cases,  where  an  action  his 
accrued,  and  the  Statute  has  begun  to  run,  and  during  a  part  of  the  time 
there  could,  by  no  possibility,  be  both  a  plaintiff  to  sue,  and  a  defendant  to 
be  sued,  yet  that  such  time  is  to  be  included  in  the  computation.    I  an^ 
therefore,  of  opinion,  from  the  universal  practice,  the  opinion  of  the  legislatnn^ 
and  the  reason  of  the  thing,  that,  in  this  case,  the  time  which  occurred  after 
the  testator's  death,  and  before  administration  was  granted,  must  be  indudel 
in  the  computation  ;  and  that  therefore  the  judgment  must  be  arrested. 

Holland,  B. — During  a  great  portion  of  the  argiunent,  I  have  doubtel 
whether  the  plaintiff  was  not  entitled  to  our  judgment ;  and  I  concur,  wilk 
some  hesitation,  with  the  rest  of  the  Court. 


Alderson,  E — ^I  concur  in  the  judgment  given  by  my  lord.    It 
that  the  usual  rule  is,  that  if  the  Statute  once  begins  to  run,  it  will  contii 
that  is  to  say,  with  a  plaintiff  to  sue  and  a  defendant  to  be  sued  ;  the  dataj 
fixed ;    much  inconvenience  would  result  if  it  were  otherwise.    There 
be  a  great  many  beginnings  and  a  great  many  endings  to  add  up,  to 
whether  the  Statute  had  fully  run  or  not.     It  is  far  better  that  there  si 
be  a  particular  injury  to  one  individual,  than  a  general  inconvenience  to  dT 
persons.    But  the  question  is,  what  is  the  true  construction  of  the  Statute  tf 
Limitations  ?    In  cases  where  the  testator  has  commenced  a  suit,  an  equitaUt 
construction  has  been  put  upon  the  Statute ;  but  that  constructk>o  is  imp* 
plicable  here,  and  cannot  be  extended  to  this  case.  Upon  the  same  equity  tks 
executor  has  a  limited  time  to  commence  his  action,  and  where  he  is  guil^ 
of  no  laches,  it  is,  as  it  were,  appending  his  action  to  the  former  suit ;  and  ii 
such  cases,  a  longer  period  than  twelve  months  has  been  allowed.     So,  indl 
case  of  a  removal  from  an  inferior  Court,  the  defendant  prevents  the  ptf^ 
from  going  on,  and  there,  if  the  new  suit  is  commenced  within  a  reasonaUt 
time,  it  will  date  from  the  original  suit.    So  of  the  woman  who  marries  $tter 
action  brought,  if  the  husband  and  wife  promptly  commence  a  new  suit,  it 
shall  be  considered  a  continuation  of  the  first.     I  do  not  say  that  these  cases 
are  founded  upon  a  good  principle,  but  they  proceed  upon  an  equitable  ooo* 
St  ruction  of  the  Statute.    Joliffe  v.  Pitt  appears  to  have  been  decided  either 
upon  the  ground,  that  the  Statute  of  Anne  applied,  which  may  be  very  doubts 
ful,  or  that  being  a  suit  in  equity,  and  the  Statute  of  Anne  having  passed  befbie 
the  Statute  of  Limitations  completely  ran,  it  might  have  been  thought,  that,fitin 
analogy  to  the  Statute  of  Anne^  it  was  not  within  the  Statute  of  Limitatiooii 
Dfmglae  v.  Forreet  was  after  the  Statute  of  Anne  passed.    There  the  creditori 


TRINITY  TERM,  1838. 


245 


vhile  he  had  no  cause  of  action,  died  abroad  ;  and  the  Statute  could  not  be 
ODDsidcred  to  run  until  there  was  some  one  capable  of  suing.  Mvrray  v.  The 
Etii  India  Companjf  proceeded  upon  the  same  principle ;  so  also  in  Curry  v. 
SUpkenstm,  But  in  the  present  casT>  there  was  a  complete  right  of  action  in  the 
testator's  lifetime,  which  continued  for  some  time  with  a  capacity  to  sue  a 
pirtj  who  wa«  in  Ehgland,  Extreme  cases  maybe  put  on  both  sides;  for 
them  the  legislature  does  not  provide ;  and  we  are  to  decide  according  to  the 
poTi^ions  of  the  Statute.  I  therefore  think  that  the  replication  is  bad;  that 
tke  plea  is  well  founded,  and  that  the  judgment  must  be  arrested. 


GuBNEVy  B.9  concurred. 


Rule  absolute. 


Hall  and  others  v.  Rouse; 


Rhodes 

V. 

Smetuurst 


^pmS  cause  came  on  for  trial  at  the  Liverpool  Summer  Assizes,  1837,  when 

the  parties  agreed  to  a  reference ;  and  an  order  of  Nisi  PriuM  was  drawn 

^by  which  it  was  ordered,  that  the  jury  find  a  verdict  for  the  plaintiffs  by 

tesent,  damages  1000/.,  costs  40f.,  subject  to  be  reduced  or  vacated,  and 

Wtead  thereof,  a  verdict  for  defendant,  or  a  nonsuit  entered,  according  to  the 

pnt&  thereinafter  mentioned,  and  by  which  the  cause  and  all  matters  in  dif- 

were  referred  to  the  award  of  a  barrister,  so  as  he  made  and  published 

award  in  writing,  on  or  before  the  1  st  November  then  next ;  and  with 

to  enlarge  the  time,  as  he  should  think  fit.     The  usual  stipulations 

also  inserted.    The  plaintiff's  attorney  neglected  to  deliver  the  order  of 

r/VtW  to  the  arbitrator  until  after  the  expiration  of  the  time,  within  which 

award  was  to  be  made.     The  parties  subsequently  met  before  the  arbi- 

Mor,  when  the  defendant  refused  to  proceed  with  the  reference.     The  cause 

win  consequence  again  set  down  for  trial,  and  on  the  18th  November,  the 

|lniliirs  attorney  obtained  an  order  under  the  1  Will,  4,  c.  22,  s.  4,  to  ex- 

a  witness  who  was  ill,  upon  interrogatories.    Examiners  were  appointed 

this  order,  and  the  attorney  for  the  defendant  attended  the  examination 

^  ttdcnMS-examined  the  witness.     No  award  was  made,  nor  was  any  judgment 

I  Mered  on  the  record.     The  plaintiff  afterwards  gave  notice  of  trial  for  the 

%riiig  Assises  at  Liverpool^  1838,  and  entered  and  tried  the  cause.     The 

( Msosel  fat  the  defendant  objected  to  the  trial  taking  place ;  but  it  being  per- 

liiled  in,  Uiey  oflered  no  defence.    A  second  verdict  having  been  found  for 

Aepkmtifi: 

Cnnoftt,  on  a  former  day,  obtained  a  rule  to  set  it  aside,  and  for  a  new 
bid. 


Ho^gini  shewed  cause.^The  defendant  is  not  in  a  situation  to  make  this 

^pheation«  since^  if  there  has  been  any  irregularity,  he  has  consented  to 

itv  bjr  the  steps  he  has  taken  since  he  knew  that  the  arbitrator  could 

le  an  award.    By  attending  the  order  for  the  examination  of  the 

pUntirs  witness,  and  by  cross-examining,  he  has  admitted  the  propriety 
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of  (he  cause  being  a^in  sent  down  for  trial.  That  proceeding  eonld  onlj 
have  been  with  a  view  to  another  trial,  as  the  defendant  had  already  refuted 
to  proceed  with  the  reference.  Then  no  award  having  been  made  the  phiih 
tiff  had  a  right  to  try  the  cause  again.  Harper  v.  Abrahams  (a),  and  Hali  t. 
Phillips  (b),  are  express  authorities  on  that  point. — [Parke,  B. — ^In  Harper  v, 
Abraham 8,  the  arbitrator  died,  but  the  objection  arises  from  the  lapse  of  tk 
time,  for  making  the  award :  May  not  the  time  be  extended,  under  the  3  &  4 
H^.  A,  c.  42,  s.  39  ?] — It  is  submitted,  that  the  Statute  will  not  apply  to  a  mere 
order  of  reference,  w  m  h  lius  never  been  acted  upon. 


Creswell  and  Henderson  in  support  of  the  rule. — ^A  verdict  having  ben 
taken,  subject  to  a  reference,  it  is  irregular  to  take  the  cause  again  down  ftr 
trial,  until  that  verdict  has  been  disposed  of,  Evans  v.  Davies{c).  The  Act 
of  no  verdict  having  been  entered  on  the  record  does  not  a;(er  the  casein 
there  could  be  no  entry  until  the  award  was  made.  Secondly,  there  has  been 
no  waiver  of  the  irregularity.  The  order  of  reference  has  not  become  a  nnl- 
tity,  since  it  was  competent  for  either  party  to  apply  under  the  3  &  4  WiU. 
4,  c.  42,  s.  39  fur  an  enlargement  of  the  time,  even  after  it  had  expired,  /Vc- 
ter  V.  Newman  ((/).  Then  the  order  of  reference  being  in  force,  it  was  no 
waiver  to  attend  and  cross-examine  the  plaintiff's  witness.  It  is  the  con- 
stant practice,  to  order  a  commission  for  the  examination  of  witnesses  whik 
a  new  trial  is  pending.  The  order  in  this  case,  is  made  prospectively;  and 
it  is  to  be  assumed,  that  the  party  obtaining  it,  will  do  all  that  is  necessuy 
to  put  himself  in  a  proper  situation,  to  enable  him  to  use  it  at  a  subsequent 
trial. — [Alder 8cn,  B. — It  appears  from  the  case  of  Bacon  v.  CressweO{i\ 
that  an  application  should  have  been  made  to  try,  ds  novo,  but  if  a  new  tml 
is  to  be  had,  the  examination  must  be  considered  as  made  upon  a  valid  onkr 
and  as  if,  in  fact,  the  former  verdict  had  been  set  aside.] 


Parke,  B. — I  was  at  first  impressed  with  an  idea  that  there  had  heea  i 
waiver  of  the  irregularity ;  and  indeed  I  had  some  doubt  whether  there  m 
any  irregularity  at  all.     It  seems  to  me,  however,  that  there  is  no  aubstatitid 
difference,  between  an  entry  in  the  book  of  the  associate  and  an  entry  upon 
llie  record  ;  the  order  of  reference  is  an  admission  that  there  has  been  a  verdict, 
and  that  must  be  got  rid  of  before  the  cause  can  be  tried  again.     It  would  be 
irregular  to  suffer  the  former  verdict  to  remain,  unless  both  parties  agreed 
to  waive  it.     The  plaintiffs  have  shewn  their  intention  so  to  do ;  and  if  there 
had  been  any  act  done  by  the  defendant,  not  merely  a  non-feasance,  but  tf 
act  necessarily  importing  that  a  second  trial  must  take  place,  I  should  hare 
been  of  opinion  that  the  rule  must  have  been  dlschai^ed.     1  was  at  first 
struck  with  the  argument  of  Mr.  Hoggins,  who  contended  that  the  cross- 
examination  of  the  witness  was  such  an  act,  but  that  proceeded  upon  the  as- 
sumption that  no  valid  order  could  be  made  for  the  examination  of  a  witness 
while  the  former  verdict  remained.     But  I  see  nothing  to  prevent  the  Court 
from  making  a  prospeclive  order.     There  are  no  words  of  restriction  in  the 
Act  of  Parliament.     It  seems  to  me  that  the  examination  of  the  witness  was 
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a  Tftlid  ezamioation,  although  the  former  verdict  stood  upon  the  record.    I 
am  of  opinion  that  there  was  no  waiver,  and  that  the  rule  must  be  absolute. 

Aldbrson,  B. — ^I  am  of  the  same  opinion.  It  was  irregular  to  try  the  cause 
i^n  after  a  verdict  had  been  taken  at  Nisi  Prius,  If  the  arbitration  could 
not  be  proceeded  with,  it  was  competent  for  the  plaintiff  to  apply  to  the  Court 
to  set  aside  the  verdict ;  Bacon  v.  CressweU  is  an  authority  for  that  position. 
Bat  then,  it  is  contended,  that  the  irregularity  has  been  waived.  Though 
the  cross-examination  of  the  plaintiff's  witness  is  clearly  an  admission  that  if 
a  new  trial  is  to  take  place,  the  arbitration  is  at  an  end ;  I  do  not  see  how  it  is 
a  waiver  of  the  former  verdict,  inasmuch  as  it  might  have  been  done  upon  a 
tacit  condition  that  the  party  should  put  himself  in  a  situation  to  proceed  at 
the  next  Assizes.  Though  an  action  is  still  pending,  an  order  for  the  exami- 
lation  of  witnesses  may  be  made,  upon  the  faith,  that  the  party  obtaining  it, 
vill  put  himself  in  a  condition  to  try  regularly.  For  these  reasons  I  think 
the  second  trial  irregular. 


air 


Gurnet  B.,  concurred. 


Extn^ipuT, 


Rule  absolute. 


Penney  v.  The  Great  Western  Railway  0)mpany. 

1\EBT.     Hie  declaration  stated,  that  heretofore,  and  aAer  the  making  of  The  1  Vict. 

a  certein  Act  of  Parliament,  made  in  the  6  &  6  fVili.  4,  intituled,  "  An  (thS^Ww^rn 

Act  fix*  making  a  Railway  from  Bristol  to  join  the  London  and  Birmingham  *^^^^^  |^^0 

Idway,  near  London,  to  be  called  the  Great  Western  Railway,  with  branches  whereas  thein- 

inefrom  to  the  towns  of  Bradford  and  Trowbridge,  in  the  county  of  Wilts;''  J|J|jf  jforkSJ  w*^ 

wi  also  after  the  making  of  a  certain  other  Act  of  Parliament,  made  in  the  intended  to 

I  Victoria,  intituled,  "  An  Act  to  enable  the  Great  Western  Railway  Com-  S^tiguow  to 

pny  to  extend  the  Line  of  such  Railway,  and  for  other  purposes  relating  «  mansion- 

Ikreto;*'  the  plaintiff,  by  notice  in  writing,  then  left  at  the  office  of  the  de-  twelve  seres  of 

fcodanty  required  the  defendants  to  purchase  a  certain  mansion-house  and  }^°^*  '^^|^^ 

Pewnetft  Esq./  be  it  elflfacted,  That  in  case  the  said  WiWam  PenneUt  by  notice  in  writing,  shall 
require  the  said  Cooipany  to  purchase  the  said  Diansion>house  and  land,  it  shall  be  lawful  for 
them,  and  they  are  requirea  to  treat  for  the  purchase  thereof,  and  for  the  compensation  to 
be  inade  to  the  said  William  Penney^  his  heirs,  &c.,  in  respect  of  the  same ;  ana  in  case  the 
parties  shall  not  agree  as  to  the  value  or  the  compensation  to  be  given,  then  the  amount  shall 
M  ascertsined  by  the  verdict  of  a  jury  ;  and  in  case  default  shall  be  made  by  the  Company  in 
payment  of  the  sum  or  sums  to  be  settled  and  agreed  upon,  or  ascertained  by  the  verdict  of  a 
jury,  for  the  space  of  two  calendar  months  after  the  same  shall  have  been  settled,  agreed  upon, 
or  awarded,  then  it  shall  be  lawful  for  the  person  to  whom  such  money  ought  to  be  paid  to  sue 
for  and  recover  the  same  by  action  of  debt,  in  any  of  her  Majesty's  Courts  at  We$imtnMt«r.** 
Under  this  section  a  jury  was  impannelled,  and  awarded  7f'^02/.  as  a  compensation  to  the  plain* 
tiff.  The  declaration  stated  that  the  plaintiff,  by  a  notice  in  writing,  left  at  the  office  of  the 
defendants,  required  them  to  purchase  a  cert.iin  mansion-house  and  land  belonging  to  him,  the 
plaintiff,  and  mentioned  in  the  Act  of  Parliament.  It  then  stated  the  summonmg  of  the  jury, 
and  that  they  gave  a  verdict  for  7,5021.  as  compensation  to  the  plaintiff;  and  that  long  before 
the  commencement  of  this  suit,  two  calendar  months  had  elapsed  after  the  time  at  which  the 
amount  harl  been  awarded,  that  the  defondants  had  not  paid,  but  therein  had  wholly  failed  and 
made  default.  Plita* :  firtt^  that  from  the  time  when  the  compensation  was  ho  awarded  the  de* 
fendants  had  always  been  rrady  to  pay  the  sum,  upon  the  plaintiff's  making  or  shewing  a  good 
and  sufficient  title.  Secondly^  th«t  at  the  time  the  jury  ascertained  the  said  sum  of  7,d022.,  and 
iroB  thence  hitherto,  the  plaintiff  had  not  any  good  and  sufficient  title  to  the  mansion-house 
sad  lands: — J^Zd,  upon  demurrer  to  the  pleas,  that  it  was  consistent  with  the  declaration  that 
the  plaintiff  might  have  parted  with  his  title  afier  the  passing  of  the  Act,  and  that  the  decla- 
nti<m  waa  insulSctent,  for  not  shewing  a  default  of  rayment  pursvaiU  to  the  Act  of  PaHia$nmiL 

StmtU,  That  the  words  "  belonging  to  WiUiam  Penney,  Eaq./'  were  not  oonelttsire  of  the 

-•-*••'§  title. 


248 


TERM  REPORTS  in  the  EXCHEQUER. 


Exeiiequer, 
Fbnnet 

V, 

The  Great 

Western 

Railway 

Company. 


land  belonging  to  him,  the  said  plaintiff,  and  mentioned  in  the  Act  of  Parlia- 
ment hereinl)erore  secondly  mentioned.     And  whereas  the  plaintiff  and  de- 
fendants did  not  thereafter,  nor  at  any  time,  agree  as  to  the  value  of  such 
mansion-house  and  land,  nor  as  to  the  compensation,  recompence,  or  satis- 
faction to  be  made  to  the  plaintiff  in  respect  thereof,of  all  which  premises  the 
defendants  afterwards,  to  wit,  &c.,  had  notice.       And  whereas  also  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  the  defendants  issued  t 
warrant  under  their  common  seal,  to  the  sheriff  of  MiddleMtx^  commanding 
him  to  impanel,  summon,  and  return  a  jury,  &c.,  qualified,  &c.,  to  be  returned 
for  the  trial  of  issues  in  her  Majesty^s  Courts  of  record  at  We$tmtn9ier;  and 
the  plaintiff  says,  that  the  said  mansion-house  and  Land  were  and  are  situate 
in  the  county  of  Middlesex  ;  and  that  neither  the  said  sheriff,  nor  his  under* 
sheriff,  at  the  time  of  giving  such  notice  as  aforesaid  by  the  plaintiff  to  the 
defendants,  nor  at  any  time  before  or  since,  was  one  of  the  defendants,  nor 
enjoyed  any  office  of  trnst  or  profit  under  them,  nor  was  in  any  way  interested 
in  the  matter  in  question,  of  all  which  the  defendants,  to  wit,  &c.,  had  notice. 
And  the  plaintiff  further  saith,  that  aHer  the  issuing  of  the  warrant,  to  wit, 
&c.,  seven  days'  notice  in  writing  of  the  time  and  place  at  which  such  jury 
were  by  the  warrant,  appointed  and  required  to  be  returned,  was  given  by 
the  defendants  to  the  plaintiff,  by  delivering  such  notice  to  the  plaintiff;  and 
the  plaintiff  further  saith,  that  after  the  issuing  of  the  warrant,   to  wit,  in 
November,  1837,  the  sheriff  did,  in  obedience  to  the  warrant,  impanel,  san- 
mon,  and  return  a  jury  of  sufficient  men,  qualified,  &c.,  whereof  the  defendants 
had  notice;  and  the  plaintiff  further  says,  that  afterwards,  to  wit,  ontheday, 
&c.,  and  at  the  place  in  the  warrant  mentioned,  and  at  which  the  jury  wen^ 
by  the  warrant,  appointed  and  required  to  be  returned,  to  wit,  on  the  SOtbof 
November,  1837,  at    the  sheriff's  office,  in  Red  Lion  Square,  in  the  slid 
county,  the  persons  so  impanelled,  summoned,  and  returned,  did  appear  before 
the  sheriffs,  and  a  jury  of  twelve  men  were  afterwards,  to  wit,  &c.,  drawn  by 
the  sheriffs,  as  juries  ore  by  law  directed  to  be  drawn ;  and  the  said  jury 
afterwards,  to  wit,  on  the  Ist  o{  December,  1837,  did,  upon  their  oaths,  inquire 
of,  assess,  ascertain,  and  give  a  verdict  for  the  amount  to  be  paid  to  the  plaiih 
tiff^  as  and  for  the  value  of  the  said  mansion-house  and  land,  and  the  compen- 
sation, recompence,  and  satisfaction  to  be  made  to  the  plaintiff  in  respeci 
thereof,  and  did  then,  by  their  verdict,  ascerftiin  and  assess  such  amount  to 
be  7,502/,  of  lawful  money,  &c.,  and  did  then  and  there  duly  give  their  ver- 
dict for  the  said  sum,  to  be  paid  to  the  plaintiff  by  the  defendants ;  and  the 
said  amount  was,  to  wit,  &c.,  ascertained  by  the  verdict  of  the  jury,  in  the 
manner  provided  by  the  Act  of  Parliament  first  mentioned,  for  ascertaining 
and  settling  the  value  or  recompence  for  other  lands,  tenements,  &c.,  to  be 
taken  or  purchased  for  the  purposes  of  the  said  Act  of  Parliament  hereinbefore 
first  mentioned;  and  the  sheriff  did  aAerwards,  to  wit,  &c.,  adjudge  and  order 
the  said  sum  to  be  paid  by  the  defendants  to  the  plaintiff,  of  all  which  the 
defendants  afterwards,  to  wit,  &c.,  had  notice.    And  the  plaintiff  furtho*  saji» 
that  long  before  the  commencement  of  this  suit,  to  wit,  on  the  2d  of  Februarjft 
1838,  the  space  of  two  calendar  months  had  elapsed  from  and  aAer  the  time 
at  which  the  said  sum  of  money  had  been  so  awarded  by  the  jury  as  albresail 
and  that  the  defendants,  both  before  and  after  the  said  space  of  two  calender 
months  had  elapsed,  to  wit,  &c.,  and  on  divers  other  days  and  times,  yren 
requested  by  the  plaintiff  to  pay  him  the  sum  of  7,502/.9  but  that  the  defeod* 
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ants  have  not  paid  the  same,  nor  any  part  thereof,  but  have  therein  wholly 
&iled  and  made  default,  and  still  refuse  to  pay,  &c.,  and  thp  same  remains 
wholly  unpaid  to  the  plaintifiT,  whereby  an  action  hath  accrued,  &c..  to  demand 
the  said  sum. 

PUai:  fir%t,  the  defendants  say,  that  from  the  time  when  the  amount  to 
be  paid  to  the  plaintiff  for  the  value  of  the  mansion-house  and  land  in  the  de- 
duation  mentioned,  and  the  compensation,  recompence,  and  satisfaction  to  be 
nde  to  the  plaintiff  in  respect  thereof,  was  ascertained  and  assessed  by  the 
juiy  at  the  said  sum  of  7,502/.,  hitherto ;  the  defendants  have  bt-en  always 
Rtdy  and  willing  to  pay  to  the  plaintiff  the  said  sum,  upon  the  plaintiff  mak- 
ing or  shewing  to  the  defendants  a  good  and  sufficient  title  to  the  said  mnnsion- 
honve  and  lands.  And  the  defendants  further  say,  that  long  before  the  com- 
mencement of  this  suit,  and  within  the  space  of  two  calendar  months  after  the 
nid  sum  of  money  was  so  ascertained,  assessed,  and  awarded  by  the  jury,  as 
n  the  declaration  mentioned,  to  wit,  on  the  21st  o{  December ^  1837,  the  de- 
fendants did  request  the  plaintiff  to  make  or  shew  to  them,  the  defendants,  a 
food  and  sufficient  title  to  the  said  mansion-house  and  land,  and  then  offered 
to  pay  to  the  plaintiff  the  said  sum  of  7,502/,  upon  his  making  or  showing  to 
than  a  good  and  sufficient  title  to  the  same,  but  that  the  plair?tiff  did  not, 
when  so  requested  as  aforesaid,  or  at  any  other  time,  make  or  shew  to  the 
defendants  a  good  and  sufficient  title  to  the  said  mansion-house  and  land,  but 
kth  hitherto  wholly  refused  and  neglected  so  to  do.     Verification. 

Skemtdplea:  and  the  defendants,  for  a  further  plea  in  this  behalf,  say,  that 
[  ftl  plaiDtiff  had  not,  at  the  time  when  the  said  jury  ascertained  and  assessed 
4s  said  sum  of  7,502/,  as  in  the  declaration  mentioned,  nor  from  thence 
^KhfBttOf  any  good  or  sufficient  title  in  him,  the  plaintiff,  to  the  said  mansion- 
and  land;  and  that  the  plaintiff  has  been,  from  the  time  when  the  said 
so  ascertained  and  assessed  the  said  sum  as  aforesaid,  hitherto  unable  to 
Hhor  procure  a  good  and  sufficient  title  to  the  said  mansion-house  and 
mi  or  to  convey,  to  or  vest  in,  or  procure  to  be  conveyed  to  or  vested  in 
AiMfodants,  a  good  and  sufficient  title  to  the  same;  nor  would  a  good  and 
^^  Hiaent  title  to  the  same  have  passed  to  or  vested  in  (he  defendants,  upon 
Ai  payment  of  the  said  sum  at  any  time  after  the  said  sum  was  so  ascer- 
and  assessed  as  aforesaid. .   Verification, 
Bfmial  demurrer  and  joinder. 

The  points  stated  for  argument  by  the  plaintiff  were,  that  the  right  of  action 

kpimk  by  Stat.  1  Ftc/.,  c.  92,  s.  28  (local  and  personal,  public),  upon  the 

iVpbatioQ  of  two  months  from  the  verdict  without  proof  of  title,  and  that  the 

||hiitiff*s  title  is  recognized  by  the  same  section.     The  points  stated  by  the 

U  were,  that  upon  the  true  construction  of  the  Statutes  mentioned 

the  declaration,  the  plaintiff  is  not  entitled  to  claim  the  sum  of  money 

[^iicMtobe  recoTered,  without  having  and  making,  or  at  least  without  hav- 

a title  to  the  premises;  also,  that  assuming  the  Statute  1  Vict,,  c.  92, 

tB^does  racognixe  a  title  in  the  plaintiff,  yet  that  such  recognition  does  not 

toaoy  time  subsequent  to  the  passing  of  the  said  Act;  also,  that  it 

not  appear  on  the  record  what  estate  the  plaintiff  pretends  to  have,  or 

^tmmj  to  the  defendants. 

Sr  jR  Paltodkt  in  support  of  the  demurrer. — Tlie  Acts  of  Parliament  ao* 
fifidde  to  this  caae  are  the  5  &  6  Hill.  4,  c.  cvii,  and  the  1  Vict.,  c.  zcii ; 
niLi  s 
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and  the  question  turns  upon  the  28th  action  of  the  latter  Act  (a), 
section  expressly  provides  fur  the  estate  of  Mr.  Penney,  and  therefore  thi 
&  40th  sections  (^)  of  the  5  &  6  Will  4»  c.  cvii,  do  not  afiect  the  case,  si 


(a)  Sec.  28.  **  And  wliereas  the  SAid 
intended  railway  and  works  are  intended 
to  pass  nearly  contiguous  to  a  mansion- 
house  and  twelve  acres  of  land  at  ff^esh 
borne,  in  the  said  parish  of  Ptiddington, 
belonging  to  fFilliam  Penney ^  Esq.  ;  be 
it  therefore  enacted,  That  in  case  the  said 
WilUam  Penney y  his  heirs  or  assigns, 
shall,  by  notice  in  writing,  to  be  left  at 
the  office  of  the  said  Company,  require 
the  said  Company  to  purchase  the  said 
mansion-house  and  land,  it  shall  be  law- 
ful for  the  said  Company,  and  they  are 
hereby  required,  within  thirty  days  after 
the  service  of  such  notice,  to  treat  for 
the  purchase  of  the  said  mansion-house 
and  land,  and  for  the  compensation,  re- 
compence,  or  satisfaction  to  be  made  to 
the  Kaid  fFilliam  Penney,  his  heirs,  ex- 
ecutors, administratorR,  or  assignR,  in 
respect  of  the  same;  and  in  case  the 
party  so  givin IT  such  notice  and  the  ftaid 
Company  shall  not  a«;rec  as  to  the  value 
of  such  mansion-house  and  land,  or  as 
to  the  compenHation,  recom pence,  or 
satisfaction  to  b.*;  made  to  such  party  .n 
respect  thereof,  then  the  anion 'it  to  be 
paid  to  such  party  shall  be  ascertained 
by  the  verdict  of  a  jury,  in  the  manner 
provided  by  the  said  first-mentioned  Act 
for  ascertaining  and  srf-tling  the  value 
or  recompence  for  other  lands,  tene- 
ments, hereditamer.ts,  and  premises  to 
be  taken  or  purchased  for  the  purposes 
of  the  said  Act ;  and  that  in  case  default 
shall  be  made  hy  the  said  Company  in 
payment  of  the  sum  or  sums  of  money 
to  be  settled  aiifl  agreed  upon  or  ascer- 
tained by  the  verdict  of  a  jury,  as  and  for 
such  value,  compensation,  recompence, 
and  satisfaction  as  aforesaid,  or  of  any 
part  of  such  sum  or  sums  of  money,  for 
the  space  of  two  calendar  months  after 
the  same  shiill  have  been  settled  and 
agreed  upon  or  awarded  by  such  jury  as 
aforesaid,  then  and  in  every  snch  case  it 
shall  be  lawful  for  the  person  or  persons 
to  whom  such  sum  or  sums  of  monev 
ought  to  be  paid,  to  sue  for  and  recover 
the  same  by  action  of  debt,  or  on  the 
case,  in  any  of  her  Majesty's  Courts  of 
record  at  fyestminster, ' 

(A)  Sec.  39  enacts,  "  That  in  case 
any  party,  to  whom  anv  money  shall 
be  agreed  or  awarded  to  be  paid  for  the 
purchase  of  any  lands  to  be  taken  or 
used  under  or  by  virtue  of  the  powers 
of  this  Act,  or  for  any  interest,  or  for 
compensation  as  aforesaid,  shall  refuse 
or  neglect  to  accept  the  same,  or  to  con- 


vey the  premises,  or  interest  in  tl 
niises  purchased,  or  shall  refuse,  m 
or  be  unable  to  make  a  title  to  sue 
mises,  or  to  such  interest  in  tli 
mises,  to  the  satisfaction  of  the  said 
pany,  or  shall  be  absent  from  En 
or  shall  not  be  conveniently  foum 
any  party  entitled  unto,  or  to  < 
such  lands,  or  such  interest  there! 
not  be  conveniently  known  or  dis 
ed,  or  be  not  shown  to  the  gatis 
of  the  said  Company  to  be  such 
then  and  in  eve^y  such  case  it  s 
lawful  for  the  said  Company  to  or 
money  so  agreed  or  awarded  as  af< 
to  be  paid  into  the  Bank  of  Engl 
the  name  and  with  the  privity 
Accountant  General  of  the  said  C 
Exchequer,  to  be  placed  to  his  a< 
to  the  credit  of  the  parties  intere 
the  said  lands,  subject  to  the  c< 
and  disposition  of  the  said  Court; 
said  Court,  on  the  application 
party  making  claim  to  such  moi 
to  any  part  thereof,  by  petition,  i 
by  empoM-ered,  in  a  summary 
proceeding  or  otherwise,  to  on 
same  to  be  laid  out  and  invested 
public  funds,  and  to  order  the  di 
tion  thereof,  or  payment  of  the  dii 
thereof,  accoriing  to  the  estate,  t 
it  to  rest  of  the  party  making 
1  hereunto,  and  to  make  such  othe 
in  the  premises  as  to  the  said  Coui 
seem  proper/' 

Sec.  40.  *'  Provided  always,  ai 
enacted.  That  where  any  questio 
arise  in  reference  to  the  provision! 
sai^,  or  otherwise  upon  this  Act, 
in«ij  the  title  of  any  party  to  any 
or  to  any  interest  in  any  land, 
any  compensation  money  in  res 
damage  done  to  any  lands,  or 
money  to  be  paid  into  the  Bank  o 
land  for  the  purchase  of  any  lai 
of  any  estate,  rioht,  title,  or  inti 
any  lands  to  be  taken  or  used  in 
ance  of  this  Act,  or  for  com;)ei 
as  aforesaid,  or  to  :ny  annuities  o 
ritieg  to  be  purchased  with  an 
money  as  herein  mentioned,  or 
dividends  or  interest  of  any  sii 
nuities  or  securities,  the  parties 
lively  who  shall  have  been  in  pofi 
or  receipt  of  the  rents  or  profits 
land?  at  the  time  of  such  purch« 
all  persons  and  corporations  cl 
under  such  parties,  or  under  or  < 
entl  V  with  the  possession  of  such  ■ 
shall  be  deemed  to  have  been  \\ 
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bin  the  words  of  the  Ist  section  of  the  1  &  2  ricL  (c),  "  otherwise  pro- 
.**  When  the  Bill  was  before  the  committee,  this  estate  iniisl  have  been 
K:t  of  inquiry,  and  there  must  have  been  either  proof  or  an  admission 
aintifT^s  title.  The  plaintiil*  has  complied  in  all  particulars  with  the 
the  28th  section,  and  the  money  awarded  not  having  been  paid  within 
ths,  he  is  entitled  to  bring  this  action.  A  similar  clause  is  found  in  the 
ion  Canal  Act,  52  Geo.  3,  c.  cxcv,  s.  186.  The  39th  &  40th  sections 
&  6  WiU,  4,  do  not  apply ;  but  even  assuming  that  they  are  applicable, 
idants  should  have  paid  the  money  into  the  Bank  of  England,  They 
right  to  question  the  plaintiti's  title  in  this  form;  they,  in  fact,  put 
a  matter  of  law.  If  they  meant  to  say,  that  since  the  passing  of  the 
plaintiff  has  ceased  to  have  a  good  title,  they  should  have  expressly 
n  what  manner,  Scales  v.  Pickering  (d).  It  is  clear,  from  the  terms 
^th  section,  which  enable  the  party  to  sue,  in  case  of  default  in  pay- 
the  sum  ascertained  by  the  jury,  that  it  was  never  intended  that  any 
should  be  raised  as  to  title. — [Aldersofij  B. — There  is  no  averment 
3claration  that  the  plaintiff  tendered  a  conveyance ;  but  merely  that 
pensation  has  been  assessed,  and  that  it  has  not  been  pnid  within  the 
Dths.] — ^The  plaintiff  was  not  bound  to  tender  a  conveyance.  If  the 
y  had  tendered  one^  which  the  plaintiff  refused  to  execute,  it  might 
ered  the  case.  Suppose,  instead  of  pleading  the  defendants  had  de- 
generally  to  the  declaration,  there  would  then  have  been  an  adinis- 
t  the  Company  had  made  default.  The  defendants  cannot  be  in  a 
ituation  by  pleading  over.  The  plaintiff's  title  is  shewn  by  the  Act 
ament,  and  he  is  not  bound  in  his  declaration  to  do  more  than  follow 
Js  of  the  section.  Under  the  «econd  plea,  the  defendants  should  have 
D  what  manner  the  plaintiff's  title  had  passed  out  of  him. 

F.  W,  Foileltf  eontrd, — The  argument  on  the  other  side  goes  to  this 
that  although  the  plaintiff  may  have  but  a  leasehold  interest,  or  may 
rted  with  the  property,  still  he  is  entitled  to  recover  compensation. 
hould  at  least  be  some  ownership  shewn.  The  property  in  question 
be  held  by  the  Company ;  but  still  they  are  obliged  to  buy  it,  in 
lat  they  may  sell  it  again.  The  declaration  conlains  no  averment  that 
ntiff  was  seised  or  possessed  of  this  property,  or  that  it  belonged  to 
all ;  but  only  avers  notice  of  the  amount  found  by  the  jury,  and  that 


to  such  Unds,  or  such  interest 
or  to  Kuch  money  as  aforesuid, 
ig  to  Kucb  posseftsion,  until  the 
f  shall  be  shewn  to  the  gatiRfac- 
:he  said  C*ourt ;  and  the  dividends 
est  of  the  annuities  or  securities 
irchased  with  such  money,  and 
capital  of  such  annuities  or  se- 
,  shall  be  paid,  applied,  and  dis- 
f  accordingly."* 

Bc  1, 1  Viet,  c,92.  "  Be  it  cnact- 
t  all  the  powers,  authorities,  pro- 
dtrecttons,  penalties,  forfeitures, 
tSy  exemptions,  remedies,  regu- 
clauses,  matters,  and  things 
id  in  the  said  recited  Act,  or 
f  them  (except  such  of  them,  or 


such  parts  thereof  respectively  as  are, 
bv  the  said  last-recited  Act,  repealeil, 
altered,  or  otherwise  provided  for),  shaill 
extend,  and  be  construed  to  extend  to 
this  Act,  and  to  the  several  works  and 
things  hereby  authorized  or  required  to 
be  made  and  done,  and  shall  operate  and 
be  in  force,  in  respect  to  the  objects  and 
purnoses  of  this  Act,  as  fully  and  effec- 
tually, to  all  intents  and  purposes  what- 
soever, as  ifthe  same  powers,  authorities, 
provisions,  directions,  penalties,  forfei- 
tures, payments,  exemptions,  remedies, 
regulations,  clauses,  matters  and  thines 
were  repeated  and  re-enacted  in  this 
Act." 
(c/)  4  Bing.  452. 
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two  months  had  ekpsed  since  it  was  ascertained,  and  that  the  defendai 
made  default  in  payment.  The  pleas  state,  that  the  defendants  were 
ready  and  willing,  and  offered  to  pay,  upon  receiving  a  good  title.  Th 
question  is,  whether  the  defendants  are  to  pay  this  sum  of  money,  s 
ceive  nothing  in  return.  If  this  be  considered  a  bargain  sanctioned 
of  Parliament,  it  is  a  necessary  part  of  it  that  the  vendor  should  make 
good  title.  On  referring  to  the  Acts  of  Parliament,  it  will  be  found  t 
first  Act  is  not  applicable  to  this  case.  The  28th  section  of  the  seco 
refers  to  the  24th  section  of  the  former  one  ;  but  that  section,  and  th( 
40th,  &  42d  (e)  of  the  former  Act,  may  be  referred  to,  for  the  purj 
shewing  that  a  good  title  is  in  all  cases  to  be  made  out.  By  the  42d 
the  money  is  to  be  paid  within  three  months  of  the  award  of  the  ju 
that  if  that  section  applies,  the  action  is  brought  too  soon. — [Aldersor< 
Should  you  not  have  pleaded  that  \he  plaintiff  could  not  make  a  goci 
and  that  therefore  you  had  paid  the  money  into  the  Bank  of  Enplana 
the  clauses  of  the  former  Act  apply,  they  are  an  answer  to  this  decla 
and  under  them  the  defendants  may  be  compelled  to  pay  in  the  money 
Bank  of  England  ;  but  if,  as  the  defendants  contend,  they  are  not  app 
a  payment  of  the  money  into  the  Bank  of  England  would  afford  no  prol 
The  28th  section,  upon  which  this  action  is  brought,  is  a  very  unusu 
though  it  is  said  that  a  similar  clause  is  to  be  found  in  the  Paddingtots 
Act;  but  under  the  186th  section  of  that  Act,  a  leaseholdeiv  is  bound 
duce  his  lease,  as  evidence  of  his  title,  f^ere  the  plaintiff  contends  1 
is  entitled  lo  the  money,  without  even  delivering  an  abstract  of  title, 
13th  section  of  the  5  &  6  Will,  4,  which  enables  all  persons,  whether 
disability  or  not,  to  sell  and  convey  lands,  has  no  reference  to  this  case, 
property  is  not  **  taken  for  the  purposes  of  the  Act,"  but  under  an  e 
contract.  It  is,  therefore,  incumbent  on  the  plaintiff  to  make  out  n  gor 
Flvreau  v.  TAomhill  (/),  Souter  w,  Drake  {g\  DoCy  d.  Gray  v.  Stani 
Shepherd  v.  Kealley{i),  If  the  words  **  belonging  to/'  are  to  be  cor 
as  a  statutory  recognition  of  the  plaintiff^s  title,  still  they  cannot 
beyond  the  time  of  the  passing  of  the  Act.  If  the  argument  on  tht 
side  be  correct,  no  title  could  be  required,  even  though  the  conipene^atii 


"  (e)  Sec.  42.  «  And  be  it  further  en- 
acted, 'I'hat  upon  payment  or  legal  ten- 
der of  such  sums  of  money  as  shall  liave 
been  agreed  upon  between  the  parties, 
or  awarded  by  a  jury  in.  manner  afore- 
said, for  the  purchase  of  any  lands,  &c., 
or  as  a  compensation  for  any  loss  or  in- 
jury, as  aforesaid,  to  the  respective  pro- 
prietors of  such  lands,  or  other  persons 
respectively  interested  therein,  and  en^ 
titled  to  receive  such  money,  or  com- 
pensation respectively,  within  three 
calendar  months  after  the  same  shall 
have  been  so  agreed  upon  or  awarded, 
or  if  the  parties  cannot  be  found,  or  shall 
be  absent  from  England^  or  shall  refuse 
to  receive  such  money  as  aforesaid,  or 
shall  refuse,  neglect,  or  be  unable  to 
make  a  good  title  to  such  lands,  or  if 
any  party  entitled  unto,  or  to  convey 
tnch  lands,  shall  not  be  known,  or  shall 


be  absent  from  England^  or  shall 
neglect,  or  he  unable  to  convey  th 
then  upon  paunent  of  such  mon 
the  Bank  of  England^  to  the  c 
the  parties  interested,  to  an  a> 
Ex  parte  The  Great  fFestern  I 
Cowpatiy  then  and  in  every  of  huc 
it  shall  be  lawful  for  the  Com] 
enter  upon  such  lands;  and  the 
such  landM,  and  the  fee-simple  : 
hcritance  thereof,  together  wi 
yearly  profits  : hereof,  and  all  the 
use,  trust,  and  interest  of  all 
therein,  shall  thenceforth  be  ve 
and  become  the  sole  property  of  i 
Companv,  for  the  purposes  of  thl 

{/)  2  W.  Black.  1078. 

iff)  5  B.  &  Adol.  998. 

{h)  1  M.  &  \V.  695. 

(i)  IC,  M.  &R.  117. 
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five  or  SIX  yean  afler  the  Act  passed.  Suppose  the  plaintiff  had 
J  the  actioD  had  been  brought  by  his  heir,  could  it  be  contended  that 
case  no  title  could  be  attked  for  ?  But  it  is  further  objected*  that 
ese  pleas  matter  of  law  is  submitted  to  the  jury.     The  sameobserva- 

apply  to  all  questions  of  deposit,  and  to  many  others.  It  is  sub- 
hat  the  plaintiflT  cannot  recover  without  proof  of  his  title,  much  less 
admission  on  the  record,  that  he  has  none. 


Ezrhrmer. 

Pen NET 

r. 

The(.'RE%T 

WEhTRRN 

Bailway 
Company* 


Pollack,  in  reply. — The  79th  section  (j)  of  the  5  &  6  Will,  4,  shews 

13th  section  is  applicable  to  lands  taken  on  the  requisition  of  the 

This  is  clearly  land  which  is  taken  "  in  the  execution  of  the  powers 

ct/'  and  for  the  purposes  of  the  Act.     The  cases  cited  do  not  shew 

itle  may  be  called  for  in  such  a  case  as  this.     The  title  is  admitted, 

le  there  would  have  been  some  provision  respecting  cases  of  disputed 

there  is  regarding  other  lands  through    which    the  railroad  is   to 

The  defendants  are  to  prepare  a  conveyance,  and  tender  it.     It  is  said 

re  is  no  averment  that  the  property  was  the  plaintiff^s  ;  but  there  is  a 

o  the  defendants  to  buy  land  belonging  to  the  plaintiff,  and   that 

t  has  not  been  traversed.     The  clauses  respecting  the  payment  into 

k  of  England,  do  not  affect  the  plaintiff's  right  to  recover  here.     If 

^re  defence  on  that  ground,  it  should  have  been  pleaded.     The  mere 

t  of  money  would  have  vested  the  right  to  the  land  in  the  defendants, 

a  conveyance. 

A  DINGER,  C.  B. — This  is  a  case  of  very  considerable  importance.  It 
nded,  on  the  one  hand,  that  tlie  *28th  section  of  the  second  Act  of  Par- 
concludes  the  defendant,  as  to  the  lifle;  upon  the  other  hand,  it  is 
^  that  the  Act  is  nothing  more  than  a  legislatorial  recognition  of  a 
between  the  parties.  I  do  not  wish,  however,  to  pronounce  any  de- 
conclusive  opinion  upon  that  point,  because  I  think  it  unnecessary 
ese  pleadings ;  but  I  must  say,  that  according  to  the  received  opinion 
ite  Acts  of  Parliament,  between  parties  they  are  considered  more  in 
ire  of  contracts  than  any  thing  else.  I  remember  hearing  that  laid 
y  Lord  Kenyan,  who  said,  "  he  never  treated  private  Acts  of  Parlia- 
3  any  thing  more  than  contracts  between  individuals.'*  And  in  this 
ar  case  we  must  conclude  that  Mr.  Penney  was  disposed  to  make 


PC  70.  "  And  be  it  further  cn- 
'hatif  in  the  execution  of  nnv  of 
en  of  this  Act^  any  land  sliall 
trough  and  diTi<l(^d,80  that  what 
lelY  thereof  on  both  sides,  or  on 
le  of  the  said  railway^  sliall  he  less 
fa  Statute  acre  in  quantity,  and 
rner  of  any  such  land  shall  not 
y  other  land  adjoining  to  that 
lall  be  80  left  on  either  side  of 
railway,  then  and  in  every  such 
luch  owner  shall  so  require,  but 
irwise,  the  said  Company  shall 
'Chase  the  land  so  left  on  both 
'  of  the  sides  of  the  said  railway, 
than  half  a  Statute  acre  m 


quantity  as  aforesaid,  the  value  thereof 
to  be  ascertained  (if  the  parties  differ 
about  tlie  same)  in  the  saute  manner  as 
is  directed  concerning  any  land  to  be 
taken  or  used  for  the  purposes  of  this 
Ac^ ;  or  in  case  such  owner  as  aforexaid 
shall  have  any  other  land  ailjoining  to 
that  v'hich  »hall  be  so  left,  he  uiay  re- 
quire the  said  Company,  at  the  expence 
of  the  said  Company,  to  throw  the  same 
into  the  adjoining  land  of  such  owner, 
by  removing  the  t'euceti,  aud  levelling 
the  sites  thereof,  and  soiling  the  same 
in  a  sufficient  and  workoianlike  man- 


ner. 
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some  rontrnct  with  the  Company,  and  they  with  him,  before  thift  clause  could 
\  Xve  found  its  woy  into  the  Act  of  Parliament ;  and  having  made  such  a  con- 
tract, it  could  not  have  been  legalized  without  a  parliamentary  recognitioD ; 
because,  consistently  with  the  terms  of  the  former  Act  of  Parliament,  the 
Company  could  not  have  bought  an  estnte  of  him,  which  they  did  not  want 
for  the  purposes  of  the  railway.     If  fhey  had  wanted  any  part  of  it,  leaving 
him  no  more  than  half  an  acre  on  each  side,  it  would  have  come  within  the 
79th  clause,  and  he  could  have  obliged  them  to  take  the  remainder.    The 
whole  question  turns  upon  this,  whether  the  words,  "  lielonging  to,"  in  the  Acl 
of  Parliament,  are  to  be  considered  as  a  conclusive  declaration  of  the  title.    I 
must  own  that  the  inclination  of  my  opinion  is,  that  it  was  still  led  open  to 
the  Company  to  contend  that  the  lands  actually  belonged  to  some  other  per- 
son, and  that  Mr.  Penney  was  not  the  owner.     But,  however,  I  do  not  mean 
to  pronounce  any  opinion  upon  that  subject  now,  liecause  it  appears  to  me  that 
Mr. Pennej^  cannot  recover  upon  this  record ;  because  even  assuming  that  he  bd 
a  title  at  the  time  the  Act  passed,  it  was  competent  for  him  at  any  time  after- 
wards to  convey  that  title,  such  as  it  was,  to  any  other  person ;  and  it  appear* 
to  me  to  be  perfectly  consistent  with  the  declaration,  and  with  the  second 
plea,  that  Mr.  Penney,  aOer  the  time  of  this  Act  of  Parliament  passing,  and 
even  Ijefore  the  time  when  the  jury  were  summoned  for  the  purpose  of 
ascertaining  the  vahie,  had  parted  with  all  he  had,  and  if  he  had  done  so,  I  do 
not  see  how  that  could  be  better  stated  than  is  done  by  this  plea.     This  hat 
been  likened  to  the  case  of  landlord  and  tenant,  in  which  the  latter  cannot 
plead  nil  habttit  in  tenementis  ;  but  that  analogy  does  not  hold.     I  think  a 
good  and  sufficient  title,  means  a  good  legal  title.     Now,  if  he  had  conveyed 
away  his  estate  to  somebody  else,  who  really  had  a  title  such  as  he  had,  could 
it  be  said  that  the  Company  undertook  to  pay  him  the  money,  upon  the  con- 
struction of  the  words,  that  such  party  is  the  party  who  is  to  bring  the  action! 
I  apprehend  that  would  not  be  a  correct  application  of  the  words  of  the  Act. 
It  does  not  mean  that  if  Mr.  Penney  should  sell  his  estate,  he  shall  receivQ 
its  value  from  the  jury  by  their  verdict,  or  by  private  agreement  of  the  par- 
ties, when  he  himself  had  conveyed  his  title  away ;  for  it  is  the  same  whether 
the  value  is  ascertained  by  private  contract,  or  by  the  verdict  of  a  jury.  We 
cannot,  therefore,  I  think  pronounce  judgment  here  on  this  record  in  favour  of 
the  plaintiff,  that  he  should  receive  a  sum  of  money  at  that  time,  when  it  may 
be  upon  the  pleadings  that  he  had  no  interest  what  ver.     I  agree,  that  by  the 
rules  of  pleading,  nothing  is  admitted  that  is  nut  well  pleaded.     And  Sir/! 
Pollock  says,  that  if  the  fact  had  been  so,  that  the  defendants  ought  to  baie 
pleaded  that;  and  said,  notwithstanding  you  had  a  title  at  the  time  when  thii 
Act  passed,  yet  you  have  since  conveyed  this  title  away.     I  do  not  think  that 
was  necessary ;  it  was  sufficient  to  say  that,  at  the  time  when  this  demand 
is  made,  there  is  no  title  whatever.     It  appears  to  me  that  presents  an  iantf 
which  might  have  been  taken.     I  see  no  objection  to  join  issue  upon  that; 
but  the  plaintiflThas  demurred,  and  it  appears  to  me  that  he  is  precluded  from 
asking  the  Court  for  judgment,  upon  the  grounds  I  have  stated. 


Boll  AND,  B. — I  am  of  the  same  opinion. 


Alderson,  B. — It  appears  to  me  that  the  plaint iflfcannot  recoverupon  theie 
pleadings.     On  looking  at  the  clauses  of  these  Acts  of  Parliament,  it 
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Terj  doubtful  whether  there  is  any  conclusive  admission  oftlie  plaintiflf^s  title; 
tod  the  inclination  of  my  mind  is,  that  the  words  "  belonging  to  IVillican 
Pknm^yt  Esq."  ought  not  to  have  the  construction  contendetl  for  by  the  plain- 
tiff, but  that  they  leave  it  open  to  the  pirties  to  question  whether  Mr.  Penney 
had  any  title  at  all.     If  it  were  not  so,  this  absurdity  would  follow,  that  the 
party  who,  under  that  construction  of  the  Act,  would  be  entitled  to  receive 
the  money,  might  so  receive  the  value,  without  being  the  person  to  whom  the 
iDoney  ought  to  be  paid.     And  when  we  come  to  consider  the  nature  of  the 
question,  and  also  what  the  pleadings  are,  I  think  that  the  declaration  is  not 
sufficient  in  not  properly  averring  any  default,  upon  the  existence  of  which  alone 
it  is  that  this  action  is  maintainable.     The  Act  speaks  of  "  land  belonging  to 
WiUiam  I^nnty,  Esq.''  and  gives  him  power,  if  he  chooses,  to  require  the 
Company  to  take  it,  and  if  the  parties  cannot  agree  as  to  the  value,  a  jury  is 
to  be  irapannelled  to  determine  the  value,  not  to  determine  in  whom  the  pro- 
perty is.     Then  that  being  done,  I  consider  the  verdict  of  the  jury  just  as  if 
the  parties  had  arranged  and  agreed  between  themselves  as  to  what  should 
1)8  the  value  of  the  land ;  and  then  it  comes  to  this,  suppose  the  one  had  re- 
quired the  other  to  purchase,  and  the  latter  had  agreed  to  take  the  land,  and 
they  had  arranged  between  themselves  that  the  value  was  7,502/.,  does  it 
fclkiw  from  thence,  that  within  two  months  the  Company  is  to  pay  that  sum, 
without  any  further  act  upon  the  part  of  Mr.  Penney  to  shew  that  he  has  any 
thing  to  convey  to  the  Company  for  the  money  ?     It  seems  to  me  that  the 
defiiult  of  payment,  in  respect  of  which  the  action  is  to  l)e  brought,  is  default 
of  payment  pursuant  to  the  Act  of  Parliament ;  and  if  former  clauses  uf  former 
Acts  of  Parliament  apply,  there  would  be  no  default  of  payment,  until  either 
they  had  omitted  to  pay  to  Mr.  Penney  himself,  or  under  certain  circum- 
itanres  into  the  Bank  o(  England,  subject  to  the  opinion  of  the  Court.     If 
it  stood  there,  then  it  would  seem  to  me  that  the  declaration  was  insufficient, 
ii  Dot  averring  a  default,  upon  which  alone  the  action  of  debt  could  be  main- 
tained.   But  the  case  does  not  rest  there,  because  the  plea  goes  on  to  state, 
that  after  the  time  when  the  jury  had  assessed  the  amount  of  damages,  and 
from  that  time  until  the  commencement  of  the  action,  the  Company  have  been 
tlvays  ready  and  willing  to  pay  to  the  plaintiff  the  sum  of  money,  upon  his 
ttking  or  shewing  a  good  and  sufficient  title.     Then,  upon  the  second  plea, 
the  Company  undertake  to  shew,  that  at  the  time  the  jury  ascertained  the 
nine,  the  plaintiff  had  no  title  at  all.     Therefore,  putting  a  construction  the 
nost  favourable  for  the  plaintiff,  we  cannot  go  beyond  this,  that  it  is  prima 
fm§  to  be  considered  his  property,  until  the  contrary  be  shewn.     By  the 
seeond  plea,  the  Company  undertake  to  prove  the  contrary ;  and  they  bring 
it  within  the  rule  of  this  Court,  as  laid  down  in  the  case  of  Shepherd  v. 
Ktadeyj  namely,  that  when  a  party  had,  by  a  specific  agreement,  undertaken 
Bot  to  ask  for  the  title  of  the  lessor,  supposing  it  was  complete,  yet  it  wos 
competent  for  the  party  buying  to  shew  that  the  vendor  had  no  title  at  all. 
I  cannot  carry  the  construction  of  these  clauses  further  than  in  making  it 
unnecessary  for  Mr.  Penney,  in  the  first  instance,  to  shew  a  title  ;  that  is  the 
utmost  extent;  and  it  seems  to  me  that  the  second  plea  is  a  complete 
answer. 


Penney 

r. 

The  (iRP.AT 

Westken 

Railway 

COMPAMY. 


GvRKEY,  B.,  concurred. 


Judgment  for  the  defendants,  with  liberty  for  the 
plaintiff  to  anietid  I'U  payment  of  costs. 
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Exihequgr.  JONES   V,    RyDER. 

An  uDfttamped    f^EBT  for  interest  and  for  money  due  upon  an  account  stated. 

notrcannot  be  PUas :  Nunquam  indebitatus,  and  the  Statute  of  Limitation?. 

uwd  as  an  ac-         Replication  to  the  last  plea,  that  the  cause  of  action  did  accrue  within  six 

Icnowledgment 

under  the  9  G.     years. 

4,  c.  14.  to  take       At  the  trial,  before  Williams,  },y  at  the  Spring  Assizes,   1837,  for  the 

a  debt  out  of  .  K  ,  . 

the  Stattite  of  county  o^  Montgomeryy  the  only  witness  called  was  a  sister  of  the  plaintiff, 

A  mrri  0?^!  ^^^  Stated,  that  on  the  6th  January,  1832.  the  defendant  canw  to  the  plain- 

aiatemei.t  by  tiflf's  house,  and  said  he  was  come  to  settle  with  him,  and  asked  for  the  old 

with^  l\x  TioXe,     The  plaintiff  said  he  wanted  the  money,  the  15/.  that  they  had  made 

years  of  the  an  account  of.     An  old  account  for  32/.  was  produced;  defendant  put  it  into 

commencement      ,-  r»^,  ,«»i.  iii  i«..t  »         % 

or  the  suit,  of  a  the  fire.     There  was  12/.  from  the  old  account,  and  ZL  they  put  to  it ;  they 

existm^'l'nd**'^  reckoned  it  up  16/.     Then  defendant  made  a  new  note,  and  my  mark  wai 

ascertained,  is  put  to  it.     The  defendant  signed  it  and  wrote  it. 

support  a  coun^       '^^®  promissory  note,  which  was  on  a  shilling  stamp,  was  oflered  in  en- 

on  an  acc(^uut  dence,  as  an  acknowledgment  by  the  defendant,  to  take  the  case  out  of  the 

defeatthe  Sta-  Statute  of  Limitations.     It  was  as  follows : 

tute  of  Limita- 
tions. 

''Upon  demand  I  promise  to  pay  to  Jeremiah  Jones  the  sum  of  15/  with 
lawful  interest  for  the  same,  for  value  received,  this  5th  day  of  Januarift 
1832.  R.  Ryder, 

The  mark  X  of  Elinor  Jone$^^ 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff;  and  they 
found  the  debt  to  be  15/.,  and  the  interest  4/.  12*.  6rf.  separately.  Leave 
was  ofiven  for  the  defendant  to  move  to  enter  a  nonsuit,  or  to  enter  the  verdict 
fur  the  amount  of  the  interest. 

Alexander  having  obtained  a  rule  accordingly, 

Jervis  shewed  cause. — The  plaintiff  was  entitled  to  recover  upon  the 
account  stated.  It  is  admitted  that  the  note,  being  on  a  wrong  stamp,  could 
not  be  read  a«  evidence  of  an  account  stated.  Green  v.  Davies  («r),  Jardine 
v.  Payne\b),  But  the  account  stated  might  be  proved  either  by  parol,  or  by 
this  note,  as  a  memorandum  in  writing,  with  9  Geo.  4,  c.  14,  s.  8.  An  ac- 
count stated  may  be  either  a  new  debt,  or  a  winding  up  of  the  old  account?. 
Here  there  had  been  an  original  debt  of  32/.,  then  an  account  was  stated 
between  the  parties,  by  which  the  old  debt  was  destroyed,  and  the  new  one 
created,  Smith  v.  Forty  (c).  The  cases  of  Green  v.  Davies  only  decided  that 
the  note  could  not  be  read  to  prove  an  account  stated ;  but  ii  did  not  deter- 
mine  that  the  account  could  not  be  shewn  aliunde. — IParke,  B. — Is  there  any 
new  consideration?  My  opinion  has  always  been,  that  unless  there  be  a  new 
consideration,  evidence  of  an  account  stated  does  not  take  the  case  out  of  the 

(«)  4  n.  &  C.  235.  (r)  4  C.  &  P.  12G. 

{/))  1  B.  &  Adol.  GG3. 
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Statute.] — The  old  note  was  asked  for,  and  the  defendant  took  it  and  put  it 
into  the  fire,  and  then  gave  the  new  note.  There  was,  then,  some  detriment 
to  the  plaintiff,  which  would  be  a  sufficient  consideration  to  support  a  new 
promise.  The  note  was  an  acknowledgment,  signed  by  the  party  chargeable, 
tod  is  exempted  frorj  stamp  duty  by  the  8th  section  of  the  9  Geo.  4,  c.  14, 
Morrit  V.  Dixon  {d).  But  it  is  said  that  that  section  only  applies  to  such 
instruments  as  are  in  their  nature  agreements,  and  that  if  language  be  used 
vhich  technically  amounts  to  a  promissory  note,  though  on  blank  paper,  it  will 
not  (all  within  the  operation  of  this  Statute. — [Parke,  B. — The  distinction 
between  Morris  v.  Dixon  and  the  present  case  is,  that  there  the  instrument 
could  not  be  stamped  with  any  other  stamp  but  an  agreement  stamp.] — If  the 
debt  can  be  proved  aliunde,  and  the' instrument  is  merely  used  for  a  collateral 
purpose,  it  is  submitted  that  it  would  come  within  the  terms  of  the  Act.-* 
[hrke,  B. — The  general  rule  is,  that  an  instrument  ought  to  be  stamped 
according  to  its  legal  operation.  This  instrument  is,  to  all  intents  and  pur- 
poses, a  promissory  note.  If  the  words  of  the  9  Geo.  4,  c.  14,  had  been,  that 
"  no  memorandum  under  this  Act  '^  shall  require  a  stamp,  there  cculd  have 
been  little  doubt  al)out  the  case.] — The  question  simply  is,  whethei  he  paper 
is  &  writing  made  necessary  by  the  Act,  and  whether  it  is  used  for  the  pur- 
poses of  the  Act ;  for  if  so,  it  is  exempt  from  stamp  duty. 

Alexander  and  Welshtf,  contrd,  were  stopped  by  the  Court. 

Parke,  B. — I  am  sorry  to  l>e  obliged  to  come  to  the  conclusion  that  the 
objection  made  to  the  admissibility  of  this  paper  must  prevail,  and  that  the 
rule  must  be  absolute  for  entering  a  nonsuit.     Two  points  have  been  made : 
first,  it  is  said  that  there  was  evidence  of  an  account  stated,  independently  of 
the  promissory  note.     It  appeared  that  a  meeting  of  the  parties  took  place  at 
the  plaintiff's  house,  when  the  defendant  said,  he  was  come  to  settle,  and 
asked  for  the  old  note,  when  an  old  account  for  32/.  was  produced,  which  the 
defendant  put  into  the  fire.     12/.  was  remaining  from  that,  which  was  made 
tip  to  15/.,  and  then  the  new  note  was  given.     Now,  nothing  occurred  to 
shew  that  the  parties  intended  to  convert  the  interest  into  principal ;  if  so,  it 
might  have  been  questionable  whether  there  was  not  an  intention  to  convert 
the  old  into  a  new  debt.    The  ea^e  of  Smith  v.  JFor/y  may  be  supported  upon 
the  ground  that  it  was  then  agreed  that  interest  should  run,  from  the  state- 
ment of  the  account     But  it  is  clear  that  no  case  can  be  laken  out  of  the 
Statute,  where  nothing  passes  between  the  parties  but  a  parol  acknowledg- 
aent  of  a  debt  before  ascertained,  and  where  there  is  no  evidence  of  such  an 
aeeount  stated  as  to  create  an  original  cause  of  action. 

Then,  let  us  see  if  this  instrument  could  be  read  in  evidence.  It  is,  un- 
qjuestwnablj,  a  promissory  note,  and  the  rule  is,  that  a  stamp  must  be  im- 
pressed, according  to  the  nature  of  the  instrument,  as  it  appears  upon  the 
!ice  of  it.  If  this  instrument  had  been  stamped  as  an  agreement,  it  could  not 
lave  been  used.  Then,  unless  Lord  Tenierden's  Act  applies,  it  cannot  be 
cad  for  the  purpose  of  shewing  any  legal  contract.  The  words  of  the  8th 
ection  are,  "  that  no  memorandum,  or  other  writing,  made  necessary  by  this 
Let/  shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any  Statute 


Estheqmer, 


(cO  4  A.  &  £.  845 ;  2  Har.  &  Woll.  57. 


258 


TERM  REPORTS  w  the  EXCHEQUER. 


Eieheffuer, 


relating  to  duties  of  stairps;*'  the  eflect  of  which  is,  that  if  the  indtimnent 
operates  as  an  agreement,  and  is  made  necessary  by  the  Act,  no  stamp  need 
be  imposed  upon  it.     Upon  this  instrument  no  agreement  stamp  e?er  could 
have  been  imposed.     In  this  respect  the  case  is  distinguishable  from  Morris 
V.  Dixon,  because  there  the  promise  was  f o  pay  upon  a  contingency,  and  the 
instrument  could  not  be  valid  as  a  promissory  nofe.     The  result  is,  that 
where  parties  intend  an  instrument  to  operate  solely  as  an  acknowledgment 
to  take  a  debt  out  of  the  Statute,  they  must  be  careful  not  to  insert  in  it  anjr 
terms  which  would  make  it  a  promissory  note.     I  am  of  opinion  that  this 
instrument,  being  upon  the  face  of  it  a  promissory  note,  requites  by  law  a 
promissory  note  stamp ;  and  that  it  cannot  be  used  for  any  purpose. 


An  adTertise- 
nient  respect- 
ing a  robbery  of 
bank  notes, 
promised 
••  that  whoever 
would  give  in- 
formation by 
which  the  sam* 
might  be 
traced,  should, 
on  conviction  of 
the  parties,  re- 
ceive a  reward 
of  20/.:  Held, 
that  the  word 
*•  information,'* 
meant  the  first 
information ; 
and,  therefore, 
though  the 
plaintiff  had 
pven  sufficient 
information^  he 
was  uot  entitled 


BoLLAND,  B. — I  have,  very  reluctantly,  come  to  the  same  opinion  ;  becauw 
it  seems  to  me  an  extremely  hard  case,  that  where  a  party  is  willing  to  take 
a  debt  out  of  the  Statute,  such  intention  should  be  defeated  by  the  insertioo 
of  terms,  which  have  the  effect  of  rendering  the  instrument  a  promissory 
note. 

Alderson,  B. — The  Stamp  Act,  31  Geo,  3,  c.  25,  s.  19,  enacts,  "That 
no  promissory  note  shall  be  pleaded  or  given  in  evidence  in  any  CJourl,  or 
admitted  in  any  Court  to  be  good,  useful,  or  available  in  law  or  equity,  unless 
the  same  be  duly  stamped."  If,  then,  this  instrument  be  a  promissory  not^ 
it  not  being  stamped,  cannot  be  received  in  evidence  at  all.  It  is  to  be 
regretted  that  there  was  not  some  provision  in  Lord  Tenierden^a  Act  to  ex- 
cept promissory  notes  from  a  stamp,  in  cases  like  the  present ;  it  would  have 
been  a  very  useful  clause. 

Rule  absolute. 


Lancaster  v.  Walsh. 

A  SSUMP:SiT,  The  declaration  stated,  that  the  del'endant,  on  the  29th  tt 
July,  1835,  printed  and  published  a  certain  advertisement,  by  which  it 
was  stated,  that  on  Saturday  night  then  last,  two  bank  of  England  noieB,  one 
for  50/.,  dated  June  30th,  and  one  of  30/.,  dated  June  the  18lh,  and  other 
monies,  had  been  and  were  stolen  from  the  person  of  the  said  defendant 
therein  described,  of  Halifax,  while  on  his  way  home ;  and  that  the  wid 
defendant  did  thereby  then  promise,  that  whoever  would  give  information,  by 
which  the  same  might  be  traced,  should,  on  conviction  of  the  parties,  receiw 
20/.  reward,  on  application  to  the  said  defendant ;  and  the  said  plain ti0)  ib 
fact,  sailh,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  m 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  did  gi*« 
information,  by  which  the  said  notes  and  monies  were  traced,  and  did  giT« 
information  of,  and  discover  and  trace  one  Benjamin  Dyson  to  the  said  de- 
fendant to  be  the  party  to  the  said  offence,  as  in  the  said  advertisement  men- 
tioned ;  and  the  said  Benjamin  Dyson  afterwards,  to  wit,  on  the  dav  and 
to  recover,  as  it  was  not  given  until  after  other  suIHcient  information  bad  been  received. 
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year  aforesaid,  was  committed  to  prison  to  answer  for  the  same  offence ;  and 
afterwards,  and  at  the  general  se^^iuns  of  oyer  and  terminer,  and  general 
gaol  deliver}',  liolden  for  the  county  of  Fork,  on  the  27th  February ^  1836,  the 
laid  Benjamin  Dyton  was  in  due  manner,  and  by  due  course  of  law,  con- 
Ticted  of  the  said  oflence,  of  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice  ;  and  the 
«id  plaintiff  did  then  apply  to  the  said  defendant  for  the  said  sum  of  20/.,  so 
beiog  such  reward  as  aforesaid,  by  means  of  which  said  premises  the  said 
defendant  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  201,  when 
the  said  defendant  should  be  thereunto  afterwards  requested. 

There  w^re  also  counts  for  work  and  labour,  and  upon  an  account  stated, 
to  which  the  defendant  pleaded  non  atsumpeiL 

The  following  were  the  pleas  to  the  first  count,  and  upon  which  issues  were 
joined: — As  to  the  first  count,  defendant  says,  that  the  plaintiff  did  not  give 
information  in  manner  and  form  as  in  the  declaration  mentioned.  And  for  a 
fortber  plea  as  to  the  first  count,  defendant  says,  that  the  notes  and  monies 
vere  not  traced  by  the  information  so  given  by  the  plaintiff  in  manner  and 
ftrm  as  in  the  declaration  mentioned.  And  for  a  further  plea  as  to  the  first 
count,  defendant  says,  that  although  the  plaintiff  did  give  the  information  in 
Ae  first  count  mentioned,  yet  defendant  says  that  another  person,  to  wit, 
hm$a  IlUngworth,  together  with  the  plaintiff,  gave  the  said  information; 
vitbout  this,  that  the  plaintiff  alone  gave  the  said  information  in  manner  and 
km  as  in  the  first  count  alleged. 

K\  the  trial,  before  Paiteson,  J.,  at  the  Summer  Assizes  for  the  county  of 
T^rk,  it  appeared,  that  on  the  25th  July,  1835,  the  defendant  was  robbed  of 
90/.,  and  in  consequence  inserted  in  the  Halt/ax  Expreta  the  following 
•dvertisement : — 

"  Twenty  Pounds  Reward. 

*^  Whereas,  on  Saturday  night  last,  two  bank  of  England  notes,  one  for 
50£,  dated  June  30,  No.  19,994,  and  one  for  30/.,  dated  June  18,  No.  5,148, 
ind  other  monies,  were  stolen  from  the  person  of  Mr.  Richard  Wahh,  of 
Halifax,  on  his  way  home;  whoever  will  give  information,  by  which  the  same 
nay  be  traced,  shall,  on  conviction  of  the  parties,  receive  the  al)ove  reward, 
on  application  to  the  said  Richard  WaUh,  Halifax.— July  29,  1835." 

Upon  the  1st  August,  1835,  Brigg,  the  deputy  constable  of  Bradford, 
wrote  to  Brierley,  the  constable  of  Halifax,  as  follows :  "  1  have  this  mom- 
'jog  got  information  of  the  person  who  robbed  Mr.  Walsh^  and  if  the  number 
of  the  notes' can  be  got,  I  think  it  may  be  made  out."     Brigg  hod  received 
this  information  from  a  person  of  the  name  of  Clark,  to  whom  Dyson  had 
confessed  that  he  had  committed  the  robbery.     Previously  to  this  communi- 
cation by  Clark  to  Brigg,  Illingworth,  the  constable  of  Wakefield,  had  dis- 
covered that  the  notes  had  been  cashed  at  the  bank  there,  and  had  taken  the 
parties  who  cashed  them  into  custody.     On  the  6th  August  the  plaintiff  gave 
information  that  Dyson,  on  the  nii^ht  of  the  robbery,  brought  one  of  the  notes 
to  him,  and  that  he  was  in  possession  of  the  number.     At  that  time  Brigg 
apprehended  Dyson,  who  was  brought  to  trial  and  convicted.     The  plaintiff 
claimed  the  reward,  which  was  refused,  on  the  ground  that  he  had  not  given 
the  first  information,  or  that  which  led  to  the  conviction.    The  learned  judge* 
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lefl  it  to  the  jury  to  say,  whether  Di/son  ^as  apprehended  and  brought  to 
justice  by  the  information  of  dark  or  of  the  p)aii>tin^  and  they  found  a  ^ne- 
ral  verdict  for  the  defendant. 

Alexander  having  obtained  a  rule  to  enter  a  verdict  for  the  plaintiff  on  the 
first  and  third  issues,  and  for  judgment  non  obstante  veredicto^  on  the 
second, 


Creewell  and  Addison  shewed  cause. — The  information  upon  which  the 
reward  was  to  be  obtained,  was  to  be  information  bv  which  the  notes  wert 
traced,  and  not  by  which  they  might  be  traced.  As  the  plaintiflTs  information 
was  clearly  not  the  first,  it  must  be  contended  on  the  other  side  that  any  per- 
son giving  information  at  any  time  would  be  entitled  to  the  reward,  and  thus 
it  might  be  claimed  by  twenty  different  persons.  The  learned  judge  said,  it 
was  not  sufficient  to  have  given  information  by  which  the  notes  might  be 
traced,  but  the  notes  must  be  actually  found.  It  is  immaterial  when  the 
plaintiff  first  had  any  knowledge  of  the  matter,  since  he  did  not  communicate 
it  until  after  information  had  been  given  by  others.  It  was  left  to  the  jury 
to  say  whether  Dyson  was  apprehended  and  brought  'o  justice  by  tho  infor- 
mation of  Clark  or  of  the  plnintifT.  It  is  averred  in  the  declaration.  ;)iat  fiie 
plaintiff  gave  the  information  by  which  the  notes  were  traced. — [Aldereon^B 
— The  word  "  traced,"  imports  that  the  plaintiff*  was  the  first  person  giving 
sufficient  information ;  if  any  other  person  had  previously  done  so,  they  were 
already  traced.] — The  information  of  the  plaintiff*  was  not  such  as  the  adver- 
tisement required.  Where  an  advertisement,  respectmg  a  stolen  child;  pro- 
mised to  reward  the  person  who  would  give  information  where  the  child  was, 
so  that  it  might  be  restored  to  its  parents,  and  the  plaintiff  communicated  to 
the  defendant  her  suspicion  where  the  child  was,  in  order  to  put  the  matter 
into  his  hands  for  his  benefit,  if  he  chose  to  run  the  risk,  and  the  child  was 
afterwards  restored  to  its  parents  by  the  exertions  of  the  defendant  acting 
upon  the  plaintiff's  communication ;  it  was  held,  that  the  plaintiff  could  not 
recover  from  the  defendant,  to  whom  the  reward  had  been  paid,  either  the 
whole  or  any  portion  of  it,  Fallick  v.  Barber  {a).  Secondly,  the  plaintiff  is 
not  entitled  to  judgment  non  obstante  veredicto  on  the  second  plea;  that  plea 
traverses  the  allegation,  that  the  plaintiff  gave  the  information  by  which  the 
notes  were  traced ;  that  was  a  material  averment ;  and  the  jury  have  found 
for  the  defendant. 

Alexander  and  W.  IL  Watson,  in  support  of  the  rule. — It  is  clear  that 
Walsh  received  the  information  for  the  first  time  on  the  5th  August.  The 
letter  from  Briggs  was  not  within  the  terms  of  the  hand-bill,  nor  could  the 
offender  be  convicted  upon  it.  That  letter  was  not  admissible  in  evidence, 
but  Briggs  himself  should  have  been  called. — [Lord  Abinger,  C.  B. — Surely 
that  letter  is  evidence  that  the  information  was  previously  received  from 
Briggs,] — ^The  first  plea  only  denies  the  fact  that  the  plaintiff  had  given  in- 
formation.— [Parke,  B. — It  denies  such  information  as  is  meant  in  the  hand- 
bill.]— ^The  averment  that  the  pkintiff  did  give  information,  by  which  the 
notes  and  monies  were  traced,  means  that  he  gave  information  thnt  nn< 
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was  the  party  who  had  committed  the  offence. — [Parke,  B. — If  that  be  your 
view  of  the  caie,  then  the  declaration  is  bad,  for  want  of  an  averment  that  he 
gave  the  information  by  which  the  notes  were  traced.] — To  entitle  the  plain* 
tiff  to  the  reward,  it  would  be  sufficient  to  prove  that  he  gave  information 
which  shewed  Dyson  to  be  the  robber.  The  third  issue  is  open  to  the  same 
objection  as  the  first,  it  being  quite  clear  that  Briggs  did  give  the  information, 
and  there  being  no  averment  that  he  alone  gave  it. 

Lord  Abingbr,  C.  B. — The  rule  must  \\e  discharged.  The  "  information 
bjp  which  the  same  may  be  traced,*^  means  the  first  information  by  which  the 
robber  may  be  detected  and  punished.  By  the  evidence,  that  seems  to  me  to 
have  been  given  by  Clark  to  Brigga,  and  by  him  to  Brierhg,  the  plea  must 
oe  understood  in  the  same  sense  as  the  declaration,  and  means  such  a  tracing 
19  will  bring  the  robber  to  detection.  I  am  clearly  of  opinion  that  the  letter 
from  BriggM  was  admissible  in  evidence  ;  it  was  the  only  means  of  proving 
wliat  the  communication  was.  That  fixes  the  date  of  Brigg9*  communication, 
which  was  the  1st  August,  whereas  the  plaintiff  *s  information  was  on  the  4th. 
An  that  was  wanted  vras  information  as  to  the  party  who  had  committed  the 
robbery,  and  that  was  done  by  Ciarka  information  to  BriggB. 

Parke,  B. — I  concur  with  the  Lord  Chief  Baron,  that  the  rule  for  entering 
a  \-erdict  for  the  plaintiff  on  the  firtit  and  third  issues,  must  be  discharged  ;  it 
ii,  therefore,  immaterial  to  consider  the  application  as  to  the  second.  The  first 
and  third  pleas  raise  the  same  question,  namely,  whether  the  plaintiff  was  the 
person  who  gave  the  information  mentioned  in  the  declaration.  If  it  had  ap- 
peared that  the  plaintiff  and  another  gave  the  information  at  the  same  time, 
then  the  plaintiff  could  not  have  been  alone  entitled  to  the  reward.  Upon 
looking  to  the  hand-bill,  and  to  the  heading  of  it,  it  is  clear  that  the  defendant 
ady  mtended  to  offer  one  reward.  It  means  the  giving  such  information  as 
ihall  trace  out  the  offender,  and  also  procure  his  conviction.  The  plaintiff 
nmst  shew  that  he  gave  the  information  which  traced  the  notes  to  Dgton,  and 
prociired  his  conviction ;  fur  it  is  clear  that  the  first  person  who  has  so  done 
iiakme  to  have  the  money.  I  think  the  learned  Judge  was  right  in  saying 
tkt  the  plaintiff  was  not  the  first  person.  It  appears  that  the  first  information 
wu  given  by  Clark,  who  had  heard  a  confession  from  the  offender  himself, 
tlttit  he  had  sold  a  5/.  note  and  a  30/.  note.  That  was  good  evidence  to  go  to 
the  jury  of  a  communkation  to  the  plamtiff ;  and  the  question  is,  whether 
that  was  the  first  communication,  within  the  meaning  of  the  hand-bill.  For 
though  there  was  no  proof  that  Clark  gave  the  information  to  the  plaintiff, 
yet  as  he  informed  the  constable,  1  think  it  was  not  necessary  to  go  further, 
ind  shew  that  he  informed  the  defendant. 


Exchequer, 

Lancastie 

r. 

Walsh. 


BoLLAND,  B. — I  think  it  was  properly  left  to  the  jury  to  say,  whether  the 
pkiotiffgave  the  first  information.  As  tortile  question,  whether  the  letter  was 
properly  received  in  evidence,  I  have  no  doubt  whatever,  and  perfectly  con- 
cur in  what  has  been  said.  BrierUy  being  asked  whether  he  could  state  the 
time  when  he  received  the  first  information  from  Briggs,  answered.  No  ;  but 
on  the  letter  being  put  into  his  hands,  he  said,  he  had  no  doubt  that  it  was 
before  the  1st  AuguaL 
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Lancaster 

V. 

Wauh. 


Alderson,  B. — The  term  ''  first  information,'*  is  a  tautologous  expression. 
The  word  '*  information,'^  used  in  the  declaration,  must  mean,  "  first  informa- 
tion." It  is  perfectly  clear,  that  unless  it  is  used  in  that  sense  in  the  hand-bill, 
there  is  no  meaning  in  it.  The  true  construction  is,  the  first  person  who 
shall  communicate  such  facts  as  will  lead  to  the  conviction  of  the  offender.  I 
concur  in  the  opinion,  that  a  communication  to  an  authorized  person,  such  as 
a  constable,  must  be  considered  as  a  communication  to  the  defendant. 

Rule  diacharged. 


Attorney  General  v.  Sbwell. 


An  infonnatioQ 
io  the  nature  of 
the  popular 
actidn  of  deht, 
cannot  he  main- 
tained for  ar- 
rears of  assess- 
ed taxes,  inas- 
much as  the 
5  ft  6  Will.  4» 
c  20,  s.  13,  pro- 
yides  that  the 
amount  shall  he 
recoverahle^as 
a  deht  upon    ^ 
record.'*    The 
poper  proceed- 
ing is  hy  tcire 
facia*,  extent, 
or  hy  informa- 
tion on  the  re- 
cord itselC 


INFORMATION  by  the  Attorney  General  against  the  defendant,  to  recover 
certain  arrears  of  assessed  taxes.  The  first  count  stated  that  the  defend- 
ant was  indebted  to  his  Majesty  in  the  sum  of  80/.,  for  that  before  and  at  the 
time  of  the  making  the  assessment  in  that  count  mentioned,  to  wit,  on  the 
6th  Apnl,  1^34,  at  the  Parish  of  St.  George,  Hanover  Square,  in  the  oouotj 
of  Middieeex,  to  wit,  at  Westminster ,  the  defendant  was  a  person  charge- 
able to  certain  duties  of  assessed  taxes,  payable  to  his  Majesty,  by  Tirtueof 
the  Statutes  in  that  case  made  and  provided,  and  that  being  so  chargeable, . 
afterwards,  to  wit,  at  Westminster  eSovefm^,  he  was  in  due  manner  according 
to  the  form  of  the  Statute,  &c.,  assessed  for  the  said  duties  in  the  sum  of  40/., 
for  the  year  ending  5th  April,  1835,  whereof  he  had  notice;  and  that  a^e^ 
wards,  to  wit,  &c.,  a  certain  warrant  for  collecting  and  levying  the  said  duties 
was,  in  due  manner,  issued  out  and  delivered  to  a  certain  collector  of  the  aid 
duties  for  the  said  parish.  And  the  Attorney  General  further  says,  that  iltt 
said  sum  of  money,  being  the  amount  of  the  said  duties  assessed  as  aforenid 
on  the  defendant,  has  not  been,  nor  could,  or  can  be  levied  or  collected  under 
or  by  virtue  of  the  said  warrant,  and  that  the  same  and  every  part  thereof 
still  remains  and  is  due,  and  in  arrear,  and  unpaid  to  his  Majesty,  and  that 
the  defendant  still  owes  the  same,  and  every  part  thereof,  to  his  Majesty, 
whereby  an  action  hath  accrued  to  his  Mojesty  to  demand  the  said  sum  of 
40/.  The  second  count  was  the  same  as  the  first,  except  that  the  arreirs 
sought  to  be  recovered  were  for  the  year  ending  the  6th  April,  1836.  Plea, 
the  general  issue. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after 
Hilary  Term,  1837,  the  only  evidence  on  the  part  of  the  Crown  was  the 
production  from  the  head  office  of  the  Commissioners  of  Stamps  and  Taxei, 
of  the  schedule  of  defaulters  for  assessed  taxes,  made  pursuant  to  the  43  Gee, 
3,  c.  99,  s.  45  (a) ;  from  which  it  appeared  that  the  defendant  was  a  defauiter 


(o)  And  be  it  further  enacted,  TSirt 
the  collectors  appointed  as  aforesaid, 
shall  make  a  due  return,  fairly  written 
on  paper,  under  their  hands,  to  such 
commlBsionerg,  containing  the  names, 
surnames,  and  places  of  abode  of  every 
person  within  their  respective  collec- 
tions, from  whom  such  collector  or  col- 


lectors shall  not  have  been  able  to  col- 
lect or  receive  such  dutirs,  for  any  of  the 
causes  before  mentioned,  and  which  sball 
have  been  duly  verified  on  the  oath  of 
such  collector  iis  aforesaid,  and  the  lMl^ 
ticular  reason  for  returning  each  denml- 
tcr,  and  the  sum  and  sums  charged  opM) 
every  such  person;  and  such  contaiif- 


.     .J 
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wo  yearR  to  the  oTnonnt  of  69/.  7#.  6c/.    It  wtts  contenaeu,  on  the 

le  Crown,  that  by  the  5  &  6  H^.  4,  c.  20,  s.  13,  such  schedule  was 

e  evidence  against  the  defendant  of  the  sums  mentioned  therein  being 

le  Crown.     Fur  the  defendant,  it  was  objected  that  this  information 

be  supported,  inasmuch  as  the  latter  part  of  the  13th  .section  declared 

a  debt  upon  record,  on  which  no  personal  information,  in  the  nature 

on  of  debt,  could  l»e  founded,  and  that  the  proper  mode  of  proceed- 

►y  writ  of  9cire  fnciany  which  would  give  the  party  an  opportunity  of 

defence  upon  the  record.     The  Lord  Chief  Baron  was  inclined  to 

objection  valid  ;  and  a  verdict  was  entered  for  the  Crown,  with 

r  the  defendant  to  move  to  enter  a  verdict  for  him. 


The 

Attornkt 
Genehal 

r. 
Sewill. 


laving,  in  Easier  Term,  1837,  obtained  a  rule  nisi,  accordingly, 

olicitor  General  and  Amos^  in  Trinity  Term,  shewed  cause. — The 
3  upon  the  construction  to  be  put  upon  the  Statutes  relating  to  the 
taxes,  viz.  the  43  Geo,  3,  c.  99;  the  43  Geo,  3,  c.  161  ;  and  the 
4,  c.  20 ;  and  the  question  is,  whether  the  crown  can  proceed  upon 
nation,  which  is  in  the  nature  of  a  popular  action  of  debt,  when  the 
rliament  declares  it  to  be  a  debt  upon  record. — [Lord  Abinger,  C.  B. 
•|y  the  schedule  was  a  record  o{  Exchequer,  but  the  I3th  section  of 
W.  4,  c.  20,  requires  tiiat  it  should  be  deposited  and  remain  in  the 
e  of  the  Commissioners  of  Stamps  and  Taxes,  and  be  a  record  there.] 
hstanding  that  section,  it  is  submitted  that  the  crown  may  proceed 
r  this  debt  by  the  ordinary  mode.  By  the  43  Geo,  3,  c.  99,  s.  9, 
lissioners  for  executing  the  Act  who  are  not  the  officers  of  the  crown 
eet  annually,  and  appoint  assessors  of  the  duties  of  the  different 
ind  places,  who,  upon  a  certain  day,  are  to  bring  in  their  certificates 


.fter  due  examination  thereof 
tit$  or  affir(iiation8  as  aforesaid 
ectors,  slitill  ascertain  the  sums 
cordino;  to  the  provisions  of 
!  said  Acts  herein  mentioned, 
i  been  discliar^ed  from  assess- 
any  cause  therein  specially  al- 
,d  the  said  connnissioners  sliall 
out  their  schedules,  containing 

so  dihclurged,  and  the  sums 
h  each  an<l  everv  such  defaul- 

to  he  charged,  and  the  sums 
II  not  have  heen  collected  hy 
»t'  the  collector's  ne^jlect,  and 
^lit  to  be  re  assessed  on  the 
ird,  or  place,  as  aforesaid,  and 
e  the  said  several  particulars 
rted  in  a  schedule,  fairly  writ- 
rchnient,  under  the  hands  and 
ich  commissioners,  or  any  two 
if  them,  containing  the  naii/es 
im^sof  the  said  collectors,  and 
to  be  delivered  to  the  receiver 
0  be  returned  bv  such  receiver 
ito  his  Majesty  s  said  Court  of 
r,  whereupon  every  person  so 
lefault  of  payment,  and  each 


parish,  ward,  or  place  so  in  default,  may 
be  charged  by  pn^cess  of  ('tiurt,  accord- 
ing to  tlip  cjnirsc  thereof  in  that  I'elialf; 
and  in  default  of  such  schedule  made  out 
accordinir  to  the  direction^  of  ihis  Act, 
it  shall  he  lawful  for  the  receiver  general 
an  1  he  is  hereby  required  to  return  everv 
Hueli  parish,  ward,  or  place,  insuper  for 
all  Kunts  not  paid  to  tiie  receiver  general, 
ait«l  contained  in  the  duplicate  of  assess- 
mentto  him  delivered,  and  all  such  sums 
so  returned  shall,  in  such  case,  be  re- 
assessed on  such  parish,  ward,  or  place, 
and  all  and  every  the  proper  officers 
therein  concerned  sliall,  and  they  are 
hereby  required  to  take  care,  from*  time 
to  time,  that  such  process  be  duly  issued 
.  ftnd  made  effectual,  so  that  all  such  sums 

«  shall  be  in  arrear  and  unpaid  as  afore- 
id,  may  he  speedily  recovered  and  paid 
into  his  Majesty's  Exchequer;  and  if 
any  such  collector  shall  neglect  or  re- 
fuse to  make  such  return,  in  manner 
before  directed,  every  such  collector 
shall  forfeit  the  sum  of  one  hundred 
pounds. 


i 
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of  assessment  in  writing,  veriHed  upon  their  oaths;  and  at  the  same  time 
they  are  to  return  the  names  of  two  persons  to  be  collectors.  By  the  12th 
section,  the  assessments  delivered  in  by  the  assessors  shall  be  signed  by  the 
commissioners,  and  they  shall  also  sign  three  copies  of  the  assessments,  and 
deliver  them  to  the  collectors,  with  warrants  under  the  hands  of  the  commis- 
sioners for  collecting  the  same,  upon  which  ihe  collectors  are  to  make  demand 
of  the  sums  charged  upon  the  respective  parties  at  their  last  place  of  abode, 
and  upon  payment,  to  give  acquittances,  which  shall  be  perfect  discharges. 
Then  the  20th  section  provides  that  the  crown  shall  appoint  inspectors  and 
surveyors.  Section  24  gives  a  power  of  appeal  in  cases  of  surcharge  to  com- 
missioners ;  and  by  section  29  their  decision  is  to  be  final.  The  33d  section 
gives  the  collectors  a  power  of  distraining,  upon  non-payment  of  the  duties, 
and  of  selling,  and  in  certain  cases  of  imprisoning  the  parties  making  default. 
The  44th  and  45th  sections  regulate  the  proceedings  in  case  the  collectors 
cannot  obtain  the  money.  Then  the  43  Geo.  3,  c.  161,  makes  further  provi- 
sions. The  23d  section  (6),  directs  that  such  duties  as  cannot  be  collected 
may  be  recoverable  as  a  debt  upon  record  to  the  King's  Majesty,  his  hein 
and  successors.  In  the  present  case  the  whole  proceedings  were  conformable 
to  these  Acts ;  the  assessments  were  made  and  delivered  to  the  collectors,  and 
a  schedule  of  defaulters  made  and  returned  to  the  commissioners,  who  made 
a  copy  of  it,  and  returned  it  to  the  receiver  general,  by  whom  it  was  trans- 
mitted to  the  Court  of  Exchequer.  That  continued  to  be  the  course  until 
the  b  &^  W.  4,  c.  20,  s.  1 3,  by  which  it  is  enacted  that  all  such  schedules 
as  aforesaid,  which  shall  be  made  out  at  anv  time  after  the  commencement  of 
this  Act,  shall  be  delivered  over  or  transmit  ted  by  the  receiver  general,  receiv- 
ing inspector,  or  other  receiver,  to  whom  the  same  shall  have  been  delivered, 
to  the  G>mmissioners  of  Stamps  and  Taxes,  and  shall  be  deposited  and  re- 
main in  the  head  office  of  the  last-mentioned  commissioners ;  and  the  produc- 
tion of  any  schedule  so  deposited,  and  purporting  to  contain  the  name  or 
names  of  any  such  defaulter  or  defaulters  as  aforesaid,  shall  be  conclusive 
against  any   person  named  therein,  as   making  default  of  payment;  and 


{b)  And  be  it  further  enacted,  That 
every  Mssessment  to  be  made  of  the  said 
duties  in  pursuance  of  tliis  Act,  in  Eng- 
land^ f rales,  hnd  Berwick-upon-Tweed^ 
shall  be  in  force  for  one  whole  year, 
commencing  from  the  fifth  day  oi  April 
in  the  year  in  which  the  same  shall  be 
made,  and  ending  on  the  fifth  day  or 
April  then  next  following ;  and  the  said 
several  duties  shall  he  paid  by  quarterly 
instalments,  on  the  days  hereinafter  men- 
tioned (that  is  to  say),  on  the  twentieth 
day  of  June,  for  the  quarter  commencing 
from  the  fifth  day  of  April,  and  ending 
on  the  fifth  day  of  Jnltf ;  the  twentletfi 
day  of  Septeniher,  for  the  quarter  com^ 
mencing  from  the  fifth  dav  of  July,  and 
ending  on  the  tenth  day  o( October ;  and 
the  twentieth  day  of  December,  for  the 
quarter  commencing  from  the  tenth  day 
of  October,  and  ending  on  the  fifth  day 
of  January ;  and  the  twentieth  day  of 
diarchy  for  the  quarter  cuuuncncing  on 


the  fifth  day  of  January,  and  ending  on 
the  fifth  day  of  Aprils  in  every  vear,  the 
first  pnyment  thereof  to  he  made  on  the 
twentieth  day  of  June,  one  thousand 
eight  hundred  and  four  ;  and  it  shall  be 
lawful  for  the  respective  commissioners, 
or  any  two  or  more  of  them,  and  thef 
are  hereby  required,  as  80(»n  aa  the  as- 
sessment shall  be  made,  to  issue  out  and 
deliver  to  the  respective  collrctors  their 
warrants  for  the  speedy  and  effectual 
levying  and  collecting  the  said  duties, 
as  the  same  shall  become  payable,  by 
quarterly  instalments  as  aforesaid ;  and 
such  part  thereof  as  cannot  be  so  levied 
and  collected  may  be  rerx)verable  as  a 
debt  upon  record  to  the  King's  Majesty, 
his  heirs  and  successors,  with  full  cosb 
of  suit,  and  all  charges  attendlne  the 
same,  and  when  so  recovered,  the  duties 
shall  be  paid  to  the  receiver  general  in 
aid  of  the  parish  or  place  answerable  for 
the  same,  j 
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Hj  pernby  wud,  or  place  named  therein  as  in  default  of  the  sum  or 
itioned  in  any  such  schedule  being  due  and  owing,  and  in  arrear 
i  to  his  Majesty,  his  heirs  and  successors,  unless  payment  thereof 
x>ved ;  and  every  such  sum  shall  be  recoverable  from  the  person 
.  making  default  of  payment  thereof,  as  a  debt  upon  record  to  the 
ijesty  his  heirs  and  successors  with  full  costs  of  suit  and  all  charges 
the  same.*'  It  is  contended  on  the  other  side,  that  if  the  proceed- 
een  by  seire/aeiai,  the  defendant  would  have  been  let  in  to  give 
liat  the  debt  was  not  due ;  but,  it  is  submitted  that  it  is  not  so ; 
\y  question  in  that  case  would  have  been,  whether  there  was  a 
not.  The  Statute  does  not  mean  that  that  proceeding  must  be 
Kihedule,  as  if  it  were  a  record,  but  only  that  the  production  of  the 

should  be  conclusive  evidence,  as  in  debt  on  a  record. — [Lord 
D.  B. — It  is  very  probable  that  the  persons  who  drew  these  clauses 
ly  very  accurate  knowledge  of  the  forms  of  action.] — It  is  true  that 

might  have  proceeded  by  scire  faciaSt  or  extent,  but  in  neither 
.  the  merits  of  the  case  have  been  gone  into. — [Lord  Abinger,  C.  B. 
»  Geo,  3,  c.  161,  s.  23,  requires  the  commissioner  to  issue  their 
» the  collector,  and  such  part  as  cannot  be  collected  may  be  reco- 
a  debt  on  record  to  the  King ;  therefore  the  record  was  a  record  of 
.] — Then,  the  subsequent  Act  says,  it  shall  be  lodged  with  the 
ners,  and  not  in  this  Ck)urt.  If  it  were  a  record,  there  was  no  oc- 
say  that  it  should  be  conclusive  evidence.  Supposing  ectre  faeia9 
ight,  it  would  be  necessary  first  to  lodge  the  record  in  this  Court. 
on,  B. — Should  you  not  have  filed  the  schedule  in  this  Court,  in 
iroceed  upon  it.] — The  crown  does  not  treat  it  as  a  debt  of  record. 

ontrd, — The  question  depends  upon  the  nature  of  the  debt,  and  the 
the  proceeding,  to  recover  the  duties  given  to  the  crown.  A  debt  on 
he  King  means  a  crown  judgment,  upon  which  nothing  further  can  be  . 
ord  Abinger,  C.  B. — ^A  debt  of  record  is  not  necessarily  a  judgment ; 
:e,  a  person  may  come  and  acknowledge  a  recognizance.] — ^It  is  true 
d  to  the  King  is  only  matter  quasi  of  record ;  but  this  is  more  than  a 
;  it  is  a  debt  enrolled,  though  instead  of  being  in  the  King^s  Remem- 
Office,  the  Act  requires  it  to  be  lodged  in  the  Head  Commissioners 
tamps  and  Taxes. — [Aldereon,  B. — Then,  you  contend  that  theCom- 
\  of  Stamps  and  Taxes  are  now  officers  of  the  Court  o^  Excheqfier.'] — 
mably,  every  person  concerned  in  the  collection  of  the  King's  reve- 
ofiicer  of  this  Court,  and  under  its  control.  The  crown  has  a  par- 
ocess  for  the  recovery  of  its  debts,  from  which  it  cannot  deviate, 
object  of  the  crown's  proceedings,  is  not  only  safety  from  damage 
»ut  expedition  in  recovering  its  debts.  By  this  mode  of  pro- 
le debt  is  delayed,  and  the  expenoe  increased.  The  Statute  only 
3  schedule  evidence  of  non-paynie|pt»  and  not  evidence  of  the  debt, 
ful  information,  as  to  the  nature  jof  the  debt,  is  to  be  found  in  Chief 
lberi*8  Treatise  on  the  Court  of  Exchequer.  It  is  there  said(c). 
s  the  time  of  H.  7  and  H,  8,  as  the  revenue  increased,  and  mer- 
tre  obl^inl  to  make  payments,  the  customers  and  collectors  received 
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bonds  from  the  parties  to  the  King.     These  collectors  were  no  more  than' 
baihfis  or  receivers,  and  not  as  justices  between  the  King  and  the  party; 
and  therefore  the  acknowledgments  before  them  were  not  in  the  Court  of 
record.     And  there  was,  before  33  H,  8,  39,  this  diflTerence  between  them 
and  bonds  of  record,  that  these  were  immediately  levied  by  the  levari ;  but 
those  debts  not  of  record.,  could  not  be  levied  by  the  levari^  hut  ^  9eir$  fadat 
was  to  issue  thereupon ;  and  the  reason  of  the  difleronce  is,  that  where  an 
obligation  is  acknowledged  in  a  Court  of  record,  such  recognizance  is  tbe 
same  as  a  judgment;  the  conusor  is  personally  present,  and  the  Court  is 
supposed  to  know  him  as  much  as  a  defendant,  against  whom  they  give  judg- 
ment.    And  hence  it  is  that  the  levari  issues,  and  all  the  other  prerogative 
process ;  and  (hat  debt  cannot  be  diecharged  until  there  be  a  receipt  iipoo 
record.     But  where  the  King*s  ministerial  officer  takes  an  obligation  to  the 
King,  such  obligation  is  not  of  record ;  and  when  the  officer  delivers  sudi 
obligatk>n  into  Court,  the  time  of  delivery  is  recorded ;  so  that  if  that  obligt* 
tion  be  just,  and  the  conusor  has  nothing  to  say  against  it,  nobody  can  con- 
trovert the  time  of  its  lien,  because  the  delivery  is  of  record,  and  therefore  it 
ought  to  bind  from  that  time  ;  but  the  obligation  is  no  more  than  a  warnurt 
of  attorney  for  the  ministerial  or  other  person  to  deliver  it  of  record,  for  bein; 
an  act  in  paie^  and  not  of  record,  the  conusor  may  come  in  at  the  retura  of 
the  scire  faciae  and  traverse  the  obligation ;  but  in  this  it  diflers  from  a 
warrant  of  attorney  ;  for  if  a  man  forge  a  bond  and  warrant  of  attorney,  and 
then  confess  judgment,  the  defendant  can  never  deny  the  deed  if  a  ecirefaam 
issued  after  a  year  and  a  day ;  but  in  this  case  there  is  no  judgment  upoB 
the  bond,  for  the  bond  is  only  delivered  of  record,  and  therefore  the  jndjp 
ment  upon  the  bond  arises  only  on  the  scire  faciae  ;  and  therefore,  in  Irelni 
they  often  take  a  warrant  of  attorney  to  confess  judgment,  upon  such  bond  ii 
an  action  of  debt  ;  and  when  such  judgment  is  entered,  it  is  a  mattercf 
record,  and  cannot  be  diecharged  but  by  an  act  of  equal  notoriety.'"    It  ■ 
difficult  to  understand  what  is  meant  by  the  schedule  being  conclusive  evi- 
dence.    The  words  "  conclusive  evidence,"  would  imply  that  it  is  not  necei* 
sary  to  go  into  any  evidence  at  all.     To  proceed  by  information,  is  to  mtlw 
that  matter  in  paiSf  which  is  already  matter  of  record.     For  debts  in/m  so 
information  is  the  proper  course  (tf) ;  but  where  they  are  actually  of  record,* 
levari  may  at  once  issue ;  and  a  debt,  recoverable  as  a  debt  of  record,  is>  in 
other  words,  leviable  by  the  sheriff.     The  nature  of  this  proceeding  is  M\f 
treated  of  in  Price" e  Exchequer  Practice  (e),  from  which   it  appears,  Ihit 
**  such  process,  notwithstanding  it  is,  in  its  form  and  general  force  and  efict, 
final,  and  in  the  nature  of  an  execution,  might  be  pleaded  to  on  this  side  of 
the  Court,  both  in  bar  or  denial,  and  in  discharge  of  the  debt,  or  charge  upon 
the  roll  against  the  party  who  was  the  object  of  the  proceeding."   Blacketoet 
and  other  writers  put  the  revenue  of  taxes  upon  the  g7Y)und  of  ancient  duties 
to  the  crown,  which  were  leviable  without  any  proceeding  at  all.     It  is  tbece- 
fore  clear  that  this  is  a  deBnedi  tiid.  settled  debt,  upon  which  the  great  prin* 
lege  of  the  Court  of  Exchequer  onght  to  he  executed  "  for  its  spee4y  f^^T 
and  for  the  soonest  satisfaction  of  the  King's  debt. — [Alder eon^  B. — Ttie  second 
rule  of  the  48  Geo,  3,  c.  141,  (class  V.)  says,  '*  That  every  such  scheduler 
being  certified  under  the  hand  of  the  receiver  general,  or  his  deputy,  of  tbe 
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cocnty  or  diyiFion  where  the  «aid  arrears  accrued  to  the  Court  of  Excheqvefp     Exeheq^uer, 
at  WesiminsUr,  shall  be  received  and  taken  as  sufficient  evidence  of  a  debt 
due  to  his  Majesty,  and  shall  be  a  sufficient  authority  to  his  Barons  of  the 
said  Court,  or  any  one  of  them,  to  cause  process  to  lie  issued  against  such 
de&uhera  named  in  the  said  schefiule,  to  levy  the  whole  sum  in  arrear  and 
nnpsid  by  auch  defaulters  ;  and  the  sheritfor  other  officer  to  whom  the  said 
procew  shall  \ye  directed,  shall,  without  delay,  cause  the  whole  axun  in  arrear 
to  be  levied.''     Therefore,  upon  the  schedule  being   returned,  there  is  an 
eipress  power  to  issue  a  levari  facias.] — The  word  "  process  "     is    used 
throughout.     An  information  cannot  be  said  to  be  process,  which  shews 
that  the    present    proceeding  is  incorrect. — [Lord  Ahinger,  C.   B. — It  is 
true,  that  where  the  debt  is  of  record,  the  proper  process  for  recovering  it  is 
by  Uvari  faeiiu,  to  which  the  party  may  plead  all  equitable  matters,  or  he 
may  apply  by  motion,  which  is  the  more  ordinary  practice,  to  remove  the 
huids  of  the  sheriff,  and  let  in  the  equitable  claim  ;  but  the  question  which 
iriiet  here  is  whether,  upon  the  construction  of  the  Act,  the  crown  may  not 
proceed  cither  by  summary  process  or  by  information. — Alderson,  B. — The 
Statute  says,  the  schedule  shall  be  conclusive  evidence  of  the  debt  due  and 
MFiDg  from  the  person  named  therein.     The  party  might  shew  that  he  was 
sot  the  person  named  therein.]— By  the  33d  section  of  the  43  Geo.  3,  c.  99, 
i  power  of  distress  is  given  where  payment  has  been  refused.     By  the  35th 
Nctidiy  when  persons  remove  without  paying  their  taxes,  that  fact  is  to  bo 
ccrtjfied  to  the  commissioners  of  the  place  where  the  party  can  be  found,  which 
commissioners  are  to  cause  the  amount  to  be  levied  and  paid  to  the  collector 
of  the  parish  where  the  assessment  was  made.    By  the  41st  section,  collec- 
tors refusing  to  attend  commissioners  with  their  assessments,  are  to  forfeit 
HOL;  and  if  there  is  money  in  the  hands  of  the  collectors  which  cannot  be  re- 
wered  under  the  hand  of  the  commissioners,  nr  the  commissioners  shall 
■^fiect  to  issue  such  warrant,  the  amount  shall  be  recoverable  as  a  debt  on 
Word.     That  clause  shews  that  an  express  distinct  ion  is  taken  between  debts 
WKverable  as  matters  of  record,  and  those  recoveraole  by  information.    In 
the 46th  section^  a  distinction  is  taken  between  a  person  and  the  parish;  and 
it  Makes  express  provision  that  all  sums  in  arrear  shall  be  speedily  recovered. 
Ilto  47th  section  requires,  **  that  where  there  has  been  a  failure  in  assessing 
tbe  duties,  or  returning  the  duplicates,  the  reiceiver  general  shall  certify  the 
to  the  Barons  of  the  Exchequer,  with  the  names  of  the  commissioners, 
I,  Ac,  who  shall  be  respectively  liable  to  process  from  time  to  time 
hf  writ  of  dietrmgae!^     Then  comes  the  5  &  6  W,  4,  by  the  13th  section  of 
vbicby  the  head  office  of  the  Commissioners  of  Stamps  and  Taxes  is  made  an 
oiee  of  the  Court  by  requiring  the  schedule,  which  was  formerly  delivered 
kra,  to  be  lo^^ed  in  that  office. — [Lord  Abinger,  C.  R — You  contend  that 
t  was  the  intention  of  the  legislature  to  give  a  docunrient,  not  in  Court,  the 
•aie  force  and  effect  as  formerly,  when  it  was  brought  into  Court.] — ^The 
litter  part  of  the  13th  section  says,  that  "  the  schedule  shall  be  conclusive 
AvidcDoe  against  any  person  named  therein,  Ac,  and  against  every  parish,  &c. 
Hid  every  such  sum  shall  be  recoverable  as  a  debt  upon  record,  with  full 
Ms  of  suit  and  all  charges  attending  the  same."     The  making  it  a  record  is 
^  fiNUKJation  for  the  immediate  and  speedy  process,  which  throughout  the 
^We  of  the  Act,  the  officers  of  the  Court  are  peremptorily  required  to  adopt 
■tiiiubDiitted,  that  the  construction  contended  for  is  in  aid,  rather  than  \n 
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derogation  of  the  right  of  the  crown  ;  and  that  the  proceeding  bj  infomutioB 
is  not  only  repugnant  to  a  sound  construction  of  the  Act,  but  also  at  Taii- 
ance  with  the  recognized  practice  of  the  revenue  laws. 

The  Solicitor  General  replied. — [Lord  Ahingetf  C.  B. — Let  me  call  your 
attention  to  this  view  of  the  question.     There  are  two  cases  provided  for  by 
the  Statute,  one  of  an  individual,  and  another  of  the  parish.     Both  are  em- 
braced in  the  13th  section  of  the  5  &  6  Will.  4,  c.  20,  and  both  schedules  are 
to  be  deposited  with  the  Commissioners  of  Stamps.     Now,  suppose  this  hid 
been  the  case  of  a  parish  in  default,  what  process  would  you  have  taken 
under  the  Act  ?] — ^The  crown  would  have  proceeded  against  the  parish  in  the 
same  mode  as  before  the  passing  of  the  Act,  and  the  production  of  the  scfae« 
lule  would  be  conclusive  evidence. — [Lord  Abinger,  C>  B. — Then  you  most 
have  applied  to  the  Court,  or  a  judge,  and  have  produced  the  schedule,  and 
have  shewn  by  affidavit  that  it  was  duly  deposited  with  the  commissiooeny 
and  then  have  applied  for  a  distringas  against  the  parish.    As  you  must  do 
that  in  one  case  why  should  you  not  in  the  other  ?] — It  is  not  said  that  such 
a  proceeding  might  not  be  taken  against  an  individual,  but  it  is  submitted 
that  there  is  nothing  to  prevent  the  crown  from  adopting  the  present  mode  of 
proceeding. — [Lord  Abinger,  C.  B. — There  can  be  no  reason  why  the  crown 
should  abandon  the  summary  process  of  a  levari  facias^  and  go  through  the 
form  of  an  information  and  trial.] — There  is  little  doubt  that  the  words  **Tt' 
coverable  as  a  debt  upon  record,"  were  copied  from  the  old  act  without  con- 
sidering the  effect  of  them. 

Cur.  adv.  tnlL 

Lord  Abinger,  C.  B.,  now  delivered  the  judgment  of  the  Court. — ^Thii 
was  an  information  filed  by  the  crown,  not  purporting  to  be  filed  upon  S-^ 
any  document  or  any  record,  but  stating,  that  the  defendant  had  been  assesal 
in  certain  taxes,  and  that  a  warrant  had  issued  against  him,  signed  by  the 
commissioners,  but  that  the  sum  had  not  been,  nor  could  be,  collected  under 
it ;  and  that  the  same  remained  due  and  in  arrear  and  unpaid,  whereby  in 
action  hath  accrued,  &c.  The  information  was  supported  at  the  trial  by  the 
productbn  of  the  assessment  itself  from  the  tax-o(Tice,  in  which  the  party  ap- 
peared as  in  arrear  for  the  sum  sought  to  be  recovered.  It  was  contended  on 
the  part  of  the  crown,  that  by  the  5  &  6  W.  4,  c.  20,  s.  13,  this  assessment 
was  made  conclusive  evidence ;  but  on  the  other  hand,  it  was  objected  bf 
Mr.  PHee,  that  the  same  section  made  the  debt  recoverable  as  a  debt  of  record 
whu:h  could  only  be  recovered  by  scire  facias^  extent,  or  by  filing  an  inibr' 
nation  upon  the  record  itself  My  impression  originally  at  the  trial  wii» 
that  the  objection  must  prevail :  we  have  taken  time  to  consider  it,  and  hafe 
come  to  the  conclusion,  with  some  reluctance,  that  the  objection  must  succeed 
and  that  a  verdict  ought  to  be  entered  for  the  defendant.  It  is  very  remark- 
able,  that  by  this  Act  of  Parliament  the  assessments,  which  used  to  be  re* 
turned  into  this  Court,  are  now  returned  to  the  office  of  commissioners  of 
(axes,  and  are  to  be  kept  there,  and  yet  the  person  who  is  in  arrear  is  made 
liable  to  pay  the  arrear  as  a  debt  upon  record.  The  document  which  is  made 
returnable  by  the  Act  of  Pa^jiament,  is  kept  by  the  commissioners  in  Somn* 
set'house ;  and  though,  doubtless  the  object  of  the  Act  was  very  laudable 
and  correct,  it  is  unfortunate  that  the  words,  "  shall  be  recoverable  as  a  debt 
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oord,"  were  used.    We  know  of  no  means  to  recover  it  as  a  debt  Bxt^^qiur. 

)cord  but  by  aeirt/aciai,  or  extent,  or  filing  an  information  upon  the  f|^ 

tself.     Here  there  is  nothing  stated,  but  that  there  was  an  assess-  Attobnkt 

id  a  warrant.  v. 

Rule  absolute.  Sewkll. 


Cowling  v.  Higoinson. 

^PASS  for  breaking  and  entering  the  plaiatifl's  close,  with  horses,  carts.  Where  the 

1  other  carriages.     Pieaa :  firai,  not  guilty ;  second,  that  the  defendant  Sarei^n  tree- 

!  occupier  of  a  certain  close,  and  that  all  the  occupiers  of  that  close  5^*f**?*r  *^* 

:iially  as  of  right,  used  and  enjoyed,  without  interruption,  for  the  breaking  and 

iod  of  twenty  years,  the  liberty  of  going,  returning,  Ac.  on  foot  and  '"^^^^f^J** 

jrses,  carts,  and  other  carriages,  over  the  said  close,  in  which,  &c.  horse*  and  car- 

trd  plea  was  similar  to  the  second,  except  that  it  stated  an  user  of  ^^^dallt 

3ars.     The  replication  traversed  the  second  and  third  pleas.     At  the  pleads  a  general 

fore  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes,  1838,  it  appeared  over  the  cloae 

jnce  that  a  right  of  way  over  the  pliantiff's  close  for  horses,  carts,  and  ^^^  horses  wid 

,,  .  Ill  ii_ji  camaffes,  tne 

iSt  had  existed  from  time  immemorial,  and  that  the  road  had  been  plaintiff  may 

r  all  agricultural  purposes  by  the  occupiers  of  the  farm,  to  which  it  J^^newasa^^* 

t  was  alsp  proved  that  no  coals  had  ever  been  conveyed  along  the  road  ment,  that  the 

on  one  occasion,  about  seventy  years  ago,  when  an  attempt  was  made  got  entitled  to 

ey  them,  but  was  frustrated  by  the  then  owner  of  the  plaintiff's  close.  Xn^^thedMe' 

ry  were  not  required  by  the  learned  judge  to  say  whether  the  road  in  question. 

ti  used  for  all  manner  of  purposes,  or  had  been  confined  to  agricul-  propwition*of 

urposes  only ;  but  they  found  a  general  verdict  for  the  plaintiff.     The  Jaw,  that  a  par- 

tated,  in  his  report,  that  he  considered  it  to  have  been  proved  that  the  hM^ighrto  use 

d  been  used  for  agricultural  purposes  only :  and  he  further  stated,  *  '®*°  '**'' 

iii.li  t^      r  nf  '  .-i^  many  purposes, 

gave  the  defendant  leave  to  move  to  enter  a  verdict,  if  the  Court  is  entitled  to 

be  of  opinion  that  such  evidence  supported  the  plea  which  declared  ^rooses  *hut 

d  to  have  been  used  for  all  'purposes.  the  extent  to 

which  he  has 

*ander  having  obtained  a  rule  to  enter  a  verdict,  or  for  a  new  trial,  from  which  the 

jury  may  infer 

vjeUt  Starhie^  and  /.  S.  Worthy  shewed  cause. — It  was  proved  at  the  i^niUed  right  of 

it  the  road  in  question  had  been  used  by  carts  and  carriages  for  agri-  user. 

1  purposes  only ;  that  it  had  never,  within  the  last  forty  years  been 

>r  the  conveyance  of  coals,  and  that  as  long  as  seventy  years  ago, 

had  been  prevented  from  conveying  coals  upon  it.     The  defendant, 

ir,  contended  that  proof  of  user  for  agricultural  purposes  established 

it  to  use  the  way  generally,  and  that  without  a  new  assignment  the 

r  was  not  entitled  to  shew  that  the  way  had  not  been  used  for  carrying 

-[Lord  Abinger,  C.  B. — Now  could  the  question  of  new  assignment 

unless  the  right  to  carry  coals  had  been  first  raised  on  the  record  ?]-— 

»f  a  right  to  use  a  road  for  farming  purposes  does  not  support  a  plea, 

aims  a  right  to  use  it  for  all  purposes,  Ballard  v.  Dyson  (a).— ^ 


(a)  1  Taunt.  279. 


^ 
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£xdi09frer.      [Parke,  E— Otn  the  use  of  (he  road  be  confined  to  those  purposes  merely 
Cowling       ^^''  which  it  was  originally  granted?     If  it  can,  suppose  a  road  to  have  bees 
V.  used  merely  to  convey  the  grass  from  pasture  land,  if  that  land  is  afterwards 

rendered  arable,  would  it  not  follow  that  a  party  would  have  no  right  ta 
carry  away  the  corn.     It  seems  a  consequence  of  the  plaintiff's  argument, 
that  the  agricultural  purposes  themselves  might  be  limited.] — That  question 
may  be  answered  by  another.     Suppose  a  man  receives  a  grant  of  right  of 
way  to  his  farm,  could  he  build  a  square  upon  that  farm  and  give  all  the  in- 
habitants  a  right  of  way  to  their  houses  ?     Rex  v.  Lyon  (b),  and  The  Mar- 
quia  of  Stafford  v.  Cotjfney  (c),  shew  that  the  use  of  a  road  may  be  restricted 
to  certain  carriages  only.     Rex  v.   The  Marquis  of  Buckingham  (if),  aod 
Howell  V.  King{e),  prove  that  a  right  of  way  may  be  limited  in  other  rei- 
pects.     Jackson  v.  Stacey  (f)  establishes  that  a  right  to  use  a  road  (or  the 
purposes  of  agriculture,  is  not  a  general  and  unqualified  right*     DreweUi, 
Tou:ler(ff)t  and  Botcer  v.  Hili(h),  are  in  point.     It  was  proved  thatcoili 
were  never  carried  along  the  way  in  question.      A  party  who  claims  bj 
prescription  ought  to  substantiate  his  claim  in  the  precise  terms  in  which  he 
makes  it.     Pring  v.  Henley^  Bull,  Ni.  Pr.  59.     They  also  cited  Reignoldt 
V.  Edwards  {i),  Morewood  v.  Wood(j),  Rogers  v.  Alien  (A),  Bullardv»Her» 
rison  (/),  2  Saund.  175,  b. ;  Ricketts  v.  Salwey{m),  Taylor  v.  lVkiiehead{n^ 
I  Ro  Al*r.  391  ;  Bright  v.  Walker  (o),  Monmouth  Canal  Company  v.  HoT" 
ford(p),  Com,  Dig,  "Chemin,"  D.  2;  Trickeyy,  Yeandail(q). 

Alexander  aw^  Wightman,contrd. — The  defendant's  plea,  together  with  the 
evidence  offered  at  the  trial,  dispones  of  all  the  cases  cited  by  the  plaintift  Tk. 
plea  claims  an  extensive  and  unqualified  right  of  way,  and  the  evidence  sheirai 
an  absence  of  all  interruption  of  the  user  of  the  way.     The  plaintiff  assuoM 
that  the  road  in  question  was  used  for  agricultural  purposes  only,  but  tk 
evidence  negatives  that  assumption,  and  the  jury  were  never  required  to  uj 
whether  it  was  an  agricultural  road  or  not. — [Parke,  B.— Ought  you  not  to 
have  asked  the  judge  to  submit  that  question  to  the  jury  ?] — When  an  unin- 
terrupted user  for  every  description  of  vehicle  was  proved,  the  defendMt 
was  entitled  to  the  verdict.     The  circumstance  of  the  jury  not  having  found 
this  road  to  be  an  agricultural  one,  distinguishes  this  case  from  Jacksani' 
Slacey,  Ballard  v.  Dyson,  and  Rex  v  Lyon,     According  to  the  argument 
of  the   plaintiff,   it  was  incumbent   on  the  defendant   to   shew  a  speafic 
carrying  of  coals  along  the  road  in  question.      But  if  a  right  to  conve/ 
certain  articles  along  a  road  could  be  established  only  by  shewing  those  arti- 
cles to  have  been  conveyed  on  some  former  occasion,  no  right  of  way  could  ever 
be  proved. — [I^rd  Abinger,  C.  B. — The  jury  would  have  to  infer  whetberlhe 
road  had  been  used  for  all  purposes,  or  only  for  certain  articles ;  butaccori^ 

(h)  Rv.  &  Moo.  151 ;  5D.  &  Ry.  497-          W  1  Camp.  309. 

(c)  7  U.  &  Cr.  2.')7.  (0  4  M.  &  Sel.  387. 

(d)  4  Campb.  189.  (w)  2  H.  &  Aid.  360. 
.»  1  Mod.  191.  (n)  Doug.  716.                 .     ,  -.  ^ 
if)  Holt,  N.  P.  C.  455.  (o)  1  Cr.,  M.  &  Ros,  21 1 ;  4  T/nr. 
le)  3  B.  &  Adol.  735.  502.                                          ^  ^  ^ 
\V)  2  Bing.  N.  C.  339;  1  Hodges,         (/O  1  Cr.,  M.  &  Rob.  614;  5l;i^- 

M34;  1  Scott,  526.  6a  ..        « 

(i)  Wiiles,  282.  (9)  2  Biug.  26 ;  9  B.  Moore,  55. 

0)  4  T.  Rep.  157. 
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ing  (o  jour  ailment,  if  you  had  stated  in  your  plea  a  prescription  to  carry 
coals,  that  prescription  would  have  been  fully  proved  by  the  evidence  oiTercd 
it  the  trial.] — ^The  defendant  did  not  desire  to  nse  the  road  for  the  purpose 
of  carrying  coals.  If  the  argument  of  the  plaintiflfis  correct,  the  whole  ques- 
tion depends  upon  the  eontcnU  of  the  carts ;  but  a  right  of  way  for  carriages 
was  never  made  to  depend  upon  the  description  of  articles  with  which  the 
csniages  are  loaded. — [Parke,  B. — You  might  have  insisted  upon  taking  the 
opInioD  of  the  jury  whether  the  right  of  way  was  limited  to  agricultural  pur- 
poses or  not  ] 

Lord  Abingbr,  C.  B. — We  cannot  lay  it  down  as  a  legal  proposition, 
Ibat  where  a  party  proves  his  right  to  use  a  road  for  many  purposes,  the 
kw  gives  him  a  title  to  use  it  for  all  purposes.  The  jury  are  always  at 
fiberty  to  infer  a  greater  or  less  extent  of  the  right  of  user  ;  and  there  must 
be  a  new  trial  in  this  case  to  give  them  an  opportunity  of  saying,  whether 
the  right  of  way  was  limited  or  general.  We  give  no  opinion  as  to  tho  in- 
ference that  they  may  form  upon  the  subject. 

Parks,  B.-— It  is  clear  that  the  defendant  is  not  entitled  to  succeed  on  the 
ground  of  its  being  the  duty  of  the  plaintiff  to  new  assign.  The  plea  states, 
that  the  defendant  is  entitled  to  use  a  certain  way ;  he  is,  therefore,  bound  to 
prove,  not  only  that  he  has  enjoyed  that  way,  but  that  he  has  enjoyed  it  as  of 
right,  for  a  certain  period ;  and  undoubtedly,  an  user  for  all  purposes  is  evi- 
dence of  his  being  so  entitled.  If  he  used  the  road  whenever  he  had  occasion, 
thtt  would  be  evidence  from  which  the  jury  might  infer  that  he  was  entitled 
to  toe  it  for  all  purposes.  They  would  be  justified  in  drawing  such  an  infer- 
eaee,  if  they  thought  proper  to  do  sa  The  user,  therefore,  is  always  to  be 
kit  to  the  jury;  and  if  it  were  confined  to  one  purpose,  we  may  conclude 
tkt  they  would  not  think  a  general  right  of  way  had  been  established.  The 
nfe  for  a  new  trial  must  be  made  absolute,  on  payment  of  costs. 
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BoLLASiD,  B.,  concurred. 


Rule  absolute,  on  payment  of  costs. 


McDonald  v,  Jopling. 

ASSUMPSIT  to  recover  the  sum  of  1 6/.  1 7s.  8e/.,  due  for  seaman's  wages.  To  an  action 
fieas:  first,  non-assumpsit ;  secondly,  that  the  service  of  the  plaintiff  taught  tore- 

"  "^  *^  cover  the  sum 

of  161. 17«.  8<i.  for  seaman '»  vages,  the  defendant  pleaded  that  the  sen'ice  of  the  plaintiff'  was  pcr« 
formed  under  an  agreement  made  in  pursuance  or  5  &6  W.  4,  c.  19,  whereby  the  plaintiff  agreed 
that  he  Wfuld  serve  on  board  the  ship  C,  from  the  port  of  Lcndtm  to  C,  and  back  to  a  port  of 
delivery  in  the  United  Kingdom;  that  afterwards,  and  before  the  period  fur  which  the  plaintiff 
agreed  ro  serve,  was  completed,  and  after  the  said  ship's  arrival  at  her  port  of  delivery,  and  before 
her  cargo  had  been  discharged,  to  wit,  at  the  port  of  Litwpor/,  the  plaintiffdid  wilfully  and  without 


the  abaolute  desertion.    The  question  being,  whether  the  entire  wages,  or  only  a  month's  wases 
werr  forfeited.  ^ 

Heldj  that  that  question  was  on  the  record.  Held  also,  that  a  seaman  who,  after  the  arrival 
of  a  shin  at  her  port  of  discharge,  but  before  her  discharge,  quits  her  and  does  not  return,  does 
not  forfeit  ail,  but  only  a  month's  wages.  « 
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'SwJjJJ^'*       was  performed  under  an  agreement  in  writing,  made  in  pursuaooe  of  the 
M'DoNALo      5  &  6  fF.  4,  c.  19,  whereby  it  was,  amongst  other  things,  agreed  by  the  plaintiff 
JoFUNo        ^^*^  ^®  would  serve  on  board  the  ship  ChryMtal,  in  a  voyage  from  the  port  of 
London  to  Cardiff',  ports  of  Sicily,  and  back  to  a  port  of  delivery  in  the  United 
Kingdom ;  and  that  he  would  be  obedient  to  the  lawful  command  of  the 
master  of  the  said  ship  in  every  thing  relating  to  the  said  ship,  and  the  mate- 
rials, stores,  and  cargo  thereof,  whether  on  board  such  ship,  in  boats,  or  on 
shore ;  and  that  he  the  said  plaintiff  would  not,  on  any  account  or  pretence 
whatever,  go  out  of  or  quit  the  said  ship,  by  day  or  night,  without  leave  being 
first  obtained  from  the  said  master.     That  the  plaintiff  agreed  to  serve  on 
board  the  said  ship  in  the  capacity  of  a  mate,  at  the  wages  of  5/.  for  eadi 
month.     That  afterwards,  and  before  the  period  for  which  the  plaintiff  agreed 
to  serve  was  completed,  and  after  the  said  ship^s  arrival  at  her  port  of  deliTerj, 
and  before  her  cargo  had  been  discharged,  to  wit,  at  the  port  of  Liverpod, 
the  plaintiff  did  wilfully,  and  without  the  leave  and  permission  of  the  defend- 
ant or  the  said  master,  or  other  person  in  command  of  the  said  ship,  and 
without  any  previous  discharge,  absolutely  desert  the  said  ship  to  which  he 
so  belonged  as  aforesaid ;  and  the  said  desertion  was  then  treated  by  the  stid 
master  of  the  said  ship  as  an  absolute  desertion,  whereby,  and  accordiog  to 
the  said  Statute,  he  the  said  plaintiff  then  forfeited  to  the  defendant,  the 
owner  of  the  said  ship,  his  said  wages  or  salary,  to  which  he  might  other- 
wise have  been  entitled. 

Replication  to  the  second  plea,  that  the  plaintiff  did  not  absolutely  desert 
the  ship,  in  manner  and  form,  &c.  ] 

It  appeared  in  evidence,  that  the  ship  Chryatal  arrived  at  Liverpool,  her  j 
port  of  delivery,  on  the  2d  Febrvary,  1837 ;  that  the  plaintiff  having  previous!/  ' 
applied  to  the  master  for  his  discharge,  which  was  refused,  left  the  ship  on 
the  4th  February,  without  the  leave  of  the  defendant  or  the  master,  and  never 
returned  ;  that  the  cargo  of  the  said  vessel  was  not  delivered  until  the  18th 
February;  that  the  delivery  of  the  cargo  belongs  exclusively  to  the  mate, 
and  that  his  services  are  in  great  requisition  during  the  delivery;  and  that 
in  the  present  case,  the  master  suffered  considerable  inconvenience  in  conse- 
quence of  the  plaintiff  *s  absence. 

At  the  trial  before  Coleridge,  J.,  at  the  Spring  Assizes  for  Norihumberkmi 
1838,  the  jury  found  a  verdict  fur  the  defendant.  The  learned  judge  gave 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  11/.  17#.  Sd,,  if  the  Court 
should  be  of  opinion  that  the  plaintiff,  by  quitting  the  ship,  had  forfeited  no 
more  than  a  month's  pay.  Temple  having,  in  Easter  Term,  obtained  a  rule 
to  shew  cause  why  a  verdict  for  the  above  sum  should  not  be  entered  for  the 
plaintiff, 

W,  H,  |Pra/#(wnow  shewed  cause. — The  plaintiff  cannot  move  to  enters 
verdict,  as  the  question  arises  on  the  record.  The  motion  ought  to  haw 
been  for  judgment  non  obstante  veredicto.    By  the  6  &6>K  4,  c.  19,  s.  9(fl)» 

(a)  The  9th  section  is  to  the  follow-  he  may  leave  on  board,  and  all  wag«i 

ing  effect: — "And  be  it  further  enacted,  and   emolunientfi   to  which   he  might 

That  every  seaman  who  iihall  absolutely  otherwise  be  entitled,  provided  the  a> 

desert  the  ship  to  which  he  shall  belong  cumstances  attending  such  desertion  hj 

shall   forfeit  to  the  owner   or   master  entered  in  the  log:-hook  at  the  time,  sua 

thereof,  all  his  clothes  and  effects  which  certified  by  tlie  signature  of  the  master 
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%  manner  deserting  his  vessel  incurs  a  forfeiture  of  his  entire  wages.     The 
act  of  quitting  the  ship  amounted  to  an  absolute  desertion,  because  it  took 
place  before  the  delivery  of  the  cargo,  or,  in  other  words,  before  the  contract 
was  at  an  end.     Now,  it  is  plain  that  the  contract  lasts  until  the  delivery  of 
the  cargo ;  for  the  1 1th  section  (b),  of  the  Sutute,  enacts  that  the  wages  need 
Dot  be  paid  until  three  days  after  the  cargo  has   been  delivered. — [L^rd 
Ahinger,  C.  B. — By  the  7th  section  (c),  certain  penalties  are  imposed  on  mar- 
riners  quitting  the  Mp,  but  the  case  of  absolute  desertion  is  provided  for  by 
19th  section,  and  heavier  penalties  are  annexed  to  it ;  that  shews  that  the 
Statute  considers  a  quitting,   and  a  deserting  of  the  ship,  to  be  different 
ofl^ces.] — The  9th  section  enacts,  that  "  an  absence  of  a  seaman  from  the 
ihip  for  any  period,  however  short,  under  circumstances  plainly  showing  that 
it  was  his  intention  not  to  return  thereto,  shall  be  deemed  an  absolute  deser- 
tioD."    It  is  plain,  from  the  circumstances  of  this  case,  that  the  plaintiff  had 
no  intention  of  returning.    An  absence  from  the  ship,  during  the  existence  of 
tbe  contract,  amounts  to  an  absolute  desertion.     The  case  of  Frontine  v. 
Frost  (d),  which  will  be  cited  on  the  other  side,  does  not  apply  ;  because  it 
was  decided  under  the  2  Geo.  2,  c.  36.     At  common  law,  the  contract  between 
Ae  master  and  mariner  was  not  ended  until  the  delivery  of  the  carga     Here 
Ik  plaintiff  by  abandoning  his  contract,  has  precluded  himself  from  recovering 
Older  it.     The  present  case  is  analogous  to  that  of  servants  hired  by  the  year, 
who  cannot  recover  a  quarterns  wages,  if  they  quit  in  the  middle  of  the  quar- 
ter. It  is  reasonable  that  a  mate  shall  not  quit  the  ship  before  her  discharge, 
because  his  services  are  particularly  required  at  that  time.     The  case  of  The 
harlf  1  Denton  (e),  is  in  point.   It  is  laid  down  in  Abbott  on  Shipping,  p.  463, 
that  *'  desertion  from  the  ship  is  held  to  be  a  forfeiture  of  the  wages  previously 
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aad  mate,  or  other  credible  witness ; 
and  that  an  absence  of  a  seaman  from 
tte  ship  for  any  time  within  the  space  of 
tweoty-foiir  hours  immediately  preced- 
ing toe  sailing  of  the  vhip,  without  per- 
iniition  from  the  master  thereof,  or  for 
any  period,  however  short,  under  cir- 
comttances  plainly  showing  that  it  w.isi 
his  intention  not  to  return  thereto,  shall 
he  deemed  an  absolute  desertion/* 

(b)  ^  And  if  the  ship  shall  be  em- 
ployed in  trading  otherwise  than  coaHt- 
wiae,  then  the  wages  shall  be  paid,  at 
the  latest,  within  three  days  after  the 
Ctfgo  shall  have  been  delivered,  or  with- 
in ten  days  nSitr  the  seaman's  discharge, 
whicherer  shall  first  happen.** 
(e)  The  7th  section  is  as  follows : — 
Aud  be  it  further  enacted,  That  if  auy 
KamsD,  after  having  signed  such  agree- 
ment as  aforesaid,  or  after  the  ship,  on 
hoard  which  he  shall  have  agreed  to 
•enre,  shall  have  left  her  first  port  of 
clearance,  and  before  the  period  for 
which  he  shall  have  a^rreed  to  serve  shall 
ha  completed,  shall  wilfully,  and  without 
leave,  absent  himself  from  the  ship,  or 
otbenrise  from  his  duty,  he  shall  (m  all 
cases  not  of  absolute  desertion,  or  not 


treated  as  such  by  the  master)  forfeit  out 
of  his  wages  to  the  master  or  owner  of 
such  ship,  the  amount  of  two  day*s  pay 
for  every  twenty-four  hours  of  such  ab- 
sence, and  in  a  like  proportion  for  any 
less  period  of  time,  or,  at  the  option  of 
the  said  master,  the  amount  of  such  ex- 
pences  as  shall  have  l>een  necessarily 
incurred  in  hiring  a  substitute  to  per- 
form liis  work ;  and  in  case  any  seaman 
while  he  shall  belong  to  the  ship  shall, 
without  Kufficient  cause,  neglect  to  per- 
form such  his  duty  as  shall  he  reason- 
ably required  of  him  by  the  master,  or 
other  person  in  command  of  the  ship, 
he  shall  be  subject  to  a  like  forfeiture  m 
respect  of  every  such  offence,  and  of 
every  twenty-four  hours*  continuance 
thereof;  and  in  case  any  such  seaman, 
after  having  signed  such  agreement,  or 
after  the  ship's  arrival  at  her  port  of 
delivery,  ana  before  her  cargo  shall  he 
discharged,  shall  quit  the  ship  without 
a  previous  discharge  or  leave  from  the 
master  thereof,  he  shall  forfeit  to  the 
master  or  owner  one  month's  pay  out  of 
his  wages.** 

(d)  3  Bos.  &  PuL  302. 

(e)  5  Hob.  Admir.  Rep.  224. 
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earned,  in  all  maritime  states."  The  Statute  5  &  6  WilL  4,  c.  19,  does  im 
abrogate  the  common  and  maritime  law.  Here  there  has  been  an  absolul 
desertion,  which  works  a  forfeiture  of  wages. 

Temple,  contrd. — The  plaintiff  was  not  in  a  condition  to  move  in  arrest 
judgment,  because  the  defendant  had  not  put  on  the  record,  the  facts  nece 
sary  to  enable  him  to  demur.  The  defendant  has  not  stated  in  his  plea,  tfri 
the  quitting  of  the  ship  took  place  after  the  completion  of  the  voyage,  nor  h 
he  stated  in  the  words  of  the  Statute,  that  the  plaintiff*  had  no  intention  ( 
returning.    The  latter  was  therefore  obliged  to  traverse  the  abeolute  deseritcn 

This  is  not  an  absolute  desertion  under  the  9th  section,  by  which  iht 
entire  wages  are  forfeited  ;  but  merely  a  total  quitting  of  the  ship,  before  (he 
delivery  of  the  cargo,  which  entails  a  forfeiture  of  a  month's  wages.  The 
Statute  5  &  6  Will,  4,  c.  1 9,  contemplates  three  cases :  first,  a  partial  absence 
from  the  ship,  aAer  the  signing  of  the  agreement,  not  treated  by  the  master 
as  an  absolute  desertion,  by  which  the  forfeiture  of  two  days'  wages,  for  every 
day's  absence  is  incurred.  Secondly,  a  total  quitting  of  the  ship,  after  her 
arrival,  and  before  the  discharge  of  cargo,  which  entails  a  loss  of  one  month's 
pay.  Thirdly,  absolute  desertion,  which  consists  of  an  absence,  without  leaTe 
for  any  time  during  the  twenty-four  hours,  preceding  sailing,  or  for  any  period 
during  the  same  twenty-four  hours,  under  circumstances,  indicating  an  in- 
tention of  not  returning.  It  is  clear  that  the  Statute  meant  to  draw  a  distinc* 
tion  between  a  total  quitting  of  the  ship,  afler  her  arrival,  but  before  the  de- 
livery of  her  cargo,  and  an  absolute  desertion.  By  the  common  law,  the  con- 
tract of  the  seamen  terminated  with  the  ship*8  arrival  in  port,  and  did  not 
extend  to  the  time  of  delivering  her  cargo.  Consequently,  an  entire  forfeiture 
of  wages,  was  not  at  common  law  incurred  by  any  seaman,  who  quitted  the 
ship  between  the  time  of  her  arrival  and  the  delivery  of  her  cargo.  Bat 
because  it  was  found  inconvenient,  that  mariners  should  leave  their  vessel 
before  her  cargo  was  discharged,  the  Statute  2  Geo.  2,  c.  36,  s.  6,  imposed  the 
penalty  of  a  loss  of  a  month's  wages,  on  all  mariners  who  should  so  leaTe. 
In  the  case  cited  from  Robineon*^  Admiralty  Reports,  a  total  forfeiture 
was  incurred,  because  the  voyage  was  not  terminated — [Lord  Abinger,  C.  B. 
—-The  schedule  of  the  Act  contains  a  short  agreement,  which  contains  no 
stipulation  that  the  seaman  shall  stay  till  the  discharge  of  the  vessel :  bat 
the  body  of  the  Act  declares,  that  if  he  quits  her  before  the  discharge  of  caifo, 
he  shall  forfeit  a  month's  pay. — Parke,  B. — A  sailor  is  now  bound  to  read 
the  Act  of  Parliament,  as  well  as  his  agreement. — Lord  Abinger,  C.  B.— 
Suppose  a  seaman,  after  the  ship's  arrival  at  her  moorings,  and  before  her 
discharge,  quits  the  ship,  and  afterwards  returns  to  her  ;  would  he  forfeit  a 
month's  wages?] — He  would.  Absolute  desertion  is  defined  in  the  9th  sec- 
tion of  the  Act,  to  be  the  absence  of  a  seamen  for  any  time  within  the  twenty* 
four  hours  next  preceding  the  sailing  of  the  ship,  or  for  any  period  however 
short,  under  circumstances,  showing  an  intention  of  not  returning  to  her. 
The  words  "  twenty-four  hours"  override  the  whole  sentence,  and  then  i^ 
constitute  an  absolute  desertion,  the  absence,  with  an  intention  of  not  return- 
ing, must  take  place  within  the  twenty-four  hours,  immediately  preceding; 
the  time  of  sailing.  It  would  be-hard,  if  a  sailor  should  be  held  to  have  for- 
feited all  his  wages,  by  reason  of  his  quitting  the  ship,  after  she  has  arrived 
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it  her  place  of  destination.    The  toss  of  a  month's  pay,  is  a  sufficient  penalty 
for  quittiDg  the  vessel  before  her  cargo  has  been  discharged. 

Cur.  adv.  vuU. 

Lord  Abwobr,  C.  B.,  aderwards  delivered  the  judgment  of  the  Court.-— 
This  was  a  motion  for  entering  judgment  for  \\L\l9.Sd.  non  obstante  ve^ 
ndieto(J').  The  Court  have  taken  time  to  consider  their  judgment,  and  are 
or<^mcHi  that  the  rule  must  be  absolute.  The  question  turned  upon  the 
coostmction  of  the  5  &  6  Will.  4,  c.  19,  s.  9.  The  action  was  brought  for 
vigeSy  and  the  defendant  pleaded  that  aHer  the  arrival  of  the  vessel  at  the 
port  of  XftMiTTOo/,  and  before  the  discharge  of  her  cargo,  the  plaintiff  deserted, 
ind  thereby  forfeited  all  vrages.  The  words  of  the  Statute  are,  **  That  every 
Ktman  who  shall  absolutely  desert  the  ship  to  which  he  shall  belong,  shall  forfeit 
to  the  owner  or  master  thereof,  all  his  clothes  and  effects,  that  he  may  leave 
OD  board ;  and  all  wages  and  emoluments,  to  which  he  might  otherwise  be 
entitled,*'  and«  ^  That  an  absence  of  a  seaman  from  the  ship,  for  any  time 
vithin  the  space  of  twenty-four  hours,  immediately  preceding  the  sailing  of  the 
ship,  without  permission  from  the  master  thereof,  or  fur  any  period,  however 
short,  under  circumstances  plainly  shewing  that  it  was  his  intention  not  to 
return  thereto,  shall  be  deemed  an  absolute  desertion.^' 

It  was  insisted  on  the  one  side,  that  an  actual  desertion  of  the  vessel 
before  the  final  delivery  of  her  cargo,  was  followed  by  a  forfeiture  of  all  wages ; 
OB  the  other  side,  it  was  contended  that  this  clause  was  qualified  by  the  7th 
sectioD,  and  that  the  desertion  contemplated  by  the  9th  section,  was  only  a 
faertion  before  the  actual  arrival  of  the  ship,  and  during  her  absence  in  a 
fereign  country.  In  support  of  this  construction,  the  7th  section  was  referred 
tfl^  which  specifically  provides  for  the  particular  case  of  desertion  after  the  arrival 
ofthe  vessel,  and  before  the  delivery  of  her  cargo.  That  section  enacts  that 
*'io  case  any  such  seaman  after  having  signed  such  agreement,  or  after  the  ship's 
srrival  at  her  port  of  delivery,  and  before  her  cargo  shall  be  discharged,  shall  quit 
Ae  ship  without  a  previous  discharge,  or  leave  from  the  master  thereof,  he 
shall  forfeit  to  the  master  or  owner  thereof,  one  month's  pay  out  of  his 
»«gBs.'*  This  clause  then  provides,  for  the  express  case  of  quitting  the  ship, 
sfer  her  return  to  a  port  in  England,  and  before  the  discharge  of  her  cargo, 
sodas  the  plea  uses  the  word  desertion,  to  describe  the  case  especially  pro- 
vided for  by  that  section ;  in  order  to  render  the  clauses  consistent,  we  must 
construe  the  7th  section,  as  referring  to  a  case  uf  desertion  after  the  arrival 
ofthe  ship,  and  before  the  final  discharge  of  her  cargo,  which  would  be  fol- 
lowed by  a  penalty  of  one  month^s  wages  ;  but  if  the  desertion  took  place  in 
fereign  parts,  then  of  the  whole  wages.  It  was  very  reasonably  urged,  that 
ftdesertkm  in  parts  beyond  the  seas,  should  not  be  followed  by  the  same 
penalty,  as  if  the  abandonment  had  taken  place  after  the  arrival  of  the  vessel 
in  port ;  nor  should  a  desertion  aAer  the  return  of  a  ^hip,  be  followed  by  a 
fcrfeitare  of  all  the  wages  earned  during  two  or  three  years.  These  appear 
to  ns  reasonable  grounds  forgiving  the  interpretatbn  contended  for  by  the 
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(/)  The  rule,  as  originally  drawn  up, 
J«  to  enter  a  verdict  for  the  plaintiff 
^  \\L  17f .  Sd.,  if  the  Court  should  be 
tropinion,  open  the  facts  proved  at  the 


trial,  that  the  plaintiff  had  furfeHed  do 
more  than  a  month's  wages.  l*he  rule 
was  afterwards  altered  by  the  Court  into 
its  present  form. 
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plaintiff's  counsel;  besides  which,  upon  referring  to  the  former  Statute,, 
(2  Geo,  2,  c.  36),  tiiat  distinction  appears.  As  the  only  desertion,  in  thiii 
case  was  a  quitting  the  vessel  afler  her  return,  and  before  the  discharge  ot 
her  cargo,  it  is  attended  by  a  loss  of  5/.  only,  and  as  the  sum  of  11^  17«.  8<4 
is  still  due,  and  the  plea  is  no  answer  to  the  declaration,  there  ought  to  b^ 
judgment  for  the  plaintiff  for  the  last  mentioned  sum,  notwitstanding  U^ 
yerdict  for  the  defendant.  The  2  Geo.  2,  c.  36,  which  is  repealed,  contain^ 
in  the  form  of  the  articles  of  agreement  referred  to,  an  enumeration  of  ti 
particular  cases  likely  to  arise,  which  the  seaman  had  an  interest  in  consid 
ing ;  the  last  Statute  introduces  only  a  short  form  in  the  schedule,  and  in 
porates  those  particular  cases  in  the  enacting  clauses,  instead  of  leaving  tf^^i^ 
in  the  agreement  itself;  the  consequence  is,  that  the  seaman  who  wishes  /^ 
learn  the  conditions  upon  which  he  is  bound,  must  refer  to  the  Act  of  Parlia- 
ment. 

Rule  absolute,  for  entering  judgment  for  the  plaintiff 

for  11/.  lis,  Sd,  non  obMtante  veredicto. 


In  re  Scott  v.  Sii-ver. 


Under  the 
9  Geo.  4,  C.22, 
8.  60,  the 

Speaker  of  the 
House  of  Com- 
mons has  power 
to  ascertain  and 
certify  thn 
amount  of 
costs,  in  cases 
in  which  the 
petitioner  has 
failed  to  appear 
on  the  day  ap- 
pointed for 
taking  the  pe- 
tition into  con- 
sideration. 

SembU,  that 
the  legislature 
intended  to 
ffive  no  remedy 
for  these  costs 
hy  actbn,  as  it 
had  done  under 
the  53  Geo.  3, 
c.  71,  but  that 
the  remedjr  on 
the  recogni-  *■ 
sance  was  still 
to  continue. 


7t/t^  ULE  had  obtained  a  rule  to  shew  cause  why  the  recognizances  entered 
into,  and  certified  into  this  Court,  should  not  be  vacated.  In  the  year 
1837,  an  election  took  place  for  the  county  o{  Merioneth,  at  which  Mr.  Ri^ 
arda  and  Mr.  Seott  were  candidates,  when  Mr.  Richards  was  returned  as 
duly  elected ;  a  petition  was  presented  to  the  House  of  Commons  against  his 
return  by  Mr.  Scott,  on  which  occasion  he  and  Silver,  as  his  surety,  entered 
into  the  recognizance  required  by  the  6th  section  of  the  9  Geo.  4,  c.  22  (a) 
The  petitioner  did  not  appear  on  the  day  appointed,  for  taking  the  petitioo 
into  consideration,  and  the  order  for  that  purpose,  was  in  consequence  dis- 
charged. The  Speaker  then  caused  the  costs  of  the  sitting  member  to  be 
taxed;  and  delivered  his  certificate  of  the  amount,  pursuant  to  the  60tli 
section  of  the  same  Act  (b).     The  amount  not  having  been  paid,  the  Speaker 


(a)  Which  enacts,  "  That  no  proceed- 
ing shall  be  had  upon  any  such  petition, 
unless  the  person  or  persons  subscribing 
the  same,  or  some  one  or  more  of  them, 
shall,  within  fourteen  days  after  the 
same  shall  have  been  presented  to  the 
House,  or  within  such  further  time  as 
shall  be  limited  by  the  House,  personally 
enter  into  arecognizance  to  our  sovereign 
lord  the  King,  according  to  the  form 
hereunto  annexed,  in  the  sum  of  1000/., 
with  two  sufficient  sureties  in  the  sum  of 
500/.  each,  or  four  sufficient  sureties  in 
the  sum  of  250/.  each,  fur  the  payment 
of  all  costs,  expences,  and  fees  which 
shall  become  due  to  any  witness  sum- 
moned in  behalf  of  the  person  or  persons 
so  subscribing  such  petition,  or  to  any 
clerk  or  officer  of  the  House,  upon  the 


trial  of  such  petition,  or  to  any  partf 
who  shall  appear  before  the  Housf,  or 
any  committee  of  the  House,  in  oppo* 
sition  to  such  petition,  in  case  such  per 
son  or  persons  shall  (k\\  to  appear  before 
the  House  at  such  time  or  times  as  shall 
be  fixed  by  the  House  for  taking  such 
petition  into  consideration ;  or  io  case 
such  petition  shall  be  withdrawn  by  the 
permission  of  the  House ;  or  in  case  such 
committee  shall  report  to  the  House, 
that  such  petition  a|>pears  to  them  to  be 
frivolous  and  vexatious.** 

(b)  Which  enacts,  **  That  the  costs 
and  expences  of  prosecuting  or  oppos- 
ing any  petition  presented  under  the 
provisions  of  this  Act,  and  the  costs, ex- 
pences and  fees  which  shall  be  due  and 
payable  to  any  witness  summoned  ts 
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e  reoog^izanees  into  this  Court,  under  the  65th  section  ^c).  It 
d  that  the  terms  of  the  60th  section  limited  the  Speaker^s  power 
le  costs  to  be  taxed  to  those  cases  in  which  there  had  been  "  A 
Ni  of  the  merits  of  the  petition.^ 


Xxch^if  n€f» 


'.• 


Vi  FolUU  shewed  cause,  and  MauU  supported  the  rule ;  but  as 
nts  and  Statutes  cited  fully  appear  in  the  judgment,  it  is  conni- 
xssary  to  repeat  them. 

Cur.  adv.  vuU. 


:ment  of  the  Court  was  now  delivered  by 

3. — An  application  was  made  some  time  ago,  but  not  argued  until 
ast  Term,  to  take  a  recognizatice  off  the  file,  which  had  been  cer- 
lis  Court  by  the  Speaker  of  the  House  of  Commons,  pursuant  to 
[,  c.  22,  8. 65.  The  facts  were^  that  a  petition  was  presented  against 
fa  member  for  the  county  of  Merioneth^  and  the  usual  recognizance 
I  into,  but  the  petitioner  omitted  to  appear  before  the  House  on 
id  for  hearing  the  petition,  in  consequence  of  which,  no  committee 

for  the  trial  of  the  merits  of  the  election.  The  Speaker,  however 
costs  to  be  taxed  by  the  persons  pointed  out  by  the  60th  section ; 
titioner  having  refused^  for  six  months  after  the  demand   of  the 

pay  them  to  the  party  petitioned  against,  the  Speaker  certified 


e  such  committee,  or  to  any 
er  of  the  House  of  CommoiiB, 
al  of  any  such  petition,  shall 
id  in  manner  following  Tthat 
hat  on  application  maoe  to 

of  the  House  of  Commons, 
e  months  afler  the  determi- 
e  merits  of  fuch  petition,  by 
(titioner,  party,  witness,  or 
efore  mentioned,  for  ascer- 

costs,  expences,  or  fees,  the 
all  direct  the  same  to  be 
'o  persons  (describing  who 
be),  and  the  persons  so  au- 
I  directed  to  tax  such  costn, 
nd  fees,  shall,  and  they  are 
lired  to  examine  the  same, 
rt  the  amount  thereof,  toge- 
e  name  of  the  party  liable  to 
e,  to  the  Speaker  uf  the  said 
o  shall,  upon  application 
m,  deliver  to  the  party  oi 
rtificate,  signed  by  himself, 
:he  amount  of  the  costs,  ex- 
fees  allowed  in  such  report, 
th  the  name  of  the  party 
f  the  same ;  and  such  certi- 
ued  by  the  Speaker,  shall  be 
evidence  of  the  amount  of 
ds,  in  all  cases  and  for  all 
latsoever.** 

ih  enacts,  *<  That  if  any  pe- 
petitioners  who  shall  have 

sneh  recognizance  as  afore- 


said, shall  neglect  or  refuse,  for  the 
space  of  seven  days  after  demand  to  pay 
to  any  witness  who  shall  have  been  sum- 
moned on  his  or  their  behalf  before  the 
House,  or  such  select  committee,  on  the 
trial  of  such  petition,  the  sum  so  certi- 
fied as  aforesaid  by  the  Speaker  to  be 
due  to  such  witness,  together  with  the 
sum  of  40«.  per  diem,  for  everyday  dur- 
ing which  such  petitioner  or  petitioners 
shall  delav  to  satisfy  the  same;  or  if 
such  petitioner  or  petitioners  shall  neg- 
lect or  refuse  for  the  space  of  six  months 
after  demand,  to  pay  to  any  officer  of 
the  House,  or  to  any  party' who>  shall 
appear  in  opposition  to  the  said  petition, 
the  sum  so  certified  by  the  Speaker  as 
aforesaid  to  be  due  to  such  officer  or 
party  for  their  fees,  costs,  or  expences, 
and  that  such  neglect  or  refusal  shall  be 
proved  to  the  Speaker's  satisfaction ;  in 
every  such  case  such  person  or  persons 
shall  be  held  to  have  made  default  in  his 
or  their  said  recognizance;  and  the 
Speaker  of  the  House  of  Commons  shall 
thereupon  certify  such  recognizance  into 
the  Court  of  Excheq%ier^  and  shall  also 
certify  that  such  person  or  persons  have 
made  default  therein  ;  and  such  certifi- 
cate shall  be  conclusive  evidence  of  such 
default ;  and  the  recognizance  being  so 
certified,  shall  have  the  same  eflect  as  if 
the  same  were  estreated  from  a  Court  of 
law." 


i 
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the  default  and  recognizance  into  this  Court     The  question  is,  whether  hi 
had  power  to  do  so,  and  the  recognizance  can  be  enforced. 

This  question  depends  upon  the  construction  of  the  9  Geo,  4 ;  and  th« 
only  difficulty  in  the  case,  upon  the  face  of  the  Statute  itself,  arises  from  th 
wording  of  the  60th  section,  which  taken  to  the  letter,  appears  to  authori* 
a  ta^^ation  of  costs  only  in  the  case  where  there  has  been  a  determination 
the  merits  of  the  petition  :  and  the  Speaker  is  to  certify  such  costs  only,  a^ 
in  the  event  of  the  nonpayment  of  the  costs  so  certified,  and  those  only, 
he  authorized  to  certify  the  recognizance  into  the  Exchequer.     It  is  not  c^ 
tended,  on  the  part  of  the  Crown,  that  the  Speaker  can  certify  such  a 
cognizance  into  this  Court  at  common  law.     Certainly  his  certificate  of    i 
default  would  not  be  binding  and  conclusive;  and  it  is  therefore  argued.^  < 
the  part  of  the  conusors,  that  in  the  event  which  has  happened,  as  the  reco^ 
nizance  could  not  be  certified  under  the  Statute,  it  has  never  been  forfeited a( 
all,  and  ought  to  be  taken  off  the  file. 

The  Act  in  question  is  not  very  carefully  drawn  ;  and  there  are  difficulties 
in  the  way  of  the  construction  contended  for  on  both  sides.  In  order  to  p^e 
effect  to  that  ofiered  on  the  part  of  the  Crown,  the  words  of  the  60th  section 
must  be  qualified,  and  construed  to  mean,  that  the  costs  are  to  be  taxed  within 
three  months  afler  the  determination  of  the  merits  of  such  petition,  if  8ucb 
determination  should  take  place,  otherwise  at  any  time;  on  the  other  hand, 
the  construction  proposed  by  the  conusors,  renders  one  clause  of  the  condi- 
tion of  the  recognizance  inoperative.  The  recognizance  is  rendered  defeasible 
if  the  conusors  *''  shall  pay  the  costs  and  expences  of  the  party,  who  shall  appear 
before  the  House  in  opposition  to  the  petition,  in  case  the  petitioner  shall  &il 
to  appear  before  the  House,  at  the  time  fixed  for  taking  the  said  petition  into 
consideration,  or  in  case  the  petition  shall  be  withdrawn,  or  in  case  the  select 
committee  shall  vote  the  said  petition  to  be  frivolous  and  vexatious  ;'^  and  it  il 
not  merely  a  clause  in  the  recognizance,  stated  in  the  schedule,  which  might 
have  been  copied  incautiously  from  that  in  53  Geo.  3 ;  but  in  the  enacting  part 
of  the  Statute  itself,  section  />,  it  is  provided,  that  the  recognizance  shall  be 
to  conditioned. 

We  must,  therefore,  in  construing  the  Statute,  either  modify  the  language 
of  the  60th  section,  or  wholly  strike  out  a  part  of  the  recognizance,  and  read 
it  as  if  the  condition  were  to  pay,  only  in  case  the  petition  was  voted  frivo- 
lous and  vexatious  ;  of  these  two  courses,  if  we  are  to  determine  the  question 
of  construction  by  the  terms  of  the  Act  itself  alone,  the  one  which  does  the 
least  violence  to  the  words  of  the  legislature,  is  to  modify  the  language  of  the 
60th  section  in  the  manner  proposed,  and  that  done,  we  give  efiTect  to  every 
enactment  of  the  Statute.  We  make  every  part  of  the  recognizance  opera- 
tive, and  enable  the  Speaker  to  direct  the  costs  to  l>e  taxed  in  every  case; 
and  not  only  does  this  construction  of  the  Act  do  the  least  violence  to  its 
words,  but  is  most  consistent  with  one  of  the  manifest  objects  of  the  legis- 
ture,  the  prevention  .of  vexatious  petitions.  If  the  construction  contended 
for  on  the  part  of  the  petitioner  were  to  prevail,  petitions  might  be  presented 
for  the  purpose  of  vexation  and  annoyance,  or  with  a  view  of  disabling  a 
member  from  serving  on  committees,  and  abandoned  at  the  last  roonieoli 
without  any  evil  consequence  under  the  Act,  to  the  parties  petitioning,  (f 
their  sureties  ;  and  the  petitioners  might  thus,  by  their  own  mere  authorityi 
in  eifiect,  withdraw  a  petition,  which,  by  the  9th  section,  the  House  itself  is 
prevented  from  permitting  them  to  do,  except  in  certain  cases*    The  aigti- 
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ment  on  the  other  side  is,  that  it  would  be  an  advantage  to  the  sitting  mem- 
btre,  that  their  opponents  should  have  this  locus  penitentice,  by  which  they 
miglit  save  both  parties  the  expeiice  of  htigation  before  a  committee;  but 
this  argument  may  be  answered  on  the  other  side,  by  the  observation,  that 
according  to  the  construction  contended  for  by  the  Crown,  there  will  be  the 
same  laetiM  penitentiip  if  the  sitting  member  chooses  to  give  it,  by  agreeing, 
that  provided  the  petitioner  sliould  abstain  from  npp^^aring  before  the  House 
OQ  the  day  fixed,  he  would  forego  the  claim  for  his  costs,  and  not  procure 
them  to  be  taxed. 

The  view,  therefore,  that  we  take  of  the  Act  itself,  adopting  the  usual  rules 
of  const  ruction,  and  considering  the  object  of  the  legislature  apparent  on  the 
face  of  the  Act,  is,  that  the  recognizance  has  been  forfeited  in  this  case,  and 
duly  certi6ed  into  this  Court. 

But  it  is  said,  that  a  reference  to  the  Statutes  on  this  subject,  which  the 
9  Geo.  4,  was  to  consolidate,  amend,  and  simplify,  ought  to  lead  us  to  a  dif- 
ferent conclusion ;  and  from  that  reference,  coupled  with  the  Act  in  question, 
it  will  appear  to  have  been  the  intent  of  the  legislature,  to  have  taken  away 
from  the  party  petitioned  against,  the  right  to  his  costs,  if  the  petition  was 
abandoned,  and  the  petitioner  did  not  appear  in  the  House  at  the  day  ap- 
pointed. The  examination  of  the  provision  of  these  Statutes,  though  it  has 
induced  us  to  entertain  more  doubt,  than  we  should  have  done  on  the  pur- 
new  of  the  Statute  9  Geo.  4,  alone,  does  not  lead  us  to  this  conclusion. 

The  Statutes  to  be  examined  are,  the  28  Geo,  3,  c.  52,  and  53  Geo.Z,  €.71. 
Hie  38  Geo,  3,  c.  62,  is  the  first  Statute  which  requires  a  recognizance. 
Sectwn  6,  enacts,  that  no  proceeding  shall  be  had  on  any  petition,  unless  a 
recognizance  is  entered  into  in  a  certain  time.,  in  the  sum  of  200/.,  with  two 
sureties  in  100/.  each ;  the  condition  of  which  is,  that  the  petitioner  is  to  ap- 
petron  the  day  fixed  for  the  taking  the  petition  into  consideration,  and  also 
Id  appear  before  any  select  committee  that  shall  be  appointed  for  the  trial  of 
k  petition,  and  shall  renew  the  same,  until  the  committee  should  have  been 
tppointed,  or  the  petition  withdrawn  by  permission  of  the  House.  This  re- 
cognizance, it  is  to  be  observed,  is  not  for  payment  of  costs,  but  becomes 
iholute  in  default  of  appearance ;  and  section  I),  empowers  the  Speaker  to 
certify  it  to  the»  Court  of  Exchequer,  Sections  19,  20,  and  21,  give  costs  to 
the  sitting  member,  if  the  petition  is  voted  frivolous  and  vexatious;  and  to 
the  petitioner^  if  the  opposition  to  the  petition  is  voted  to  be  of  that  character; 
iod  also  provide  for  costs,  in  the  case  where  no  party  appears  before  the 
committee  in  opposition  to  the  petition ;  all  which  costs  the  Speaker  is  au- 
thorized, upon  application,  to  cause  to  be  taxed,  in  the  manner  pointed  out 
h]r  the  22d  sectbn ;  and  the  costs,  when  certified,  may  be  recovered  by  in 
iciion  of  debt  As  the  law  stood,  therefore,  by  this  Act,  there  was  no  specific 
Kmedy  for  the  costs  of  a  sitting  member,  incurred  in  preparing  to  defend  his 
iett,  in  case  the  petitioner  did  not  appear  before  the  House  on  the  dny  ap- 
pointed to  take  the  petition  into  consideratioii}  but  the  recognizance  was 
Meited  by  non-appearance ;  it  could  not  be  saved  by  the  payment  of  any 
costs,  and  the  penalty  became  a  debt  to  the  crown. 

The  53  Geo.  3,  c.  71,  reciting  that  it  is  expedient  to  make  provision  to 
iccnre  the  more  punctual  payment  of  costs,  expences,  and  fees,  which  may 
hecome  doe  to  witnesses,  officers  of  the  House,  and  parties,  by  reason  of  the 
trill  of  controverted  elections,  requires  an  additional  recognizance  in  1,000{, 
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with  two  sureties  in  500/.  each,  for  the  payment  of  costs  to  witnesses,  clerks, 
and  officers,  and  likewise  to  the  party  appearing  before  the  House  in  opposi* 
tion  to  such  petition,  in  case  the  petitioner  shall  fail  to  appear  before4lhe 
House  at  the  time  fixed  for  taking  the  petition  into  consideratbn,  as  also  if 
the  petition  shall  be  withdrawn,  as  well  as  fur  tiie  payment  of  costs  in  case 
the  committee  shall  vote  the  petition  frivolous  and  vexatious.  This  Statute 
also  provides,  by  section  9,  that  in  all  cases  where  the  petitioner  shall  fail  to 
appear  before  the  House,  at  the  time  fixed  for  the  appointment  of  the  select 
committee,  the  order  for  taking  the  petition  into  consideration  shall  be  there- 
upon discharged,  and  the  parties  attending  in  opposition  to  the  petition,  shall 
be  entitled  to  recover  from  the  petitioner  the  expences  which  they  shall  have 
incurred  by  reason  of  the  petition  ;  and  they  are  to  be  recovered  in  the  same 
manner  as  the  other  costs  provided  for  by  that  Statute,  that  is,  as  costs  were 
levied  under  the  former  Statute  when  the  petition  was  voted  frivolous  and 
vexatious.  By  sec^jon  12,  in  default  of  payment,  the  recognizance  is  to  be 
estreated.  By  section  13,  the  Speaker's  certificate,  with  respect  to  costs  under 
that  Act,  or  the  28  Geo,  3,  was  to  operate  as  a  warrant  of  attorney. 

The  effect  of  this  Act  was  to  give  a  remedy  for  the  costs  incurred,  in  case 
of  non-appearance,  both  by  the  forfeiture  of  the  recognizance,  and  by  action  of 
debt  on  the  Speaker's  certificate.     The  Act  also  provides,  for  the  first  time, 
by  the  form  of  the  recognizance,  for  the  payment  of  costs,  in  case  the  petition 
should  be  withdrawn,  which  is  permitted  by  section  8,  the  former  Statute  of 
28  Geo,  3,  having  prohibited  the  House  from  allowing  it,  unless  in  the  event 
of  the  vacancy  of  the  seat  by  death  or  otherwise.    But  it  is  worthy  of  remark, 
that  the  53  Geo,  3,  nowhere  gives  any  power  in  express  words  to  the  Speaker 
to  tax  the  costs  in  this  case.     The  9  Geo.  4  was  then  passed,  in  order  to  con- 
solidate the  law  relating  to  the  trial  of  controverted  elections.     At  the  time  it 
passed,  two  recognizances  were  required  (and  they  are  reduced  into  one),  and 
the  provisions  for  the  taxing  and  recovery  of  costs  were  contained  in  different 
sections  of  the  two  Acts  of  the  28  Geo.  3,  and  53  Geo.  3.     The  19th,  20th, 
and  21st  sections  of  the  former  Act  provided  for  the  case  of  a  committee  sit- 
ting, and  voting  the  petition  or  opposition  as  frivolous  and  vexatious,  or  the 
return  corrupt  or  vexatious ;  in  which  several  cases  application  is  to  be  made 
to  the  Speaker,  and  the  costs  taxed.     The  7th  section  of  the  53  Geo.  3,  ap 
plied  to  the  costs  and  fees  of  witnesses,  clerks,  and  officers  ;  and  the  9th,  lOth, 
and  11  th  sections  of  the  same  Statute,  provided  for  the  case  of  the  petitioner 
foiling  to  appear  before  the  House  on  the  day  fixed ;  and  there  was  no  pro- 
.yision  at  all  for  such  taxation,  in  the  case  of  the  petition  being  withdrawn. 
The  57th,  58th,  and  59th  sections  of  the  9  Geo.  4,  re-enact  the  provisions  af 
to  costs  given  in  case  the  committee  meet.     By  the  19th,  20th,  and  21  st  sec- 
tions of  the  28  Geo,  3,  then  the  mode  of  taxation  of  costs  of  prosecuting  or 
opposing  a  petition,  which,  in  the  28  Geo.  3,  c.  52,  s.  22,  is  confined  to  the 
three  cases  before  mentioned,  is,  by  the  60th  section  of  9  Geo.  4,  led  at  large ; 
and  this  last  section  provides  fur  **  the  costs  and  expences  of  prosecuting  and 
opposing  any  petition  ;"  nut  fur  the  costs  and  expences  in  the  several  cases 
before  mentioned,  as  had  been  done  by  the  22d  section  of  the  28  Geo.  3.  The 
same  60lh  section  also  provides  for  the  costs  due  to  witnesses,  clerks,  or 
oflicers,  which  had  been  provided  fur  by  section  7  of  the  53  Geo,  3  ;  thus  in- 
corporating the  two  sections  together,  and  providing  for  the  taxation  of  costs, 
whether  payable  to  parties,  witnesses,  clerks,  or  oflicers.    There  is,  howeyer. 
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DO  cfamte  corresponding  with  the  9th  section  of  the  53  Geo,  3,  expressly  mak- 
ing the  petitioner  liable  to  the  costs,  in  case  of  not  appearing  in  the  House  on 
the  day  fixed;  and  it  is  on  the  absence  of  such  prorision,  that  much  stress 
ivas  laid  oa  the  part  of  the  petitioner.     We  do  not  mean  to  say  that  the 
argument  is  not  entitled  to  much  consideration,  and  that  it  has  not  created 
tome  doubt  in  our  minds  upon  the  present  question  ;  but  we  think  that  its 
omission  may  be  accounted  for,  by  supposing  that  the  legislature  may  have 
intended  to  give  no  remedy  for  these  costs  by  action,  as  it  had  done  under  the 
53  Geo.  3 ;  bat  the  remedy  on  the  recognizance  would  still  continue. 

Upon  the  whole,  we  think,  that  upon  the  true  construction  of  the  9  Geo.  4, 
the  recognizance  has  been  forfeited  ;  and  this  view  of  the  case  is  fortified  by 
the  opiokxi  of  the  Court  of  King*»  Bemeh,  expressed,  though  extra-judicially, 
in  the  case  of  Bruyeree  v.  Haleomb  (d). 

Rule  discharged 
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(d)  3  Ad.  &  E.  381 ;  1  Har.  k  VVol.  410. 


Serle  V.  Waterworth. 

1\EBT  upon  a  promissory  note,  made  by  the  defendant  in  favour  of  the  To  an  action  on 
phuntiff,   dated  the  3d  of  January,   1837,    for  24/.  1*.  4d,,   "  value  JJJJ^Tt'tw^ve 
neeived,"  payable  twelve  months  after  date.    There  was  also  a  count  upon  montht'  date, 
a  Mconnt  stated.  ^^^^t^' 

Heat:  And  the  defendant,  as  to  the  first  coimt  of  the  declaration,  says  ^Q®-^-  ^-if^ 
td  one  Joteph  Waterworih,  before  and  at  the  time  of  his  death,  to  wit,  on  death,  was  in- 
ieid  of  January,  1837,  was  indebted  to  the  plaintiff  in  a  certain  sum  of  ^fJ-J^^ff^-n*^ 
■ooey,  to  wit,  2421  1«.  4^/.,  for  the  price  and  value  of  goods  by  the  plaintiff  sum  of  money 
then  sdid  and  delivered  to  the  said  Joeeph  Waterworth,  which  sum  was  due  Ind^deiiveTJd ; 
aod  owing  to  the  plaintiff  at  the  time  of  making  the  said  promissory  note  in   «nd  that  the 
the  irst  count  mentioned ;  and  that  the  plaintiff,  after  the  death  of  the  said   the  ueath^jf^ 
Jempk  WaUrwortkt  and  before  the  making  of  the  said  note,  to  wit,  on  the  2d  {"l^'*  \^ 
of  January,  1837,  applied  to  the  defendant  for  payment  thereof,  whereupon   making  of  the 
ID  oomplianoe  with  the  said  request,  the  defendant,  after  the  death  of  the  said   defendant  for^ 
Joapk  Waierwariht  for  and  in  respect  of  the  said  debt  so  then  remaining  due  payment; 
tothe  plaintiff  as  aforesaid,  and  for  no  other  consideration  whatever,  then  made  ^^H^^i  "^ 
iod  ddivered  the  said  note  to  the  plaintiff.    And  the  defendant  further  says,  ^'^^^^'^Jl^ 
that  the  Mid  Joseph  Watencorth  died  intestate,  to  wit»  on  the  same  day  and  ?radant«  after 
yaur  aforesaid :  and  that  at  the  time  of  the  making  and  delivery  of  the  said  ^^^^^l^  '^^  . 
note  ns  aforesaid,  to  the  plamtiff  as  aforesaid,  no  admmistration  had  been  in  respect  of 
giantad  of  the  esUte  and  effects  of  the  said  Joseph  Waterworth,  nor  was  there  Indforlio  other 
at  that  time  any  executor  or  executrix  of  the  estate  and  effects  of  the  said  consideration 

_        -  -    ,  whaterer,  then 

BUuU  MM  dehrered  the  note  to  the  plaintiff;  that  J.  W,  died  intestate,  and  that  at  the  time  of 
tke  Baking  and  delivery  of  the  note  no  administration  had  been  granted  of  the  estate  and  effects 
of  J.  IF.,  nor  was  there  at  that  time  anv  person  liable  for  the  said  debt  /{epKcoh'on,  tUinjuna : 
^'Btfd,  tliat  as  the  plea  did  not  state  that  there  were  no  assets,  the  forbearance  to  sue  during 
dM  tioie  the  note  had  to  run,  was  a  sufficient  consideration,  and  that  the  plaintiff  was  entitled 
to  fadgment  mm  obttoMte  veredicto, 

A  mow  does  not  become  executrix  de  eon  tort  hj  occupying  lor  three  monthi  her  late  hus- 
takh  house  and  shop,  if  she  no  way  carries  on  the  business. 

TDL.  I.  U 
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loieph  Waterworth,  nor  was  there  at  any  time  any  person  liable  for  the 
debt,  so  renoaining  due  to  the  plaintiff  as  aforesaid ;  and  the  d^ndant  fur- 
"  ther  says,  that  there  never  was  any  consideration  for  the  said  note^  except  as 
aforesaid.     Fenficatian.    To  the  last  count,  never  indebted. 
RepUcaHon  to  the  first  ptea,  de  injuria  ;  on  which  issue  was  joined. 

At  the  trial,  before  Patteton,  J.,  at  the  last  Spring  Assizes  fiv  the  county 
of  York,  it  appeared  that  the  husband  of  the  defendant  had  carried  on  the 
business  of  a  hair-dresser,  and  had  died  intestate,  on  the  3d  October ^  1836. 
After  his  death  the  defendant  continued  to  reside  in  a  house  which  adjoined 
his  shop,  but  there  was  no  evidence  of  her  having  interfered  in  the  business. 
On  the  3d  January,  1837,  the  plaintiff  sent  to  the  defendant  an  account  of  a 
debt  due  from  her  late  husband,  in  consequence  of  which  she  gave  the  note 
upon  which  the  present  action  was  brought.     Letters  of  administration  were 
granted  to  the  defendant  on  the  6th  March,  1837.    It  was  contended,  on  the 
part  of  the  plaintiff,  that  the  defendant  was  executrix  de  ton  tori  ;  and  far- 
ther, that  she  was  liable  on  the  note,  whether  she  filled  that  character  or  not 
A  verdict  was  found  for  the  defendant,  with  liberty  to  move  to  enter  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note. 

Wighltman  having  obtained  a  rule  accordingly,  and  also  for  judgment  nm 
obtiante  veredicto, 

CreeweU  and  Addieon  shewed  cause. — There  was  no  evidence  of  such  ai^ 
intermeddling  with  the  aflsdrs  of  the  deceased  as  to  make  the  defendant 
tutrix  de  ton  tort    It  is  true,  that  after  her  husband's  death  she  contini 
to  live  in  the  house  which  adjoined  the  shop,  but  she  never  attempted 
carry  on  the  business.     In  Hooper  v.  Summereeit  (a),  the  defendant  not 
lived  in  the  house  of  the  deceased,  but  continued,  to  carry  on  his  trade  of  i 
victualler.    The  trade  of  a  hair-dresser  is  a  per8<Hial  occupation^  and  wc 
cease  with  the  death  of  the  person  carrying  it  on.    Secondly,  the  plea  is 
in  law ;  it  is,  in  efiect,  that  there  was  no  consideration  for  the  note. 
fact  of  giving  the  note  could  create  no  personal  liability  to  pay  the  debt, 
promise  to  pay  the  debt  of  another,  must  be  founded  on  a  good  and 
coDsideration,  Jonee  v.  AekbMmham  (6).    The  mere  existence  of  a  debt  di 
from  A,  is  no  consideration  for  a  promise  from  B.    If,  indeed,  the  defendaB|(>i 
had  been  liable,  as  executrix  de  eon  tort,  then  the  forbearance  would  hai 
been  a  gufficient  consideration.    Ridout  v.  Brietow  (c),  will  perhaps  be  dtsj; 
on  the  other  side ;  but  thero  the  note  was  expressed  to  be  "  for  value  ro 
$' :       1>y  my  late  husband.^    Hero  the  defendant  is  not  stated  to  be  the  widow,  9^ 
^    ■        %be  may  be  considered  as  a  mere  stranger.    It  is  admitted  that  a  note  prM|(j 
faeie  imports  consideration ;  but  that  may  be  met  by  evidence*    Here 
was  proved,  and  the  want  of  it  is  averred  in  the  plea. 

JVtffkiman,  in  support  of  the  rule. — The  defendant  was  dearly  execi^ 
eon  torL    Her  husband  died  on  the  3d  October,  and  she  remained  in 
session  from  that  time  until  the  January  following,  when,  upon  applicstte 
being  made  to  her  for  payment  of  the  debt,  she  gave  the  note  in  questioik 
She  had  the  goods  valued,  and  afterwards  sold  them.    Much  less  intennei* 

(o)  ^htwick,  16.  (c)  1  €.  &  J.  23L 

\h)  4  East,  455.  ^ 
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dYiDg  win  make  a  person  liable,  Noy^  69.    But,  secondly,  the  plaintiflT  is  en- 
titled to  judgment  non  obstante  veredicto.     By  giving  the  note,  the  defenrf- 
ant  protected  herself  from  any  suit  tor  the  recuvery  uf  the  debt  during  the 
time  the  note  had  to  run. — [Lord  Alnnger,  C  B. — We  cannot  presuino  u|  on 
this  plea  that  there  were  no  assets.] — JSup|K)se  an  action  had  been  \mmi  hi 
igainst  the  defendant  for  the  recovery  of  the  debt,  and  she  fiad  pleaded  that 
ibe  was  in  possession  of  her  hutiband's  ^uotls,  and  was  about  to  take  out  ad- 
ministration, and  that  in  consideration  of  forbearance  she  gave  the  note,  could 
ilbe  doubted  that  such  i%ould  be  a  good  plea.     In  Ridout  v.  Briittow,  the 
jury  found  that  there  was  consideration  for  the  note;  but  that  was  not  left 
to  them  in  this  case.     The  circuuistatices  of  her  being  entitled  to  administra- 
lioo,  ind  being  in  possession  of  the  goods,  and  admitting  the  claim  of  the  plain- 
til)  are  sufficient  to  render  her  liable  on  the  note. 

Lord  Abinger,  C.  B. — I  think  there  was  no  ground  for  saying  that  the  de- 
fendant was  executrix  de  9on  tort.  The  only  question  then  i.s,  whether  upon 
tkface  of  the  plea,  there  appears  any  consideration  for  this  note,  as  l)etween 
Ifae  plain  tiff  and  the  defendant.  I  think  there  is ;  and  that  the  plaintiff,  by  receiv- 
ing it,  has  precluded  himself  from  suing  for  the  debt  of  the  husband  so  long  as 
fihe  note  has  to  run.     It  is  not  stated  in  the  plea  that  there  were  no  assets. 


Extheqiur^ 


Parke,  B. — Prima  facie  there  is  a  good  consideration  for  the  note;  and  the 

^{■ettion  is,  whether  the  plea  distinctly  shews  that  there  was  no  consideration. 

it  bad  shewn  that  there  were  no  assets,  the  case  might  have  been  different; 

it  it  not  a  sufficient  consideration  that  the  effect  of  taking  the  note,  is  to 

op  the  plaintiff's  hands  as  against  the  defendant  for  twelve  months? 

ia  ao  agreement  to  forego  oil  remedy  for  the  debt  for  twelve  months, 

»the  defendant  took  out  administration,  or  intermeddled  with  the  effects 

kte  husband.     Whether  or  no,  the  effect  of  the  note  would  be  to  con- 

the  plaintiff  from  suing  a  third  person  who  might  take  out  administra^ 

upon  that  point  I  give  no  opinion.     There  can  be  no  doubt  that  if  a 

giTe  a  promissory  note  to  another,  the  latter  is  precluded  from  suing 

while  the  note  is  running.     That  being  so,  there  is  here  a  suffi- 

fafbeatanoe  to  constitute  a  consideratk)n.     This  view  of  the  case  accords 

tha  c^Mnion  expressed  by  Bailey,  B.,  in  Ridout  v.  Brieiow.    Judgment 

be  flotend  for  tha  plaintiff,  n&n  obetante  veredicto. 

■oUiin,  B.f  concurred 


• 


1 


I,  &— All  the  averm^ts  contained  in  the  plea  were  satisfactorily 
Then,  the  only  question  is,  whether  or  no  the  plea  is  good.  Primd 
apvomisscry  note  imports  consideration  ;  and  Ridoutv.  Briatow  shews 
you  negative  all  possible  consideration,  the  holder  of  the  note  is 
to  TMOver.  It  is  consistent  with  this  plea  that  there  was  a  good  con 
i;  narady,  that  the  plaintiff,  by  taking  it,  was  precluded  from  sumg 
vena  Bontlis. 

Judgment  for  the  plaintifl^  non  obstante  veredicto. 
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ExAeqner, 


Stewart  and  others  v.  Aberdein. 


Where  an  in- 
surance broker 
or  other  mer- 
cantile agent, 
has  been  em- 
ployed to  re- 
ceive money 
for  his  principal 
in  the  general 
course  of  his 
business,  and 
xrhere  the 
known  general 
course  of  busi- 
ness is  for  the 
agent  to  keep  a 
running  ac- 
count with  the 
principal,  and 
to  crcflit  him 
with  sums 
which  he  may 
have  receivwl^ 
by  Cleuits  in 
account  wiih 
the  debtors, 
with  whom  he 
also  ke<>ps  run- 
ni  g  accounts, 
and  not  merely 
with  monies 
actually  receiv- 
ed, and  a  settle- 
ment takes 
place  according 
to  that  usage, 
the  origina 
debtor  is  dis- 
charged, and 
the  agent  be- 
comes the 
debtor,  accord- 
ing to  the 
meaning  and 
inte-  tion,  and 
with  the  autho- 
rity of  the  prin- 
cipal. 


T^HIS  was  an  action  to  recover  a  total  or  salvage  loss  of  97/.  I  ]«. 
cent,  on  the  defendant's  subscription  of  100/.  to  a  policy  of  assu 
the  Vrow  Elizabeth,  at  and  from  Liverpool  to  Narva,  during  the 
stay  there,  and  thence  to  DanUig,  There  were  also  counts  for  nw 
and  received  for  interest,  and  upon  an  account  stated. 

First  plea  to  first  count.  As  to  97/.  lU.  8fl?.,  parcel,  &c.,  that 
Dovgla^,  Anderson,  &  Co.,  as  agents  for  the  plaintiffs,  adjusted  a  lo5 
policy  to  that  amount,  and  being  indebted  to  the  defendant  exceed 
amount,  the  defendant,  by  the  consent  of  the  plaintiffs,  paid  that 
Messrs.  Douglas,  Anderson,  &  Co.,  by  giving  them  credit  in  their  ac 
that  amount,  which  settlement  and  payment  the  plaintiffs  accepte 
satisfaction  of  the  sum  of  97/.  \\s.  Sd. ;  and  as  to  the  residue  of  the 
the  first  count,  that  no  loss  was  sustained  on  the  policy  beyond  th€ 
97/.  1 1*.  Sd.  so  paid  as  aforesaid. 

Second  plea  to  the  first  count.  As  to  97/.  Ws.  Sd.,  that  Messri 
W,  Anderson,  &  Co.  were  insurance  brokers,  and  the  defendant 
underwriter  in  the  city  of  London  ;  that  accounts  existed  between  tl 
on  which  Messrs.  Douglas,  Anderson,  &  Co.  were  indebted  to  the  d 
exceeding  the  sum  of  97/.  1 1  s.  Sd.  The  plea  then  stated  a  usage  ; 
torn  amongst  underwriters  and  insurance  brokers  on  the  settlement  < 
on  policies,  to  set  off  the  premiums  due  to  the  underwriter  against  i 
and  that  the  broker  should  hold  himself  accountable  to  the  assured 
payment  of  the  loss,  of  which  custom  the  plaintiffs  had  notice.  That 
was  settled  and  adjusted  at  the  amount  of  97/.  lls.Sd.  (as  in  the  fii 
and  that  the  defendant  set  off  against  the  loss  premiums  for  which 
credit  in  the  account  with  Messrs.  Douglas,  Anderson,  &  Co.,  who  he 
selves  accountable  to  the  plaint  iff  to  that  extent;  that  the  plaintiffs  ao 
in  the  premises,  and  relinquished  their  claim  against  the  defendant  in 
of  that  sum,  and  accepted  Messrs.  Douglas,  Anderson,  &  Co.  as  their 
in  lieu  of  the  defendant,  who  was  thereby  induced  to  give  fresh  credit 
whereby  the  cause  of  action  with  respect  to  97/.  11*.  Sd.  became  extin 
And  as  to  the  residue  of  the  cause  of  action,  that  the  loss  in  the  fin 
mentioned,  was  a  partial  loss  only,  and  did  not  exceed  the  rate  of  97/. 
on  the  100/.  insured  by  the  plaintiffs.  To  the  residue  of  the  declarat 
assumpsit. 

At  the  trial,  before  Lord  Ahinger,  C.  B.,  and  a  special  jury,  at  the 
after  Michaelmas  Term,  1837,  it  appeared  that  the  plaintiffs  were 
merchants,  residing  at  Liverpool,  and  that  the  defendant  was  an  und 
at  Lloyis  Coffee-house  in  London.  The  policy  was  effected  on  t 
Sspiemher,  1835.  by  Douglas,  Anderson,  &  Co.,  brokers,  in  Lo* 
agents  fcr  the  plaintiffs,  and  the  defendant  subscribed  his  name  upo 
lOOL  It  appeared  from  the  books  at  Lloyds\  that  the  loss  took 
May.    At  that  time  Douglas,  Anderson^  &  Co.  were  indebted  to  the 
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•nt  in  a  balance  of  217/.  3*.  Sd,  on  their  underwriting  account  of  the  pievious 
year,  up  to  March,  18:^6,  and  in  the  month  of  June,  1836,  their  clerk  paid 
the  defendant's  clerk  100/.  on  this  account,  leaving  the  balance  of  1 17^  3*.  Sd. 
to  meet  the  loss  on  the  Frow  Elizabeth,  The  documents  to  establish  the 
OSS,  were  not  brought  forward  until  September,  1836,  and  upon  the  20th  of 
that  month  it  was  adjusted  by  the  defendant  and  all  the  underwriters,  except 
two,  at  97/.  1 U.  8d.  per  cent.  A  memorandum  was  written  on  the  policy, 
itating  the  loss  to  be  payable  at  one  month ;  and  the  defendant's  signature 
HI  struck  through;  and  the  loss  was  then  passed  into  the  accounts  of 
DaugUuy  Anderson,  &  Co.  and  the  defendant,  in  their  respective  books ;  but 
the  accounts  were  not  formally  agreed  between  them. 

Messrs.  Douglas,  Anderson,  &  Co.  had  a  general  account  current,  as  well 

IS  an  insurance  account,  with  the  plaintiffs,  each  being  kept  quite  distinct, 

ind  the  balance  of  the  insurance  account  being,  at  certain  periods,  carried 

into  the  general  account  as  cash.     The  further  information  required  by  the 

two  underwriters,  who  had  not  adjusted  the  loss  in  September,  was  laid  before 

them  in  the  early  part  of  November,  and  Douglas,  Anderson,  and  Co.  having 

adTised  the  plaintiflTs  of  the  loss  being  about  to  be  settled  by  them,  the  plain- 

»  lift  drew  two  bills  for  600/.  each,  on  the  16th  and  17th  November  ;  and  on 

(be  19th,  Douglas,  Anderson,  &  Co.  enclosed  them  a  credit  note  on  account 

efthe  settlement  of  the  whole  loss,  the  amount  of  which,   1,155/.  3#.  10c/., 

they  put  down  to  the  credit  of  the  insurance  account,  of  which  they  sent  an 

eitract,  and  then  debited  them  with  the  premiums  to  the  end  of  September, 

kftTing  a  balance  of  886/.  lis.  Id,  due,  the  21st  February,  in  the  plaintiff's 

frwoar,  which  was  transferred  to  the  credit  of  the  general  account.    At  the 

-  bottom  of  the  credit  note  was  written,  "  Above  is  the  credit  note  of  the  loss 

per  Frow  Elizabeth,  1,155/.  3«.  lOd.,  but  without  our  prejudice  until  in 

cash  from  the  underwriters." 

On  the  21st  November,  1836,  the  plaintiffs  acknowledged  the  receipt  of 
these  accounts,  and  stated  that  they  would  be  examined.  On  the  26th  No' 
vsmbsr,  in  the  same  year,  Douglas,  Anderson,  &  Co.  stopped  payment ;  and 
M  800Q  as  the  plaintiffs  were  aware  of  this  circumstance,  one  of  them  came  up 
to  London^  and  demanded  payment  of  the  underwriters,  when  this  and 
other  actions  were  brought.  The  usage,  as  stated  in  the  second  plea,  was 
proved,  and  was  said  to  be  well  known  at  Liverpool. 

It  was  contended,  on  the  part  of  the  plaintiffs,  that  the  set-off  between  the 
hrokers  and  underwriters  was  not  binding  upon  the  plaintiffs,  who  were  not 
expressly  shewn  to  have  any  knowledge  of  the  usage ;  and  it  was  also  con- 
tended that  the  memorandum  at  the  foot  of  the  credit  note  shewed  that  the 
brokers  did  not  treat  the  settlement  as  conclusive.  The  learned  judge  left  it 
to  the  jury  to  consider,  whether  parties  effecting  insurances  for  their  own 
beoe6i  through  an  agent,  must  not  be  taken  to  know  what  is  the  habit  of 
dealing  between  the  brokers  and  the  underwriters ;  and  whether  the  term 
"*  to  settle,"  must  not  mean,  that  the  broker  should  settle  in  the  same  way  as 
is  the  custom  to  settle  with  underwriters.  If  so,  he  considered  the  broker  to 
be  liable  to  his  principal  after  such  settlement,  and  that  the  pleas  were  proved; 
bat  if  it  was  only  expected  that  the  payment  shoukl  be  a  payment  in  cash, 
then  the  plaintiffs  were  entitled  to  a  verdict.  The  jury  found  for  the 
defendant. 


Stewart 

«• 
ABBauciN. 
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Crenoell  obtained  a  rule  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
he  ground  .that  there  was  no  evidence  of  the  plaintifls'  knowledge  of  the 
osage ;  and  also  that  the  learned  judge  had  misdirected  the  jury  as  to  the 
'•redit  note. 


Manle  shewed  cause. — There  was  sufficient  evidence  of  the  usage  to  go  to  the 
jury ;  and  in  that  respect  the  case  differs  from  Tood  v.  Reid  (a).  This  noode  of 
conducting  business  is  not  contrary  to  reason  or  to  common  sense,  but  is  the 
general  practice  in  mercantile  affairs.     The  broker  becomes  a  debtor  to  the 
underwriter  in  respect  of  the  premiums  of  insurance,  and  the  underwriter 
becomes  the  debtor  of  the  assured  in  respect  of  the  loss.    Is  there,  then,  any 
thing  unlawful  in  an  agreement,  that  the  assured  should  receive  his  money 
from  the  broker,  and  that  the  debts  due  from  the  underwriter  to  the  assured, 
and  from  the  broker  to  the  underwriter,  should  both  be  discharged.     RutteU 
T.  Baugley  {h\  was  decided  on  the  ground  that  the  name  of  tne  underwriter 
had  not  been  struck  off  the  policy.     In  ScoU  v.  Irving  (c).  Lord  Tenterdent . 
C.  J.,  in  delivering  judgment,  says,  **  If  the  usage  relied  on  in  this  case  were 
allowed  to  prevail,  it  would  have  the  effect  of  making  the  broker,  and  not  the 
underwriter,  the  debtor  to  the  assured  for  the  loss.     Such  a  usage,  however, 
can  be  binding  only  on  those  who  are  acquainted  with  it,  and  have  consented 
to  be  bound  by  it.^'    Here  there  was  distinct  evidence  of  the  usage.    The 
same  learned  judge,  in  BartleU  v.  Pentlnnd(d),  says,  **  Merchants  residii^ 
in  London,  and  effecting  insurances,  may  reasonably  be  expected  to  be  ac- 
quainted with  the  usage,'and  to  act  upon  it.''     That  observatbn  is  equally 
applicable  to  merchants  at  Liverpool.     In  the  cases  cited,  it  appeared  that  thej 
plaintiffs  were  ignorant  of  the  usage  ;  but  here  there  was  strong  evidence  to 
go  to  the  jury  that  it  was  known  and  adopted  by  the  plaintiffs,  and  the  jury  p 
have  found  it  was  so. 

'  Secondly,  there  was  no  misdirection  respecting  the  letter  containing  the  /^ 
credit  note.  It  is  said  that  the  expression,  **  without  prejudice  until  in  caih 
from  the  underwriters,'^  shews  that  Douglas  &Co.  had  no  authority  to  receive 
except  in  cash  ;  and  that  therefore  the  set-off  in  account  between  them  and  the 
defendant,  does  not  bind  the  plaintiffs.  But  the  whole  meaning  of  the  letter 
was  left  to  a  jury  of  merchants,  who  have  put  their  construction  upon  it.  The 
jury  were  told,  that  if  a  broker  choose  to  settle  in  account  with  the  under- 
writer, as  between  him  and  the  underwriter,  the  broker  would  be  liable,  and 
could  not  defend  himself  in  an  action  by  him  for  money  had  and  received, 
Andrewe  v.  Robineon  {e). 

Creswell  Siud  Cowling,  in  support  of  the  rule. — It  was  not  proved  that  any 
actual  adjustment  of  accounts,  which  could  amount  to  a  payment,  ever  took 
place  between  Dovglas  &  Co.  and  the  defendant,  nor  was  such  agreement 
shewn  as  is  alleged  in  the  first  plea.  The  custom  is  beneficial  only  to  the 
broker  and  underwriter,  and  is  extremely  inconvenient  to  the  assured,  who 
has  to  take  the  security  of  the  broker,  instead  of  that  of  several  underwriteri. 
'  ,^Parke,  B. — When  does  the  broker  consider  himself  indebted  to  the  prit»* 
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(a)  4  B.  &  Aid.  210. 

(b)  4  B.  &  Aid.  395. 

(c)  1  B.  &  Add.  612. 


(d)  10  B.  &  C.  760. 
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cipal,  as  between  him  and  the  underwriter ;  is  it  necessary  that  the  account 
should  be  actually  gone  into  by  them?] — The  jury  should  have  been  asked 
whether  they  found  that  the  plaintiffs  had  a  specific  knowledge  of  the  custom, 
and  adopted  it   The  only  dealing  of  the  plaintiff  is  an  authority  to  the  broker 
to  apply  a  certain  sum  in  a  particular  way,  and  upon  certain  events  to  receive 
money  for  him.    This  is  a  mere  private  arrangement  between  the  broker  and 
underwriters,  which  cannot  bind  the  plaintiffs  without  express  notice. — [Lord 
Abinger,  C.  B. — The  underwriter  is  discharged  when  the  broker  is  charge- 
able; he  has  had  authority  from  his  principal  to  settle  with  the  underwriter, 
and  up  to  the  time  of  the  settlement  the  principal  may  interfere.] — Tood  v. 
Retcf  shews  the  opinion  of  the  Court  upon  such  a  custom.     There  it  was  dis- 
tinctly held,  that  an  insurance  broker  was  only  entitled  to  receive  payment 
for  the  assured  from  the  underwriter  in  money  ;  and  that  a  custom  to  set-off 
the  general  balance  due  from  the  broker  to  the  underwriter,  in  the  settlement 
of  a  particular  loss,  was  illegal,  on  the  ground  that  it  was  an  attempt  to  pay 
the  debt  of  one  person  with  the  money  of  another. — [Parke,  B. — That  case  is 
not  correctly  reported,  as  1  perceive  by  a  note  of  mine.     There  it  did  not 
appear  that  the  account  had  been  allowed  between  the  broker  and  the  undcr- 
*  writer.] — No  doubt  a  custom  exists  for  the  broker  and  underwriter  to  settle 
ibr  their  own  convenience ;  but  in  order  to  &x  the  plaintiffs,  it  ought  to  have 
been  shown,  not  only  that  they  knew  the  custom,  but  also  agreed  to  be  boimd 
by  it.    It  is  clear,  from  the  case  of  Russell  v.  Baugley,  that  the  mere  fact  of 
the  broker  having  made  himself  responsible,  does  not  bind  the  plaintiffs.     In 
BartleU  v.  Peniland,  an  attempt  was  made  to  distinguish  that  case   from 
Ruiiell  V.  Baugley,  because  there  the  underwriter's  name  had  not  been 
struck  out  of  the  policy ;  but  the  Court  thought  that  circumstance  made  no 
di^rence,  unless  it  were  done  with  the  consent  of  the  assnrpH.     In  Scott  v. 
Irffing  this  question  was  again  discussed,  arid  the  Court  came  to  the  same 
conclusion.     There  was  nothing  to  shew  any  agreement  on  the  part  of  the 
plaintiffs  to  be  bound  by  this  arrangement 

Secondly,  as  to  the  misdirection.  From  the  words  of  the  credit  note, 
"  without  prejudice  until  cash,"  it  is  clear  that  there  was  no  such  settlement 
as  to  discharge  the  underwriters.  If  every  thing  were  settled,  that  expres- 
sion could  have  no  meaning.  It  is  said  that  this  resembles  the  case  where 
an  underwriter  is  presumed  to  have  under  his  consideration  the  nature  of 
the  voyage  to  be  performed,  and  the  usual  course  and  manner  of  doing  it, 
PelUy  V.  The  Roycd  Exchange  Assurance  (/),  But  here  the  policy  contains 
no  stipulation  that  the  underwriter  may  settle  in  this  manner  to  the  prejudice 
of  the  assured. 

Cur,  adv.  vuli. 


Stewart 

9, 

Abeeobin. 


Lord  Abinger,  C. B. — This  was  an  action  on  a  policy  of  insurance  on  the 
Vraw  Elizabeth.  The  defendant  pleaded,  first,  thhi  Douglas,  Anderson,  &Ck>, 
were  the  insurance  brokers  and  agents  of  the  plaintiffs.  That  after  the  loss 
had  occurred,  they  were  authorized  by  the  plaintiffs  to  adjust  and  settle  the 
k)S8,  which  they  did,  at  the  sum  of  97/.  1  Is.  Sd.:  that  Douglas,  Anderson, 
&  Co,  (as  such  brokers)  were  indebt^id  to  the  defendant  at  the  time  of  such 
adjustment,  in  a  larger  sum  of  money  than  the  amount  so  settled,  and  that  by 


(/)  1  Burr.  341. 
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the  aathority  and  with  the  sanction  of  the  plaintifls,  Dougloi  &  Go.  accepted 
a  credit  in  account  with  the  defendant^  as  a  satisfaction  and  payment  of  the 
sum  of  97/.  1  \9,  8</.,  and  made  themselves  liable  to  the  plaintiffs  for  the  same, 
who  discharged  the  defendant  therefrom.     This  is  the  substance  of  the  plea, 
or  all  that  need  be  proved  to  entitle  the  defendant  to  a  verdict  in  r^;ard  to 
the  97/.  \\9,  Sd,   There  is  a  second  plea,  which,  in  addition  to  these  material 
fects,  sets  forth  a  custom  between  the  insurance  brokers  and  the  underwriters 
in  London,  to  make  these  settlements  in  account,  by  way  of  payment  and 
discharge,  according  to  a  certain  usage  set  forth  in  the  plea.     It  then  alleges^ 
that  the  plaintiffs  had  knowledge  of  that  custom,  and  assented  to  it,  and  that 
the  settlement  was  made  accordingly.     The  jury  found  a  verdict  for  the  de- 
fendant, upon  which  there  was  a  rule  to  shew  cause  why  there  should  not  he 
a  new  trial,  on  the  ground  that  there  was  no  evidence  that  the  plaintifls  bad 
any  knowledge  of  the  custom  alleged,  or  had  assented  to  it ;  and  secondly, 
that  there  had  been  a  misdirection  as  to  the  interpretation  of  a  letter  of  the 
plaintiffs'  to  the  defendant,  containing  what  was  called  the  credit  note.    Thii 
case  has  been  very  fully  and  ably  argued  on  both  sides ;  and  in  the  course 
of  the  argument  a  point  has  been  discussed  which  was  not  suggested  on  the 
original  motion  for  a  new  trial,  and  which  was  not  brought  into  controverij 
at  the  trial  at  all ;  namely,  whether  there  was  any  evidence  that  the  defends  . 
ant  ever  did  come  to  such  a  settlement  in  account  with  the  insurance  broken, 
as  is  by  him  in  the  pleading  alleged.     The  Ckiurt  has  taken  the  whole  aigo- 
ment  into  full  consideration,  and  has  come  to  the  conclusion,  that  there  wii 
evidence  of  the  settlement  in  account ;  that  there  was  no  misdirection  upoa 
the  letter,  the  meaning  of  which,  as  part  of  a  mercantile  correspondence,  using 
mercantile  and  technical  expressions,  was  left  to  the  judgment  of  a  jury  of 
merchants,  nor  was  it  material  to  the  issue.     And  finally,  that  even  if  the 
custom  was  not  specifically  proved,  as  alleged;  or  if  it  was  not  proved,  that 
the  plaintiff  had  a  precise  knowledge  of  the  custom,  as  alleged,  yet  there 
was  sufficient  evidence  to  prove  the  first  plea,  if  not  the  second,  of  a  custom 
between  the  brokers  and  underwriters  to  make  settlements  in  account,  by 
taking  credits  as  payments,  and  also  of  the  knowledge  of  the  plaintiffs  of  such 
a  custom,  and  of  their  authorizing  the  brokers  to  settle  with  the  underwritere, 
and  to  give  them  (the  plaintiffs)  credit  in  account  for  the  loss,  and  to  permit 
them  to  draw  on  the  brokers  for  the  amount.     It  must  not  be  considered  that 
by  this  decision  the  Court  means  to  overrule  any  case  by  deciding  that  where 
a  principal  employs  an  agent  to  receive  money,  and  pay  it  over  to  him,  the 
agent  thereby  acquires  any  authority  to  pay  a  demand  of  his  own  upon  ihe 
debtor,  by  a  set-off  in  account  with  him.     But  the  Court  is  of  opinion,  that 
where  an  insurance  broker,  or  other  mercantile  agent,  has  been  employed  to 
receive  money  for  his  principal,  in  the  general  course  of  his  business,  and 
where  the  known  general  course  of  business  is  for  the  agent  to  keep  a  run- 
ning account  with  the  principal,  and  to  credit  him  with  sums  which  he  inaj 
have  received  by  credits  in  account  with  the  debtors,  with  whom  he  also  keepi 
running  accounts,  and  not  merely  with  monies  actually  received,  the  rule  laid 
down  in  those  cases  cannot  properly  apply ;  but  that  where  an  af  count  i« 
bond  fide  settled  according  to  that  known  usage,  the  original  debtor  is  dis- 
charged, and  the  agent  becomes  the  debtor,  according  to  the  meaning  and 
intention,  and  with  the  authority  of  the  principal.     The  rule,  therefore,  must 

be  discharged. 

Rule  dischar^. 
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t 

npRE  following  ctse  was  stated  for  the  opinion  of*the  Court,  by  the  consent  The  tetutrix, 

of  the  pariiei;  the  Court  being  at  liberty  to  refer  to  the  pleadings,  as  h!^„^a7MUte 

prt  of  the  case.  Jj^  foj^K 

On  the  25th  cf  May,  1887,  the  plaintiff*  put  up  for  sale,  by  public  auction,  for  life,  if  he 

a  dwelling-house  and  premises,  in  the  county  of  Gloucester ,  subject,  among  '"^'^ndde'' 

others,  to  the  following  conditions  of  sale : — That  the  vendor  should,  before  ed  the  Mme 

As  1st  of  i/ti/y  next,  prepare  and  have  ready  for  delivery,  an  abstract  of  his  JJ^^^pd  aonl'and 

tide  to  the  property,  and  should  deduce  a  good  title  thereto.     That  the  pur-  the  heirs  and 

disier  should,  on  or  before  the  1st  of  Avgust  then  next,  deliver  a  statement  second  eon  for 

is  writing  of  his  objections,  if  any,  to  the  title,  and  in  default  thereof  should  V^^'**^  "^V-^ 

be  considered  as  having  accepted ;  and  all  .objections  not  then  made  should  the  will  they 

le considered  as  waived;  and  in  case  any  objection  should  be  taken  to  the  ^„,^  butonlr 

tide,  it  should  be  in  the  power  of  the  vendor  to  annul  the  sale,  and  to  return  one  was  HviDg, 

die  deposit  money  to  the  purchaser,  in  full  satisfaction  of  all  damages,  costs,  stoncethetestL 

aod  charges  which  such  purchaser  should  sustain.  ^f^Aft*  *''rdL 

Sarah  Hewitt  being  seised  in  fee  of  certain  premises,  and  among  others,  and  before  the 

tisie  pat  up  for  sale  as  aforesaid,  by  her  will,  bearing  date  the  23d  of  De-  ^^xr\xT% 

r,  1811,  and  duly  executed  to  pass  real  estates,  devised  the  said  pre-  fourth  son  was 

so  put  to  sale,  as  follows :  "  I  give  and  devise  my  messuages,  outhouses,  ud  there  was* 

amrts,  gardens,  orchards,  and  three  closes  of  ground,  with  the  tithes  and  ap-  *?**  •**"  ^^^ 

pvteDsnces  thereof,  situate  at  Kulcoit  aforesaid,  now  m  the  occupation  of  the  testatrix : 

Bieftr,  unto  the  said  John  Morris^  and  Ann  his  wife,  and  the  survivor  of  ^'^death  of" 

hn,  for  and  during  their  lives,  and  the  life  of  such  survivor ;  and  from  and  S.K.  and  J.  K. 


Ar  the  death  of  such  survivor,  I  give  and  devise  the  said  last  mentioned  entitled  to  uke 
■nmaees,  outhouses,  courts,  gardens,  orchards,  closes,  tithes,  and  premises  «?<>«'']>•  terms 

-^    «       .     .         '^      ^  »  >       k/?  1  ^11        1  «    .  .,    of  the  devise. 

^fi Sarah  the  wife  oi  John  ntng,  esq.,  and  one  of  the  daughters  of  the  said 

'RiKum  Hoiborow,  the  elder,  for  and  during  her  life,  and  after  her  decease 
QBto  the  said  John  fCinf;,  if  he  survives  her,  for  and  during  his  life ;  and  from 
V)d  ifWr  the  decease  of  the  survivor  of  them,  the  said  John  King,  and  Sarah 
fing  his  wife,  f  give  and  devise  the  same  last-mentioned  messuages,  out- 
hoses,  courts,  gardens,  orchards,  closes,  tithes,  and  premises,  unto  the  second 
*QQ  of  thein^  the  said  John  and  Sarah  King,  and  the  heirs  and  assigns  of  such 
^Beond  son  for  ever.*'     At  the  time  of  making  this  will,  the  said  John  and 
^9rah  King,  in  the  said  will  named,  had  had  three  sons,  that  is  to  say,  Elieha, 
/bAii,  and   William  George,  but   WiUiam  George  was  the  only  one   then 
Kring,  Eiieha  having  died  in  the  month  of  August,  1809,  and  John  having 
lied  in  the  month  of  May,  1811.     At  the  time  of  making  her  will,  the  testa- 
^  was  acquainted  with  the  state  of  the  family.     She  died  in  the  year  1821. 
Iq  the  month  of  May,  1813,  the  said  John  and  Sarah  King  had  a  fourth  son, 
Bem'y  King,  who  died  in  the  month  o{  April,  1814;  and  in  the  year  1815 
thejr  had  a  fiflh  son,  John  Henry  King,  the  present    plaintiff.      William 
(hergt  King  is  now  alive.     John  3f orris,  and  Ann  his  wife,  and  John  and 
Sarah  Kimg,  who  are  respectively  named  in  the  will,  were  all  dead  some  time 
before  the  aaid  sale.    At  the  sale  the  defendant  was  the  highest  bidder,  and 
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Scarfs  v.  Morgan. 


ThepUtntiff 
sent  •  mure  to 
the  defendant, 
•  fanner,  to  be 
covered  by  a 
stallion  belong 
ing  tobim;  the 
contract  was 
performed  on  a 
Sunday    The 
defencuuit 
afterwards 
claimed  to  de- 
tain the  mare 
until  he  was 
paid  a  snm  of 
money,  which 
consisted  of  the 
fee  due  on  that 
occasion,  and 
also  of  other 
monies  due  to 
the  defendant 
ou  ihcir  gtne- 
ral  kccouiiL 

Held,  First, 
that  the  de- 
fendant was 
entitled  to  a 
lien  for  the 
cosu  of  coTer^ 
in;;  the  mare. 

Serondly, ih^t 
this  was  not  a 
contract  within 
the  29  Car.  2, 
c.  7, 1. 1,  it  not 
being  made  in 
the  exercise  of 
the  defendant*s 
ordinary  call- 
ing; Slid  that 
eren  if  it  were, 
the  contract 
harinc  boen 
executed,  the 
lien  would 
attach. 
Thirdlti,  that 
the  claim  by 
the  defendant 
to  retain  the 
mare  in  respect 
of  two  sums, 
for  one  of  which 
the  lien  could 
not  be  suppi^rt- 
ed,  waa  not  a 
waiver  of  his 
lien  as  to  the 
other,  nor 
it 
the] 


^ROVER  for  a  mare.  Pleas:  not  guilty,  and  that  the  plaintiff  was  not 
possessed  of  the  mare.  At  the  trial,  before  Parke,  B.,  at  the  Spring 
Assizes  for  the  county  of  Norfolk,  it  appeared  that  the  mare  in  question  had 
been  several  times  sent  to  the  defendant  for  the  purpose  of  being  oorered  hj 
a  stallion  of  his,  and  for  the  last  occasion,  the  sum  of  10«.  became  due  to  the 
defendant.  On  the  mare  being  demanded  back  by  theplaintiflT,  the  deiendant 
claimed  to  detain  it,  until  he  was  paid  the  sum  of  9/.  7s.,  which  consisted  d 
the  defendant's  charges  for  the  covering  of  other  mares  of  the  defendant,  and  abo 
included  the  claim  of  lOs,  The  plaintiff  made  no  tender,  ft  also  appeared 
that  Sunday  was  the  day  on  which  the  mare  was  covered.  The  jury  found 
that  the  mare  was  in  the  possession  of  the  defendant.  It  was  urged,  on  the 
part  of  the  plaintiff,  first,  that  no  lien  could  arise  in  such  a  case ;  secon^t 
that  contract  having  been  performed  on  a  Sunday,  was  void ;  and  latthft 
assuming  that  a  lien  existed,  that  the  defendant  had  waived  it  by  claimuY' 
his  general  balance.  A  verdict  was  found  for  the  plaintiff  for  25/1,  with  libertf 
to  move  to  enter  a  nonsuit. 

Byles  having  obtained  a  rule  accordingly, 

JlW/y  and  Gunning  shewed  cause. — Though  there  are  numerous  precedeoti 
of  actions  for  services  of  this  nature,  vet  th«rR  is  no  instance  of  a  right  of  liw 
having  been  set  up  The  nature  of  the  transaction  is  totally  inconsistent 
with  such  a  claim.  The  only  case  in  favour  of  the  defendant  is  Bevm  t« 
fVaters  (a),  which  is  a  Nisi  Prius  decision.  There  it  was  held,  that  a  trainer 
has  a  lien  on  a  race  horse  for  the  expences  and  skill  bestowed  in  the  keeping 
and  training  him,  upon  the  principle,  that  when  a  bailee  bestows  labour  and 
skill  in  the  improvement  of  the  subject  delivered  to  him,  he  has  a  lien  for  the 
charge.  The  correctness  of  that  ruling  seems,  however,  to  have  been  doubted 
in  the  sul>sequent  case  of  Jacobs  v.  Laiour  (b).  Such  a  right  has  been  dis- 
allowed in  the  cflse  of  a  livery  stable-keeper,  Judson  v.  Etheridge  {c\  It  is 
doubtful  whether  a  farrier  has  a  lien  on  a  horse  for  shoeing  him.  It  is,  indef<it 
so  said  in  argument,  in  Muspratt  v.  Gregory  {d);  but  that  assertion  seens 
at  variance  with  the  judgment  of  Lord  Ellenborough,  in  Rushforih  v.  Hti' 
field  (e).  This  claim  cannot  rest  upon  the  ground  of  any  labour  bestowed  by 
the  groom,  since  he  has  a  distinct  remuneration  on  the  occasion.  If  the  bailee 
be  entitled  to  the  lien,  the  amount  due  to  him  would  be  continually  increasing 
according  to  the  accumulation  of  the  charge  for  keep  Besides  it  would  be 
impossible  to  say  when  the  lien  attached. 

Setomdiy,  this  is  a  contract  in  the  way  of  a  man's  ordinary  calling,  and 

been  made  on  Sunilay^  is  void.     On  that  ground  no  lien  could  attach. 

object  of  the  29  Car.  2,  c.  7,  s.  1,  would  be  frusttated  unless  it  be  made 
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to  embrace  cases  like  the  present    Ex  part§  MiddUton  (/). — [Park§t  B. — 
Here  the  coDtract  is  executed,  and  the  parties  are  in  pari  delicto^ 

Thirdly f  the  defendant  claimed  to  detain  the  mare,  not  in  respect  of  the 
pirticalar  lien,  but  on  account  of  a  general  lien  for  a  larger  sum  of  money.  It 
ii  well  established,  that  if  a  party  insist  upon  detaining  property,  either  for 
a  different,  or  for  a  larger  sum  than  that  to  which  he  is  entitled  by  law,  the 
ri^t  to  lien  is  lost^  and  in  that  case,  a  fender  of  the  smaller  sum  is  unnecessary 
LagkiY.  Harrison  {g). — [^Parke^  B. — Must  you  not  make  out  that  there  has 
been  a  waiTer  of  the  lien  ? — Alderson,  B. — How  can  it  be  said,  that  if  a  man 
diim  sum  A.  and  also  sum  B.,  he  therefore  waives  his  claim  to  sum  B.  ?  If 
IB  action  be  brought  for  20/.,  the  fact  of  10«.  only  being  due,  would  not  dis- 
|ieDie  with  the  necessity  of  tendering  the  latter  sum.] — The  circumstance  of 
liere  being  a  particular  sum  named,  makes  no  distinction  on  the  prin- 
jple ;  in  each  of  the  cases  the  smaller  sum  has  been  included,  Ayling  ▼. 
WiOiawu(Jk\  Boardman  v.  Sill{i).  The  true  question  is  not  whether  there 
■a  been  a  waiver  of  the  lien,  but  a  waiver  of  a  tender  of  the  smaller  sum,  in 
a  respect    of    the  particular  lien. — [Boliand,  B.,    referred   to  Green  v. 

hnR#r(jf>] 

Bylee  and  0*Mattey,  in  support  of  the  rule,  were  requested  to  address 
themselves  to  the  first  point  only. — The  right  to  lien  in  this  case  is  sup- 
ported by  analogy.  There  is  an  express  authority  in  Yeherton^  67  (Jk)y  that 
a  farmer  is  entitled  to  a  lien.  With  respect  to  carriers.  Lord  Elienborovgh, 
in  Rushforih  v.  Hadfield  (/)  says  ''  In  many  cases  it  would  happen  that 
pirties  would  be  glad  to  pay  small  sums  due  for  the  carriage  of  former  goods 
nther  than  incur  the  risk  of  a  great  loss  by  the  detention  of  goods  of  value.'' 
A  carriage  sent  to  a  builder,  is  subject  to  his  lien  for  repairs  done  to  it.  In 
9f99n  ▼.  SheweUt  before  Parke,  B.,  at  Nisi  Prius,  a  claim  of  lien  was  urged 
■  respect  of  repairs,  some  of  which  had  been  ordered  and  some  not,  and  it 
US  objected  that  the  party  claiming  it  had  lost  his  right,  because  he  had  not 
ftfered  the  portions  of  his  claim ;  but  the  learned  judge  held  otherwise. — 
[Bsrke,  B.<— I  have  referred  to  my  note,  and  find  that  the  point  did  arise,  and 
wu  diapoaed  of  as  stated.] — In  Kirkman  v.  Shawcross  (m),  Lord  Kenyan 
steles  it  to  be  consistent  with  the  spirit  by  which  the  Courts  are  guided,  not 
Id  abridge  this  right;  and  the  same  expression  is  attributed  to  Best,  J,, 
m  Jacobs  V.  Laiour.  Before  the  case  of  Chaee  v.  Westmore  (n),  it  was  con- 
lidered  that  an  agreement  for  the  payment  of  a  fixed  sum,  was  a  waiver  of 
As  right  of  lien,  but  that  case  established  a  different  doctrine,  namely,  that 
ttoogfa  such  lien  might  be  waived  by  special  agreement  as  to  the  time  or  mode 
sf  payment,  yet  it  could  not,  by  the  mere  agreement,  to  pay  a  fixed  sum. 
If  soy  value  were  communicated,  it  matters  not  that  it  was  not  done  through 
the  instrumentality  of  human  labour ;  for  instances  may  be  cited  of  recognized 
Gens,  though  no  work  be  done  upon  the  chattel,  as  in  the  case  of  warehouse 
room,  the  King  v.  Humfrey  (o).  The  expression  of  Lord  ElUnborough  to 
the  contrary,  in  Boardman  v.  SiU,  amounted  only  to  a  doubt.     There  is  no 
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Esdteqtier.  LoUISA  CURSHAM,   SuSANNAH  W.  MeRRICKS,   and  HaRRIET 

Merricks  r.  William  Charles  Newland  and  others. 

Tesutor  devit-  T\^  order  of  th« .  Master  of  the  Rolls,  the  following  case  was  sent  for  the 

^  ''hoW*Md^  opinion  of  this  Court  (a). 

IcMebold  et-  Richard  Merricks  made  his  will,  duly  executed  and  attested,  and  bearing 

fo^fe  and    ^  ^^^  ^^®  ^  day  of  June,  1821,  and  thereby  (amongst  other  things,)  gave  and 

from  and  after  devised  his  undivided  third  part  of  certain  messuages,  lands,  tenemeoU, 

bit  ton  and'  hereditaments,  and  premises,  situate  in  the  parish  of  HeUingly,  in  the  countj 

daughtera,  q{  Sussex,  in  the  occupation  of  his  nephew,  B»  W,  Gildert,  or  his  underteo- 

•*  and  their  law-  ,  '   .  '^  -  ,  .  ,  «^    «^  ^..> 

ful  iMMreapec-  ants  or  assigns,  unto,  and  to  the  use  of  his  nephews,  B.  W.  Gilbert  and 
iiwiral?whh  ^'  ^'  ^^^^*  and  their  assigns  respectively,  during  their  natural  lives,  and 
bMiefli  of  sur-  the  life  of  the  longest  liver  of  them  ;  and  ailer  the  determination  of  those 
aud'ainongtt  estates  by  forfeiture  or  otherwise  in  the  lifetime  of  his  said  nephews,  or  the 
****'?J"r'^  survivor  of  them,  to  the  use  of  his  trustees,  W,  C.  Newland,  W.  W.  HiMad, 
tPnantaincom-  and  H.  Hall,  find  the  survivors  and  survivor  of  them,  and  the  heirs  of  sudt 
^M  tenants"  survivof,  during  the  natural  lives  of  his  said  nephews,  and  the  life  of  the  sitf- 
^H^U,  that  hy  vivor  of  them,  upon  trust  to  preserve  the  uses  therein  limited  from  beiif 

th<»  woni 


«••»«» 


the  defeated,  &c. ;  and  from,  and  afler  the  decease  of  his  said  nephews,  or  the 
wr^*w*'  "to*^  surrivor  of  them,  to  the  use  of  all  and  every  the  lawful  children  of  them,  his 
lk«v«*  ntitant  Said  nephews,  and  their  heirs  and  assigns  for  ever,  as  tenants  in  common ;  and 
'iHUhai'hia  ^^  ^^^®  there  should  be  only  one  such  child,  then  to  such  only  child,  and  hit 
«KiUl»«tn  took  or  her  heirs  and  assigns  for  ever ;  but  in  the  event  of  there  being  no  such  child, 
iwau't'ln'com-  OT  there  being  children  of  his  said  nephews,  or  such  only  child,  and  they  or 

^\^\\  ^and      ^^  ^^  ^^^  ^^'"^  '"  ^^®  lifetime  of  the  said  B,  W,  Gilbert,  and  G,  F.  Gilbert, 

^.|»>hoiaUndi,  or  the  survivor  of  them,  without  having  lawful  issue,  then  from  and  after  the 

!J,H^Miri*to*  <^ecease  of  the  said  B,  W.  Gilbert,  and  G,  F,  Gilbert,  and  the  survivors  of 

^Ik^ii  ohiUlr«>n     them,  the  testator  gave  and  devised  all  the  said  messuages,  &c.,  to  the  same 

v^auu I'ncllm^  "ses  as  he  had  thereinafter  directed,  as  to  the  disposal  of  his  residuary,  reel 

uh^u  III  uil.       and  personal  estate,  and  effects.     And  the  testator  directed  that  his  trustees, 

Mk^imtKra  liver;  should,  within  three  calendar  months  after  his  decease  lay  out  and  inTestm 

!k1il?!»'ii  ftird      ^^^^^^  names,  in  some  of  the  government  funds,  the  sum  of  4,000/.,  sterlings 

^k^i)  (liiililren   and  stand  possessed  of  the  stocks  and  funds  so  purchased,  upon  the  trusti 

JJJljJli^/j'ini'fl-     following,  that  is  to  say,  (in  trusts  for  his  son,  Richard  Merricks,  and  any 

\;v*^  ui  the        ^ife  surviving  him,  for  life) ;  and  from  and  after  the  decease  of  the  surviTor 

%4>  1*1  ii«i*«:u-    of  them,  upon  tnist  to  pay  the  principal  of  the  said  trust  monies,   stocks,  or 

y^\  Ui>i|UMt.      funds,  in  equal  shares,  unto  and  amongst  all  and  every  the  children  of  hii 

said  son  Richard  Merricks,  lawfully  begotten,  who  should  live  to  attain  the 

ago  of  twenty-one  years,  being  a  son  or  sons,  or  being  a  daughter  or  daughters 

should  live  to  attain  that  age  or  be  married  with  the  consent  of  parents  or 

guardians  ;  and  if  there  should  be  only  one  child  of  his  said  son  who,  being 

a  ton  should  live  to  attain  the  said  age,  or  being  a  daughter,  should  attain  the 

or  be  married  with  such  consent  as  aforesaid,  then  upon  trust  to  pay 

a    same  case  had  previously      Common  Pleas,    See  2  Bing.  N.  C.  58 , 
for  the  opinion  of  the  Court  of     2  Scott,  105. 
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iMi<rn,  or  transfer  the  whole  of  tiic  said  trust  stocks  or  funds  to  such  only 
child,  for  bis  or  her  own  usu  and  lienefit  absolutt'ly.  Rut  in  case  his  said  son, 
Richard  Mtrricks,  should  die  without  leaving  l^nrfvl  isstof,  or  leaving  lavful 
iifue,  such  issue,  being  a  son,  should  not  live  to  attain  the  nj;e  of  twenty- 
one  Years,  or  being  a  daughter,  should  not  attain  that  a<j:e,  or  l)e  married  as 
tibresaid,  then  upon  tnist,  immediatfly  after  the  deciiase  of  his  t)u*  ti-slalor's 
laid  SOD  Richard  Mtrricks^  and  his  wife,  and  the  survivor  of  them,  to  pa3% 
assigD,  and  transfer  the  said  principal  trust  sttK-ks,  and  funds,  in  equal  shares 
betveen  and  amongst  the  testatorV  four  dau^^hters,  Elisabeth  Buckion, 
Louisa  Merricks,  Susannah  fV.  Mer ricks,  and  Harriet  Merricks,  who 
ikxikl  be  then  living,  or  the  lawful isnue  of  buch  of  them  as  should  l)e  then 
deid,  such  issue  taking  the  part  or  share  which  theiry  his,  or  her  mother 
vould  have  been  entitled  to,  had  she  been  then  livin<::  such  share  to  be 
divided  in  equal  parts,  shares,  and  pro|X)rtiuns  amongst  the  children  of  such 
of  his  daughters,  who  should  be  then  dead,  if  more  than  one,  and  if  but  one, 
then  the  whole  of  such,  his  deceased  daughters  share  sliould  go  and  \ye  paid 
tosDchonly  child;  and  if  neither  of  the  testator's  said  (Liughters  should  be 
EriDg  at  the  decease  of  his  said  son,  Richard  Merricks  and  his  wife,  with- 
ont  leaving  lateful  issue  as  aforesaid^  then  he  directed  that  the  whole  of  the 
aid  trust  stocks  and  funds  should  be  divided  between  and  amongst  nil  his 
pindchildren,  being  children  of  his  aforesaid  daughters,  cifualiy  between  them. 
The  testator  then  directed  the  investment  of  three  other  sums,  of  3,0C0/. 
(Kb,  for  the  benefit  of  his  unmarried  daughters,  and  their  respective  issue 
kifully  begotten,  "  upon  exactly  the  same  trusts,  and  to  and  for  the  same 
tils  intents,  and  purposes,  with  regard  to  his  said  daughters  and  any 
hiBbands  they  might  leave  surviving  them,  and  the  lawful  ixsue  of  them  his 
■id  daughters  respectively,  with  remainder  over,  on  failure  of  issue,  to  his 
■id  son  and  his  other  daughters,  and  their  issue,  as  were  l)efore  declared 
■Ih  respect  to  the  said  sum  of  4,000/.  thereinl)efure  directed  to  l>e  laid  out 
trthe  benefit  of  his  said  son  Richard  Merricks,  and  any  wife  and  issue  he 
■fhtleave.^  After  a  similar  tnist  declared  of  a  further  sum  of  1.000/. 
Uled  to  the  separate  use  of  the  testator's  daughter  Elizabeth  Ducklon,  the 
*ill  contained  the  following  residuary  devise.  "  I  give,  devise,  and  bequeath 
4  the  rest  of  my  freehold,  copvhold,  and  leasehold  estates,  with  all  my 
buebold  goods^  plate,  linen,  china,  and  all  other  my  real  and  personal  estate, 
>ith  their  appurtenances,  according  to  the  nature  and  quality  of  such  estates 
nipectively»  to  my  dear  wife,  Elizabeth  Merricks,  for  her  own  absolute  use 
nd  benefit  for  and  during  the  term  of  her  natural  life ;  and  from  and  imme- 
btely  after  her  decease,  unto  my  said  son  and  daughters,  Richard  Merricks 
md  Elisabtthy  the  wife  of  the  said  George  Buckton,  Louisa  Merricks^ 
^tamak  Woodyer  Merricks,  and  Harriet  Merricks,  and  their  lawful  issue 
Mpectively,  in  tail  general,  with  benefit  of  survivorship  to  and  amongst  their 
ane  respectively,  as  tenants  in  common,  and  not  as  joint  tenants :  provided 
ilvays,  that  such  issue  not  to  have  a  vested  interest  until  they  attain  the  age 
of  twenty-one  years,  being  sons,  and  being  daughters,  until  they  shall  attiin 
thttage  or  be  married ;  but  during  the  minority  of  the  said  issue  of  my  said 
■0  and  daughters  respectively,  I  do  hereby  authorize  my  said  trustees,  or 
the  survivors  or  survivor  of  them,  or  the  heirs  of  such  survivor,  after  the 
derth  of  either  my  said  son  or  daughters  respectively,  to  apply  the  whole  or 
•oy  ptrt  of  the  rents,  issues,  and  profits  of  the  said  estates,  and  not  e.xceed- 
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ing  (he  interest  of  such  presumptive  share  of  each  ckild  therein,  for  and 
towards  his,  her,  or  their  maintenance,  education,  and  advancement  in  life 
during  minority ;  and  in  case  my  said  son  and  daughters,  or  any  or  either  of 
them,  shall  die  in  my  lifetime,  or  after  my  decease,  without  leaving  lawful 
issue,  or  with  lawful  issue  which,  being  a  son  or  sons,  shall  not  live  to  attain 
the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters,  shall  not  live 
to  attain  that  age  or  be  married,  then  the  part  or  share,  or  parts  or  shares  of 
him,  her,  or  them  so  dying  to  be  for  the  benefit  of  the  survivors  and  thdr 
issue,  in  the  same  manner  as  their  original  parts  and  shares  are  hereinbefore 
given  to  them  respectively  as  aforesaid." 

And  the  testator  appointed  the  said  fV.  C,  Netcland,  W,  W,  Holland,  anj 
Henry  Hall,  executors  of  that  his  will. 

The  testator  departed  this  life  on  26th  day  of  June,  1822. 

The  said  B.  W.  Gilbert  has  one  child  only,  the  defendant  Thomas  Gilbert 
The  said  G.  F.  Gilbert  never  has  had  any  child.  The  said  Richard  Merriekt, 
the  son  of  the  testator,  has  never  had  any  child.  The  said  Lovisa  Merridts, 
now  Louisa  Cursham,  (one  of  the  plaintiffs,)  never  had  any  child.  The  saii 
Elizabeth  Buckton,  (one  of  the  defendants,)  has  seven  children,  all  of  whoa 
are  infants  under  the  age  of  twenty-one  years. 

Elizabeth  Merricks,  the  devisee  for  life,  died  in  the  month  of  April,  182K 

The  question  for  the  opinion  of  the  Court  is,  what  estates  the  children  of 
Richard  Merricks,  the  testator,  took  in  the  freehold,  copyhold,  and  leaseholi 
lands  respectively,  devised  by  his  will,  and  whether  the  grandchildren  takt*  j 
by  purchase  any  and  what  estates  in  the  same  lands  respectively,  or  any 
them. 

The  following  were  the  points  for  argument  stated  on  each  side. 

The  plaintiffs  will  submit,  that  they  take  estates  tail,  in  the  residual]^  ^ 
freehold  and  copyhold  estates,  subject  to  limitations  over  by  way  of  coDliiH| 
gent  remainder,  and  that  they  take  corresponding  interests  in  the  residuaijf^ 
leasehold  estates  held  for  years,  subject  to  a  limitation  over  by  executory 
bequest,  and  that  there  are  interests  in  the  nature  of  cross-remainders  m 
favour  of  the  plaintiffs,  as  between  them  and  their  co-devisees,  Riekari 
Merricks  and  Elizabeth  Buckton. 

The  defendants  will  contend,  that  the  residuary  freehold  and  copyhoU 
estates,  are  devised  to  the  testator^s  son  and  daughters,  as  tenants  is 
common,  for  their  respective  lives  only,  with  contingent  remainders  of  thrir 
respective  shares  to  their  respective  children,  by  purchase,  as  tenants  in  cooh  . 
mon  in  tail,  with  cross-remainders  lietween  the  children  in  tail,  with  cross- 
limitations  between  the  families :  and  that  the  residuary  leasehold  estates,  t.  «• 
chattels  real,  are  subject  to  corresponding  limitations. 

The  case  was  argued  in  Hilary  Term,  1 837,  by, 

Hodgson,  for  the  plaintiff. — The  plaintiffs  who  are  the  three  daughter*  rf 
the  testator,  take  under  the  will  estates  tail,  subject  to  certain  limitotioin 
over,  by  way  of  contingent  remainder  to  their  children.  The  question  BS 
whether  the  words  '*  lawful  issue,"  are  to  l>e  considered  as  words  of  "  inhe- 
ritance," or  of  "  purchase."  The  general  rule  for  construing  these  words  is 
laid  down  in  Doe,  d.  Jesson  v.  Wriyht  (A),  and  in  Lees  v.  Morley  (c).    It 
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must  be  admitted  that  the  construction  put  upon  them,  in  the  latter  case,  is 
adverse  to  the  plaintiffs;  but  this  case  is  distinguishable,  from  the  peculiar 
langtiage  of  the  will ;  and  it  is  submitted,  that  the  G)urt  may  here  construe 
them  as  words  of  inheritance.     It  is  a  principal  well  established,  that  where 
the  testator  uses  words  which  have  a  technical  meaning,  they  shall  be  con- 
strued in  conformity  therewith,  unless  it  clearly  appears  that  he  intended 
that  they  should  have  a  different  meaning.     The  residuary  clause  is  very  in- 
aftifidaUj  framed ;  yet  the  testator's  intention  may   be  extracted  from  it. 
He  evidently  contemplated  that  he  had  given  different  estates  to  different 
parties,  and  that  some  would  have  only  life  estates.    The  general  intention  of 
the  testator  must  have  been  to  give  an  estate  tail ;  but  he  wished  to  give  it  in 
a  particular  form,  and  has,  in  consequence  introduced  some  inconsistency  in  his 
devise.     The  term   **  vested  interest"  means  a  vesting  in  possession,  and  that 
is  not  to  take  effect  until  certain  events  shall  happen.     The  testator  intended 
toproyide  for  the  personalty,  and  has  inadvertently  applied  the  words  to  all 
las  property.     The  word  "  issue"  is  merely  used  to  point  out  in  which  way 
(he  remainder  is  to  go ;  it  cannot  be  said  that  there  is  any  gift  or  limitation 
over.    On  examination,  the  cases  on  this  subject  will  be  found  to  range 
themselves  into  five  classes ;   first,  when  there  is  a  devise  to  a  man  and  the 
Inrs  of  his  body,  Wright  v.  Pearson  {d),  Goodright  v.  Fallen  (e ),    Doe, 
'4  Candler  v.  Smith  (/),  Doe,  d.  Bosnall  v.  Harvey  {g),  Doe,  d.  Jeeeon  v. 
Wright.    Secondly,  where  there  is  a  provision  made  for  the  devisee  dying 
vakf  twenty-one,   Doe,  d.  Candler  v.  Smith,   Doe,  d.  Strong  v.  Goff(h). 
CrwnpY,  Norwood  {{),  the  former  of  which  is  overruled  by  Jesson  v.  Wright, 
•od  the  latter  cannot  be  supported  since  that  decision.     Thirdly,  when  (he 
"Word  "  children "  is  used,  as  in  Woollen  v.  Andrews  (j),  Mortimer   v. 
Wat  (A).    Fourthly,  when  the  word  "  issue"  occurs,  as  in  Doe,  d.  Bland- 
Wdf  T.  Appein  (/),  Doe,  d.  Dodson  v.  Grew(m),  Doe,  d.  Cock  v.  Cooper  (n). 
fifth,  is  where  the  term  "  heir  male,"  has  l)een  used  with  superadded 
%ordl  of  limitation,  as  in  Archer* s  Case  (o).  The  King  v.  Burchell(p),  Frank- 
lb  v,  Lay(q),  Denn  v.  Fuckey  (r),  Murthwaite  v.  Jenkinson  (s),  Frank  v. 
(/),  Mogg  V.  Mogg  (ti),  and  Harvey  v.  Harvey  (r).     In  all  these 
it  was  determined  that  an  estate  tail  was  created,  Ryan  v.  Cowley  (w), 
t  More  Lord  Chancellor  Sugden,  in  which  there  was  a  contrary  decision,  is  dis- 
^    iB^iiishable,  because  there  was  a  power  of  appointment.    And  Doe,  d.  Davy 
"f.  Bmnuali  (x),  and  Bumsally.  Davey  (y),  both  turned  upon  the  fact  of  there 
'Iwng  a  contingent  remainder.     It  is  conceded,  that  by  holding  this  to  be  an 
tate  tail,  a  parent  might  defeat  the  devise  over  to  his  children ;  but  it  is  by 
clear  that  the  testator  would  have  refused  to  give  them  that  power. 
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Exriw.yver,  There  is  one  clear  cstete  tail  given  to  each  of  the  children,  with  cross-re- 
CuRMiAM  mainders  between  them,  as  in  Doe,  d.  Bean  v.  HaUey{z),  and  Doe^  d.  Gal- 
V.  lini  V.  Galli'ni(a).     The  defendants   say,  that  there  are  cross-remainders 

between  the  grand-children.  Now,  there  is  no  such  provision  in  the  will; 
and  if  it  be  read  as  giving  life-estates  only  to  the  testators,  it  will  be  neces- 
sary to  add  something  to  the  will,  in  order  that  it  may  have  thateflect.  That 
part  of  the  certificate  of  the  Court  o(  Common  PUae,  which  says,  that  cross- 
remainders  in  tail  were  e^iven  among  the  parents,  is  right;  but  the  prior  part, 
that  cross-remainders  in  tail  are  given  among  the  grand-children  respectivelv, 
is  wrong. 

Teed,  for  the  defendants. — The  true  construct bn  of  the  will  is,  that  tlie 
testator's  children  take  estates  for  life,  with  contingent  remainders  to  their 
children,  as  tenants  in  common  in  tail,  with  cross-remainders  in  tail  amongst 
them  ;  and  if  any  of  the  testator^s  children  die  without  children  capable  of 
taking  them,  their  shares  are  to  go  over  to  the  other  children  in  the  like  man- 
ner. The  first  question  is,  whether  the  devise  to  the  children  of  the  testator 
is  for  life  or  in  tail,  and  that  undoubtedly  turns  on  the  meaning  of  the  word 
'*  issue  ;"  and  it  may  be  fairly  inferred  from  the  other  parts  of  the  will,  that 
the  testator  meant  by  it,  "  children.'"  The  issue^  to  take  the  share  of  the 
mother,  must  clearly  be  a  child  or  children.  So  in  the  provision  for  the  roain- 
tenance,  during  the  minority  of  the  issue  of  his  son  and  daughters,  he  reka 
expressly  to  the  use  of  the  term  "  said  issue,"  (as  to  which,  see  SiMey  t. 
Perry  (6)),  the  testator  has,  therefore,  himself  explained  the  sense  in  which  j 
he  has  used  the  word,  and  shewn  that  he  did  not  mean  to  express  an  iDde^j 
finite  line  of  descendants,  but  only  the  children  of  his  children.  Hartey 
Harvey  is  the  only  case  cited  on  the  other  side,  in  which  there  was  a  damal 
for  maintenance  during  the  minority  of  the  issue.  But  Hampson  v.  Bnmd'i 
wood  (c),  Lees  v.  Moseley,  Ryan  v.  Covcley^  and  Home  v.  Barton  (d),  ait ' 
authorities  in  support  of  the  construction  contended  for  by  the  defendant!* 
If  here  the  will  contains  a  gid  over  on  failure  of  issue,  and  the  intentioo  of  tha 
testator  can  only  be  effectuated  by  construing  the  devise  as  an  estate  tail,  the 
Court  will  put  that  construction  upon  it.  Here  there  is  no  gift  over,  and 
the  intention  of  the  testator  will  be  fulfilled,  if  an  estate  tail  be  given  to 
the  grand-children.  On  the  other  hand,  the  construction  contended  for  by 
the  plaintiffs  would  altogether  defeat  his  presumed  intention  of  an  equil 
division  of  the  property  amongst  his  sons  and  daughters;  for  if  any  of  | 
them  had  died  in  his  life  time,  the  share  of  the  child  so  dying  would  have 
lapsed. 

I*.  The  other  point  is  not  of  so  much  importance  to  the  defendants;  but,  i 
is  submitted,  that  the  gift  over  on  failure  of  any  of  the  issue,  is  to  take  efled 
in  the  same  manner  as  their  original  shares;  that  is,  cross- remainders  for  life 
are  created  among  the  children  of  the  testator,  with  cross-remainders  in  tal 
among  their  children. 

Hodgson,  in  reply. — The  testator  has  certainly  used  the  word  "  issue,"  il 
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the  clauses  relating  to  the  personalty  somewhat  loosely,  but,  nevertheless,  in  ETf^^fmter, 
the  devise  of  the  realty  it  has  a  certain  and  definite  signitication  ;  and  although  ourshau 
the  succeeding  pnivisions  create  some  confusion,  they  do  not  contradict  the 
previous  express  devise.  Home  v.  Barton^  is  the  case  of  an  executury  trust 
io  which  a  Court  of  equity  ktlopts  a  greater  latitude  than  a  Court  of  law 
can  admit  in  the  construction  of  a  legal  devise. 

Cur.  adv.  vult. 

Lord  Abingbr,  C.  R,  now  delivered  the  judgment  of  the  Court. — This  was 
t  case  sent  by  the  Master  of  the  RolU  for  the  opinion  of  this  Court ;  and  the 
qoestion  was,  what  construction  was  to  be  put  upon  the  words  made  use  of 
bjr  the  testator  in  the  residuary  devise  contained  in  the  will.  We  find  no 
possible  mode  of  construing  this  will  which  does  not  present  considerable 
doubt  and  embarrassment;  but,  upon  the  whole,  we  think  the  most  rational 
ioterpretatioD,  and  that  which  comes  the  nearest  to  the  intention  of  the  testa- 
tor b,  to  construe  the  word  ''  issue,*'  as  meaning  children.  The  result, 
therefore,  is,  that  the  children  took  estates  for  life,  with  remainder  to  their 
diiUren  in  tail,  as  tenants  in  common. 


The  following  Certificate  was  accordingly  sent: 

"  Ws  have  heard  this  case  argued  by  counsel,  and  considered  it ;  and  we 
ae  of  opinion,  that  the  testator's  son  and  daughters  took  estates  for  their 
Rtpective  lives,  in  remainder  afler  the  death  of  the  testator'*s  widow,  as 
laants  in  common,  in  the  freehold  and  copyhold  lands  devised  by  the  resi- 
louy  clause,  with  contingent  remainders  in  their  respective  shares  to  their 
nipective  children,  by  purchase  as  tenants  in  common  in  tail,  with  cross- 
Miainders  in  tail  between  such  children  in  such  respective  shares;  with 
cms-remainders  over  in  the  whole  of  each  of  such  shares  respectively,  on 
Unre  of  all  the  children  of  any  one  son  or  daughter,  and  their  issue,  to  the 
nrvivors  or  survivor  of  the  testator's  sons  or  daughters  for  life ;  remainder 
htail  general  to  the  children  of  (each)  such  surviving  son  or  daughter  res- 
pectively, in  like  manner,  as  in  the  original  share  given  to  such  son  or  daugh- 
ter respectively ;  and  that  the  sons  and  daughters,  and  their  children  respec- 
tively, took  corresponding  interests  in  the  leaseholds,  by  way  of  executory 
lefp^t     Dated  this  5th  day  of  June,  1 838. 

"  A  DINGER. 

J.  Parke. 

W.  BOLLAND. 
J.  GURNEY." 
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Th.il-iVnU  A  SSCMPSfT on  a  spetial  contrpct.     The  declaration  stated,  that  in  con- 

*iit\  i.-»uirn  siilfnit:un  of  lilt*  piainiitiT's  w[thd*^winff  the  record  in  a  certain  action 

u  4iii|>;.>v«l  thi*n  |>t*n(lint;  betwi.'eti  him  ami  the  diTendant,  as  executor  of  Jane  Carter. 

\r  "iTi'.'.'.'L  t*'«'  delcnilunt.  on  Devemher  I2lh,   1834.  undertook  to  pav  him  100/.  at  that 

Mini  |.uiiiittr.M»  time;  and  tu  j*ay,  out  of  the  first  assets  o(  Jane  Carter  that  should  come  to 

t,,i  ?i.'Vu?..uia'  '»»  hunds»  u  turt her  demand  which  the  plaintiff  had  against  the  said  Jani 

of  ih«- <-.ui»'»i  Carter,  deceasieiL     The  decLiration,  after  averring  that  assets  had  come  to 

lh..hihuh..a  tho  hunds  of  rhe  defendant,  as  executor,  after  the  agreemert,  stated,  as  a 

w.,., 1.1.,..  I  he  i,r^.a^.|,^  iho  non-pavraent  of  the   money  bv  the  defendant.     The  defendant 

■  U-l    IlilVllltj  *       *                                                                            '             * 

iii-.ii  .itiiti.tlnii.  pliudi'd.  AV«^  non  aasHmpsit ;  aecondiy^  that  no  assets  had  come  to  his  hands 

111.  |!:u...i!it',  '*"'*^'^'  ^*'^*  ut:revmcnt ,  unil  upon  these  pleos  issue  was  joined.     At  the  trial, 

111!  II  t.iiiii«^-  Ik'U.iv  Lord  Abinytr,  C.  B.,  at  the  MM/esex  Sittings  after  Tlriniij^  Term, 

|Ilt.!l'a  «**•  1S37.  thi*  fulUmini;  tiicts  appeared  in  evidence.     The  defendant's   testatrix, 

iii.iirfuk.  11  l.y  j^^^^^.  Carter^  twvntv-seven  vears  before  this  action,  had  filed  a  bill  in  equity 

//.,   .is  till'  »"n  .                 *'                     *                                                                             . 

(iiMi  1.1  iif  ti'k-  (tir  diNtributing  the  estate  of  a  deceased  person,  to  which  she  bad  certain 
lli.n  .\'.iu..!.!h  claims,  tier  suit  was  first  conducted  by  a  solicitor,  named  Jones,  who  relin- 
liiM.'i  ill  aU>'  (|uisiii'tl  it  during  her  life,  his  bill  remaining  unpaid.  The  suit  was  then 
u.V.rii  ...  iii.iil  undertaken  by  the  present  plaintiff,  and  he  aiso  abandoned  it  before  his  de- 
urn  mi  ihr  iimiij  was  sutislied.     It  was  then  taken  up  by  a  Mr.  Johnson,  who  acted  as 

mill,  .III  I  »  Mil  . 

lii.ii.  il  /;  .ia  liiM  the  ht>licitor  of  Jane  Carter  to  the  time  of  her  death.    The  suit  was  afterwards 


At**  mIIi  !lful!?irHr*Lcml  Al^ecr.  C.  B.,  iiaaOiente,  that  the  .am  of 


«..i„  .1,.,.  Hi...  i^.viViHl  bv  the  detendant.  as  her  executor,  and  conducted  by  Johnson,  as  his 

*  'I '^  Milititur,  tu  a  decree.     In  1832  the  Master  of  the  Rolls  made  a  decree,  bj 

v..  '•-'••.  '!•  ^»huli  he  onlereii  the  costs  of  the  parties  to  the  suit  to  be  taxed  by  the  pro- 

i..i.ut;  ill.  'i«  .^.,.  othtcr,  and  iniid  out  of  the  fund  in  Court.     The  costs  of  the  present 

mUiI.  ••..III.I..I  di'liiidant  were  ordered  to  be  paid  to  Air.  Johnson,  his  solicitor,  and  the  co»t$ 

i!,..   "»«*•"  jjj  ji^j  yther  di'fendants  in  the  Ciiancerv  suit,  to  their  respective   solicitors. 

t!iii     yi'ln  ili'i»,  ^  »  »  r   ^ 

I    {)*■  I'l'io  III    .\iid  It  was  also  ordered,  that  if  the  fund  should  prove  insufficient,  the  balance 
\l[X'  i'*»M  i«»   !»hi»uld  be  |)aid  by  the  receiver  of  the  estates  devised,  in  proportions,  to  be 
II..  ).>..  .  lu  i-     ^filled  by  the  master.     It  was  also  declared,  that  the  costs  ought  to  be  borne 
lui'it  I"  I'l'tiii.     liy  the  persons  intere>ted  in  the  annuities  liequeathed  by  the  testator^s  will,      ^ 
rki*u««"l  »'»•'*     m„|  iiijj  re.siduarv  estate  of  the  testator,  and  bvthe  personal  representaiiTtei     1 
4iM^iitili<  itu      uf  thu  |Mirties  so  mterested,  rateably  and  m  proportion  to  the  amounts  of  tne 
Ju»(4t»u  H4*        ^uvijrul  annuities  and  shares  of  the  residue.     Accordingly,  the  costs  of  the 
^H  si\\k»  \      ^-httniory  auit.  including  those  of  the  three  solicitors,  Jones,  the  present  plaio- 
IIm       lidi  Miul  Johnson,  were  ta.xed  to  the  amount  of  678/.  Zs,  6c/.     But  the  fasi 
%       ill  K\>\\x\  pi\»ving  defici«*nt,  a  proportionate  reduction  was  mad6  in  the  costs 
iif  ihiMii  imrtieH,  and  ultimately  the  sum  of  48.3/.  3«.  lie/,  was  paid  by  the 

MMil  l4*i"tl^  hnYtl»K  h^^nighi  an  action  fnr  his  costs  ag^i  st  the  p.'csent  de- 
hir  iif  W  li««ii»tf»«i  *'«!  l«.»vinL'  rix:  veied  ju<lj:ment  of  assets  r^iwim/o  acciderint, 
uduUiitMl  ^»>*  wilh»Wt»w  tlin  rcooul  on  the  tlef'enclanf  s  agreeing  to  pay  him  a 
laliiui^  'wwl  •!'*  r«»inl>'«»  •»f  his  claim  out  ol*  the  first  assets  of  the  testator 
A«  lutii  hia  hawU.  I*  .  "ff  •*»*  <***•  ^'^  *^'  sgreement.  had  received  from  the 
t\  id  (Stfi»4trv  t»ii»  auin  of  N4i.  8*.  iW.  in  respect  of  the  costs,  and  by  the  detiiv 
wil  iiAiil  Ui  .4.  «h»  aniount  of  his  bill,  as  well  as  the  demand  of  other  persom. 


V, 

Philpot. 
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ArcoiHitant  Gemornl  of  the  Ctnirt  of  Chancery  to  Johnson,  as  the  defendant's  EMfuqusr. 
coKt«  in  the  Chancery  8uit,  including  the  whole  coi»t8  incurred  in  the  lifetime  SMf  dlet 
of  the  testatrix.  The  rt^ceiver  afterwards  f>aid  to  Mr.  Johnson  the  sum  of 
1^/.  bs,  8//. ;  and  subsequently  tu  the  date  of  the  agreement  mentioned  in 
the  declaration  two  further  sums,  amounting?  to  84/.  8«.  bd.  The  present 
plaintiff,  afler  the  dale  of  the  n<;reement,  brought  an  action  against  the  defend- 
ant, as  executor  of  Jane  Carter,  for  the  amount  of  his  bill  of  costs,  and  had 
judgment  of  astsets  quando  acciderint.  lie  then  brought  an  action  upon  the 
*Q(igment,  but  withdrew  the  record  on  receiving  a  written  agreement  from  the 
defendant  to  pay  him  the  sum  of  100/.  at  that  time,  and  the  remainder  out  of 
tbe  first  assets  that  should  come  to  him  as  executor.  Johnson  had,  by  the 
defendant's  direction,  paid  the  amount  of  Jones'  bill,  together  with  other  sums 
doe  to  different  persons,  and  had  settled  the  remainder  in  account  with  the 
defendant.  Lord  Abinger,  C.  B.,  being  of  opinion,  at  the  trial,  that  none  of 
tlie  »umt  received  by  Johnson  were  assets  in  the  hands  of  the  defendant, 
duwted  a  nonsuit  to  be  entered. 

KeUy  having,  in  the  following  Term,  obtained  a  rule  nisi  for  a  new  trials 
tt  the  ground  of  misdirection, 

Aoff  and  Humfrey  shewed  cause  ;  and 

KtU^  and  Mamseii  were  heard  in  support  of  the  rule. 

t  Jodgment  was  postponed  till  Easter  Term  of  the  present  year,  when  there 
\  hmg  a  diflerenoe  of  opinion  between  the  learned  Barons,  they  delivered  their 
•pokms  Msriaiim. 

Aldirson,  B.<— In  this  case  the  defendant,  by  the  agreement  stated  in  the 
AduitioD,  undertook  to  pay  the  debt  due  to  the  plaintiff  from  the  estate  of 
Am  Carter  9  out  of  the  first  assets  that  should  come  to  his  hands  as  executor; 
■d  the  question  is,  whether,  subsequently  to  this  agreement,  any  such  assets 
tiTecome  tu  his  hands.    The  contract  was  made  on  the  12th  o{  December, 
Ml    It  appeared,  that  many  years  ago  the  testatrix  had  filed  a  bill  in  equity 
fc  n&C  in  respect  of  certain  claims  which  she  had  upon  the  estate  of  a 
iesMed  person.    This  suit  was  at  first  conducted  by  a  solicitor  named  Jones, 
via  had,  during  her  life,  discontinued  proceeding  with  it,  his  bill  remaining 
>fsU.     The  cause  was  then  taken  up  by  the  plaintiff,  as  her  solicitor,  and 
tiiailar  reauU  took  place.    Lastly,  it  was  conducted  by  Mr.  Johnson,  who 
— iiuud  aolidtor  till  the  death  of  the  testatrix.    The  suit  was  then  revived 
lyUiedataiidanty  as  her  executor,  and  conducted  by  Johnson,  as  his  solicitor, 
^  A  decree.    A  decree  was.  nude  in  1 832,  by  the  Master  of  the  Rolls,  by 
vUeh  he  ordered  the  costs  of  the  parties  to  the  suit  to  be  taxed  by  the  proper 
nr,  and  paid  out  of  the  fund  in  Court.     This  decree  directed  that  the 
^tfendant's  costs  should  be  paid  to  his  solicitor,  Mr.  Johnson,     Under  this 
)mm  the  eosts,  which  included  those  of  Jones,  of  the  plaintiff,  and  of  Mr. 
l^^sm,  were  accordingly  taxed,  altogether  amounting  to  678/. ;  but  the 
M  ID  Cimrt  proving  insufficient,  the  costs  of  the  different  parties  were 
^^doced  lateably;  and  ultimately  the  sum  of  48*5^,  or  thereabouts,  was  paid 
"ftbe  officer  of  the  Court  of  Chancery  to  Mr.  Johnson,  as  the  defendant's 
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costs  (including  the  whole  cost  incurred  in  the  lifetime  of  the  testatrix),  in 
that  suit.  And  after  deducting  the  whole  amount  of  the  cost  due  to  Mr.  John- 
ion,  both  as  fiuiicitor  fur  the  defendant  in  that  suit,  and  as  solicitor  for  the 
testatrix  in  her  hfctime,  there  remained  in  Mr.  Johnsons  hands  a  sum  con- 
siderably exceeding  the  plaintitf 's  demand,  and  out  of  which,  by  the  defend- 
ant's desire,  Johnson  paid  the  bill  to  Jones,  and  aHerwards  settled  the  re- 
mainder in  account  with  the  defendant,  either  by  paying  it  to  him,  or  toother 
persons  by  his  desire.  It  distinctly  appeared  that  Johnson  had,  sulwequently 
to  the  12th  0^  December,  1834,  received  84/.  8«.  8i/.,  part  of  the  money  iu 
question,  from  the  officer  of  the  Court  of  Chancery, 

Now,  upon  these  facts,  the  phiintitf  contends  that  all  the  amount  received 
by /oAnjf on,  exceeding  his  lien  for  his  own  bill,  was  assets  in  the  hands  of  the 
defendant;  and,  after  full  consideration,  I  have  come  to  that  conclusion.  la 
Sheppards  Tovchstone,  496,  assets  are  thus  defmed  :  ''All  those  goods  and 
chattels,  actions  and  commodities,  which  were  of  the  deceased  in  right  of 
action  or  possession  as  his  own,  and  so  continued  to  the  time  of  his  death,  and 
which,  after  his  death,  the  executor  doth  get  into  his  hands,  as  duly  beloogini 
to  him  in  the  right  of  his  executorship,  and  all  such  things  as  do  come  to  the 
executor  in  lien  or  by  reason  of  that,  and  nothing  else,  shall  be  said  to  be 
assets  in  his  hands,  to  make  him  chargeable  to  a  creditor  or  legatee.^' 

It  is  perfectly  clear  that  it  is  not  necessary  in  all  cases  that  the  mooevor 
chattels  shall  have  come  to  the  actual  possession  of  the  executor:  it  is  sufr 
cient  if  it  be  in  his  power  to  receive,  and  he  has  actually  dealt  with  them  ai 
received:  as,  if  damages  to  the  testator's  estate  under  an  award,  be  released 
by  the  executor,  the  release  is  equivalent  to  a  receipt ;  so,  if  the  money  comi 
into  the  hands  of  his  agent,  and  he  directs  him  to  pay  it  over  to  a  third  pereoB, 
the  payment  by  the  agent  is,  in  fact,  a  payment  by  him,  and  the  money  » 
paid,  must  be  considered  as  having  come  to  the  hands  of  tlie  executor. 

Here,  therefore,  if  the  monies  paid  to  Mr.  Johnson  were  in  the  nature  of 
assets,  the  direction  to  pay  a  part  over  to  Jones,  and  the  settling  thebaliooe 
afl^rwards  in  account  between  Johnson  and  the  defendant,  would  make  thii 
money  assets  in  the  hands  of  the  defendant.  Tlie  question  then  is,  what  WN 
the  nature  of  this  money  which  came  to  the  hands  of  Johnson. 

Let  us  see  how  the  estate  of  the  testatrix  stood  at  the  time  of  her  death. 
It  was  liable  to  the  three  attornies  for  the  amount  of  costs  ;  no  doubt  can  be 
entertained  as  to  that.  On  the  other  hand,  the  estate  had  a  claim  to  be  reim- 
bursed in  respect  of  these  bills,  out  of  the  fund  in  the  Court  of  Chancerjf, 
depending  on  the  course  of  that  C-ourt,  and  to  be  determined  by  the  judge  of 
that  Court,  on  the  principles  governing  Courts  of  equity.  It  seems  to  roe, 
that  this,  according  to  the  det.nition  al)ove  cited,  was  *'  a  commodity  wbidi 
was  of  the  deceased,  in  right  of  action,  as  her  own,  at  the  time  of  her  death."* 
It  can  make  no  diflference,  1  think,  in  principle,  whether  the  testatrix  bad  paid, 
or  was  still  liable  at  the  time  of  her  death  to  pay  those  bills,  the  amount  of 
which  constituted  this  claim.  In  an  action  for  damages,  arising  out  of  an 
injury,  a  plain tiflf  recovers  equally  the  damages  which  have  been  paid,  and 
those  which  he  has  incurred  a  liability  to  pay.  No  distinction  is  ever  drawn 
between  them.  Then,  if  so,  this  claim,  when  recovered,  fulfils  almost  to  the 
letter,  the  definition  of  assets,  which  I  have  cited  from  the  Touchstone.  It  was 
said  in  the  argument,  that  costs  in  equity  differ  materially  from  costs  at  law, 
being,  as  it  is  called,  in  the  discretion  of  the  Court.     And  so^  in  one  sense, 
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e;  tittt  is  to  sty,  they  do  not  follow  the  decision  of  the  cause  as  at  law, 
i  not  governed  by  any  such  general  rule.  But  in  no  other  sense  are 
I  the  discretion  of  the  Court.  They  form  the  subject'  of  a  distinct 
ation,  depending  on  the  particular  circumstances  of  each  case,  applied 
lin  rules.  But  they  are,  of  right,  according  to  the  proper  application 
s  rules.  This  is  fully  discussed  by  liord  Eidon,  in  the  cat^e  of  Fan' 
T.  Bii99  (a).  Id  this  case,  therefore,  the  claim  of  the  estate  to  be 
ified  from  the  liability  incurred  by  it  in  the  lifetime  of  the  testatrix, 
nally  a  right  of  action  at  the  time  of  her  death,  whether  such  claim 
»  be  enforced  at  law  or  in  equity,  although  the  principles  on  which  such 
rould  be  allowed  might  difler  in  the  two  Courts.  Nor  do  I  think  that 
;umstance,  that  the  costs  are  directed  to  be  paid  to  Mr.  Johnson^  can 
my  difference,  except  as  to  the  costs  due  to  him.  That  portion  of  the 
warded,  although  in  the  nature  of  assets,  so  far  as  regards  the  amount 
him  from  the  testatrix,  is  not  assets  which  have  come  to  the  hands  ot 
fendant ;  for,  by  the  decree,  the  defendant  never  had  the  right  to  re- 
hem.  But  as  the  decree  is  wholly  silent  both  as  to  Mr.  Smedley  and 
pi€#,  the  defendant,  and  the  defendant  alone  as  I  think,  had  the  right  to 
1  the  surplus  from  Johnson,  The  decree  is,  that  the  defendant's  costs 
8  paid  to  Mr.  Johnson,  This  only  gives  Johnson  a  limited  lien  for  his 
sts — no  more;  as  to  all  the  surplus,  it  is  the  defendant's,  and  to  be 
him.  And  so  the  parties  have  acted,  for  it  has  been  disposed  of  by 
n  according  to  the  defendant's  directions.  It  is  said  that  inconvenient 
will  folk)w  from  holding  this  to  be  assets,  liable  to  the  general  distribu- 
ccording  to  the  rules  of  law ;  and  that  this  money,  intended  by  the 
'Ilor  for  Mr.  Smedley  ajid  Mr.  Jones,  will  be  intercepted  in  that  case  by 
rs  of  a  higher  degree.  If  the  estate  he  insolvent,  it  will  be  so;  but  in 
ise  these  gentlemen  had  only  to  apply  to  the  Lord  Chancellorf  who 
fiave  saved,  in  his  decree,  their  lien  by  a  special  direction.  To  treat 
n  as  the  trustee  for  the  other  two  solicitors,  will  involve  the  case  in 
ifliculties.  In  the  first  place,  he  will  lose  his  own  lien  in  part,  or  else 
tee  for  the  surplus  only.  Now,  surely  the  Chancellor  could  not  mean, 
:ing  him  trustee,  to  give  him  a  preference  over  the  other  solicitors, 
ly,  if  trustee,  he  must  be  trustee  for  the  estate  as  to  the  surplus,  in 
e  other  solicitors  have  been  previously  paid,  either  wholly  or  in  part, 
m  he  cannot  safely  pay  over  the  residue  to  the  other  solicitors  without 
the  account  between  them  and  the  estate.  How  is  he  to  do  that  ?  Is 
inable  to  suppose  that  the  Chancellor  meant  this  decree  to  be  the  foun- 
for  two  other  suits  in  equity  ?  Or,  if  this  be  money  had  and  received 
use  of  the  other  solicitors,  how  much  is  so  received  ?  It  is  impossible 
see  that  the  apparently  inconvenient  consequences  must  follow,  if  we 
depart  from  the  plain  words  of  the  decree,  and  if  we  do  not  hold  it  to 
ui  award  of  a  given  sum  of  money  to  the  defendant  for  his  costs,  as  the 
mutative  of  Jitne  Carter,  but  to  be  paid  to  Johnson,  in  order  that  John^ 
ght  retain  thereout  the  amount  of  his  own  bill,  and  pay  over  the  balance 
defendant  himself,  as  an  indemnity  to  the  estate  for  the  liabilities  in- 
in  the  suit  with  the  two  other  solicitors.  If  so,  then  this  surplus  is 
in  his  hands. 


E»diequerm 
Smkulit 
Philpots. 


(a)  11  Vcs.jun.  462. 
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^[^J^J^-  But,  then,  there  is  another  question,  whether  the  whole  of  the  surplus  be 

Smedlbt  assets,  which  fall  within  this  agreement.  And  as  to  that,  I  think  that  only 
Philpots.  ^^^  portion  received  by  Johnson  subsequently  to  the  agreement,  is  within  the 
terms  of  the  agreement;  that  amount  was  84/.  Ss.  Sd, ;  and  to  this  extent  1 
think  the  defendant  was  responsible.  And  it  is  satisfactory  to  me  to  6nd,  that 
this  view  of  the  law  meets  the  exact  justice  of  this  case ;  for  if  SmedUy  had 
proceeded  in  his  original  suit,  he  would,  as  a  judgment  creditor,  have  obtained 
a  preference ;  and  the  agreement  of  the  defendant  only  gives  him  the  same 
advantage.  If  the  defendant,  in  so  agreeing,  has  placed  himself  in  a  disadvan- 
tageous situation  as  to  other  creditors,  it  is  his  own  fault,  for  not  letting  the 
law  take  its  course  in  the  case  of  an  insolvent  estate.  I  think,  therefore,  that 
there  should  be  a  new  trial. 

Parke,  B. — ^In  this  case  the  plaintiff  had  a  claim  on  Jane  Carter,  the  de^ 
fendant's  testatrix,  for  a  bill  of  costs  of  317/1  odd,  and  having  brought  m^ 
action  thereon  against  the  defendant,  which  was  at  issue,  and  stood  for  trii^ 
an  agreement  was  entered  into  between  the  plaintiff  and  the  defendant,  by 
which,  in  consideration  of  the  plaintiff  ^s  withdrawing  the  record,  the  defend* 
ant  promised  to  pay  100/1  in  part,  and  the  residue  whenever  assets  of  Jam  , 
Carter  should  come  into  his  hands.    This  agreement  was  the  subject  of  the 
present  action ;  and  the  pleadings  raised  the  single  question,  whether,  after  the   ' 
making  of  that  agreement,  any  such  assets  had  come  to  the  hands  of  tki  ;^ 
defendant.    On  the  trial,  my  Lord  Chief  Baron  was  of  opinion  that  there  m  j 
no  proof  of  that  fact,  and  therefore  directed  a  ponsuit. 

Upon  the  argument,  on  a  rule  nisi  for  a  new  trial,  the  only  question 
whether  a  sum  of  615/.  1  Is.  8d,,  paid  by  order  of  the  Court  of  Chancery 
Mr.  Johnson,  the  solicitor  of  the  defendant,  or  any  part  of  it,  was  assets.    l\ 
seems  to  me,  that  a  part  of  that  sum  was  assets. 

In  order  to  understand  the  question,  it  is  not  necessary  to  give  more  that' 
a  short  outline  of  the  Chancery  suit.  It  was  not  instituted  originally  by 
Jane  Carter  against  the  executors  and  legatees  of  annuities  under  the  will  of 
her  father,  for  the  purpose,  amongst  other  things,  of  having  her  rights,  ami 
those  of  the  other  legatees,  declared,  and  for  an  account  of  the  testator's 
estate.  The  suit  was  afterwards  revived  against  the  representatives  of  some 
of  the  defendants,  and  by  the  now  defendant,  as  executor  of  the  plaintif 
some  of  the  defendants,  and  the  plaintiff,  having  died  during  the  progress  of 
the  suit;  and  in  1813  a  decretal  order  was  pronounced  by  the  Master  of  tk 
Rolls,  declaring  the  rights  of  the  parties,  and  ordering  that  the  Master  sboaU 
settle  the  costs,  charges,  and  expences  of  all  the  parties,  and  that  the  sanH^ 
when  taxed  and  settled,  should  be  paid  out  of  the  fund  in  Court,  in  the  M* 
lowing  manner :  the  plaintiff's  costs,  to  Mr.  Johnson  his  solicitor,  and  the 
costs  of  the  different  defendants,  to  their  respective  solicitors  (naming  them); 
and  if  the  fund  was  insufficient,  the  balance  was  to  be  paid  by  the  receiver  of 
the  estates  of  the  different  solicitors,  in  proportions,  to  be  settled  by  the  Mae* 
ter.  And  it  was  also  declared,  that  the  costs  ought  to  be  borne  by  thesevenl 
persons  interested  in  the  annuities  bequeathed  by  the  testator's  will,  and  the 
residuary  estate  of  the  testator,  and  the  personal  representatives  of  such  cf  I 
the  persons  so  interested  as  were  dead,  rateably  and  in  proportion  to  the 
amounts  of  their  several  annuities  and  shares  of  the  residue ;  so  that  thepartiei 
contribute  to  the  fund  in  different  proportions  than  those  of  the  expences 
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BCQired  by  them  rei>pectivelj  in  the  suit    Many  other  directions 
]« immaterial  to  the  present  purpose. 

ister  taxed  the  costs  of  the  plaintiff  in  equity,  the  now  defendant,  at 
SdL,  pursimnt  to  this  order,  and  afterwards  there  was  paid  to  Mr. 
3r  those  costs,  out  of  the  fund  in  Court,  485/.  3«.  lie/.,  and  by  the 
t  a  sabeeqnent  date,  185/.  5#.  ScL ;  and  after  the  date  of  the  agree- 
.  8«.  Sd.  The  bill  of  costs  so  taxed,  was  made  up  of  the  costs  of 
ler  in  her  lifetime,  who  employed,  first,  Mr.  Jones,  and  afterwards 
vS,  as  her  solicitors  ;  and  of  the  now  defendant's  costs,  as  executor, 
employed  Mr.  Johnson.  The  question  is,  whether  any  part  of  that 
ceired,  was  assets  received  by  the  defendant. 
e  purpose  of  having  a  clear  understanding  of  this  question,  it  is 
to  bear  in  mind  what  the  relative  situation  of  solicitor,  or  attorney 
is,  as  to  costs.  The  party  employs  the  solicitor,  whose  remedy  for 
"costs  is  against  his  employer,  by  an  action  for  his  work,  labour,  and 
:h  lies  equally,  if  the  solicitor  has  done  his  duty,  whatever  the  event 
t  be.  He  has  a  lien  upon,  but  no  interest  in,  the  costs  recovered, 
(ts,  which  are  payable  from  the  adverse  side,  are  only  by  way  of  an 
'  to  the  party  for  the  costs  incurred  by  him,  and  the  receipt  of  them 
rty  in  no  way  aflects  the  right  of  action  of  the  attorney  or  solicitor, 
1  not  sue  his  client  for  money  had  and  received.  It  is  wholly  imma- 
he  right  of  action  of  the  solicitor  against  the  client,  whether  the  client 
ved  costs  from  the  adverse  side  or  not ;  and  wholly  immaterial  to 
of  the  party  to  recover  his  costs  from  his  antagonist,  whether  the 
paid  them  to  his  solicitor  or  not.  Upon  these  points,  I  apprehend, 
o  doubt. 

efore,  a  person  recover  a  judgment  at  law  for  his  debt  and  costs,  both 
duty  payable  to  him ;  and  if  he  die,  both  are  payable  to  his  execu- 
re  assets  when  received  by  him.  But  if  the  attorney,  employed  by 
sed,  is  unpaid,  he  retains  a  lien  on  the  judgment  for  his  unpaid  costs, 
tator  recover  a  judgment  for  debt  and  costs,  and  his  executor  sue  out 
upon  that  judgment,  the  debt  and  costs  due  to  the  testator  are 
[len  received :  the  sum  due  for  costs  to  the  executor,  is  only  by  way 
lity  to  himself,  and  is  not  assets.  Upon  this  part  of  the  case  also, 
3  that  no  doubt  exists. 

>t  only  are  debts  or  duties,  to  which  a  deceased  had  a  right  of  action, 
A  come  to  the  executor's  hands,  assets,  but  also  such  things  as  come 
cecutor  by  reason  of  his  executorship,  although  they  were  never 
right  or  possession  in  the  testator. 

ore,  although  the  testatrix  had  no  decree  for  costs  in  this  case,  the 
lecreed  to  be  paid  out  of  the  fund  to  the  executor  in  that  character, 
»f  indemnity  for  the  costs  incurred  by  the  testatrix  and  himself  (for 
le  real  nature  of  the  transaction),  would,  so  far  as  related  to  the  costs 
itatrix,  be  assets  when  received  by  the  executor ;  and  if  the  decree 
ted  the  amount  of  the  testatrix's  costs  to  be  paid  to  the  executor, 
had  been  paid  to  the  defendant,  there  would,  I  conceive,  have  been 
but  that  they  would  have  been  assets. 

oubt  which  has  arisen  is  created  entirely  by  the  language  of  the 
order,  which  directs  the  plaintiff's  costs  to  be  paid  to  Mr,  Johnson, 
tor ;  and  it  is  contended,  that  this  has  the  effect  of  making  him  a 
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trustee  for  both  the  solicitors  employed  by  the  testatrix ;  and,  therefore,  tiie 
receipt  by  him  is  no  receipt  by  Mr.  Phtlpot,  the  defendant.  But  I  cannot 
see  any  proof  of  such  intention  in  any  part  of  this  decretal  order  Primi 
facie,  where  a  plaintiff's  costs,  or  any  other  sum  due  to  him,  is  ordered  to  be 
paid  out  of  a  fund  in  Court  to  his  solicitor,  I  should  say  the  only  reason  is, 
because  the  solicitor  is  the  person  who  represents  the  litigant  party  for  a!i 
purposes  before  the  G)urt,  and  is  the  person  to  whom  the  actual  payment  hy 
the  Ck)urt  would  be  made ;  and  the  only  consequence  of  such  an  order  is,  that 
if  the  solicitor  be  unpaid  for  the  costs  of  the  cause,  or  have  any  other  demand 
on  his  client,  he  has  a  more  effectual  mode  of  securing  his  lien,  for  he  maj 
retain  the  amount  of  such  costs  or  demand  out  of  the  money  received  by  him 
There  is  nothing  in  this  case  to  shew  that  more  was  intended  than  a  paymenl 
of  a  part  of  the  fund  in  Court  to  the  solicitor,  as  representing  the  party.  TIn 
solicitors  employed  by  the  testatrix  were  not  before  the  Court ;  they  have  ool 
applied  to  have  any  part  of  the  amount  to  be  taxed  for  costs,  secured  a 
appropriated  for  their  use,  on  the  ground  that  they  could  not  obtain  ihmi 
their  own  client,  or  her  representatives,  the  amount  due  to  them  for  theii 
labour  and  skill  in  conducting  the  suit  in  an  earlier  stage.  If  they  had,  the 
Court  would  have  dealt  with  the  application  as  it  thought  equitable ;  but  it 
seems  to  me  to  be  a  very  forced  construction  of  such  an  order  as  this,  to  ttjj 
that  the  Court  meant  to  protect  the  interests  of  persons  who  had  never  souglrf 
protection,  and  who,  it  may  be  presumed,  never  wanted  it;  for  as  theyhd 
ceased  to  be  the  solicitors  employed,  they  would,  prima  facie,  be  taken  to 
have  been  either  paid  or  satisfied,  by  their  own  client,  the  amount  of  thai 
demand,  or  to  have  been  content  to  look  to  the  personal  responsibility  of  thil 
client  for  it. 

The  conclusion,  therefore,  to  which  I  come  is,  that  all  the  money  receivd 
by  Johnson,  over  and  above  what  paid  the  amount  of  his  own  bill,  was  le* 
ceived  on  account  of  the  executor,  and  was  equivalent  to  a  receipt  by  Aim  ii 
point  of  law ;  and  for  that  amount  the  defendant  would  have  been  responsible; 
a6  executor,  in  an  ordinary  action,  and  liable  in  this  action,  on  his  spedil 
agreement,  for  whatever  Johnson  received  over  and  above  the  amount  foi 
which  he  had  a  lien,  afler  the  date  of  the  agreement  on  which  the  action  wai 
brought,  for  he  is  bound  by  that  agreement  to  apply  all  future  assets  received 
by  him  to  the  payment  of  the  plaintiff* s  demand  only.  But,  without  doubt 
any  part  which  Johnson  paid  over  to  the  defendant  Philpot,  either  actually 
or  constructively,  by  payment  on  account  (and  of  this,  from  my  lord's  note 
there  is  evidence  for  the  consideration  of  the  jury),  would  be  assets. 

If  it  should  appear  that  Johnson  had  agreed  with  the  plaintiff  Smedley  oi 
Jones  in  such  a  way  as  to  preserve  their  respective  liens  on  the  papers,  givei 
by  the  act  of  the  testatrix,  in  the  same  manner  as  if  they  had  continued  U 
have  them  up  to  the  time  of  the  receipt  of  the  money  (supposing  this  cook 
have  been  done),  then,  indeed,  the  amount  for  which  such  liens  existed  wouk 
be  a  charge  on  the  fund,  created  by  the  act  of  the  testatrix  herself,  and  Um 
balance  only  (if  any)  after  satisfying  such  liens,  would  be  assets.  But  it  i 
enough  to  say,  for  the  present,  that  no  such  agreement  was  made  out  in  point 
of  evidence.  I  think,  therefore,  that  the  rule  should  be  absolute  for  a  ne« 
trial. 


Lord  Abingbr,  C.  B. — The  declaration  was  upon  a  special  coDtract,  bearipg 
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dtte  the  12Ui  of  Deeember,  1834,  whereby,  in  consideration  of  th^  plaintiff 
withdrawing  a  record  in  an  action  then  pending  against  the  defendant,  as 
eiecutor  of /aii#  Carter,  the  defendant  undertook  to  pay  100/.  then,  and  to 
pay  the  further  demand  which  the  plaintiff  had  against  Jane  Carter,  deceased, 
oat  of  the  first  assets  of  Jane  Carter,  which  should  come  to  his  hands.  It 
then  averred,  that  assets  had  come  to  his  hands,  and  assigned  a  breach  of  non- 
payment. The  defendant  pleaded  that  no  assets  had  come  to  his  hands  since 
the  agreement,  upon  which  issue  was  joined.  There  was  also  a  plea  of  non- 
•smmpsit,  on  which  the  plaintiff  proved  the  contract  as  alleged,  which  was 
ottde  and  dated  12th  December,  1834.  It  appeared  that  Jane  Carter,  to 
whom  the  defendant  was  executor,  had  filed  a  bill  in  equity  twenty-seven 
years  ago,  for  taking  the  account  and  distributing  the  estate  of  a  deceased 
person,  in  which  she  had  an  interest  as  one  of  the  next  of  kin  among  whom 
the  estate  of  the  testator  was  to  be  divided,  aAer  the  payment  of  various  in- 
cumbrances. The  plaintiff  liad  been  employed  as  her  solicitor  during  part  of 
the  proceedings,  but,  for  some  reason  which  did  not  appear,  had  given  up  the 
mit,  which  had  been  transferred  to  another  solicitor,  Mr.  Johnson,  in  her  life- 
time, who  conducted  it  to  the  period  of  the  decree,  in  1 833.  The  plaintifF^s 
hill  had  not  been  paid  when  he  transferred  the  papers  to  Mr.  Johnson.  Jane 
Carter,  died  in  prison  a  few  months  af\cr  Mr.  Johnson  became  her  solicitor, 
karing  no  property  or  claim  to  any  property,  except  that  which  might  be 
eipected  upon  the  result  of  the  suit  in  equity,  in  case  there  should  be  any 
nrplusof  the  testator^s  estate  to  be  divided.  The  defendant,  Philpot,  as  her 
executor,  filed  a  bill  of  revivor  to  continue  the  suit,  which  was  conducted 
fer  him  also  by  Johnson,  A  final  decree  was  made  in  the  suit  some  time  in 
1838,  by  which  certain  sums  of  money  were  ordered  to  be  paid  into  the 
Buk,  to  the  account  of  the  Accountant  General,  as  part  of  the  testator's 
estate;  a  receiver,  who  had  been  before  appointed,  was  to  continue  to  re- 
ceive certain  annuities  and  leasehold  rents,  part  of  the  estate,  and  a  certain 
kasehold  interest  was  to  be  sold.  It  appeared  by  the  recitals,  that  the  estate 
was  liable  to  various  incumbrances,  which  need  not  be  specified,  which  were 
«n  to  be  satisfied  before  any  surplus  could  be  divisible  amougst  the  next  of 
kin.  It  appeared  also,  that  one  of  the  parties  to  the  suit,  who  was  directed  to 
pty  money  into  the  Bank,  had  also  employed  Mr.  Smedley,  the  plaintifiT,  as  his 
lolicitor,  and  had  paid  his  bill  of  costs,  amounting  to  about  1 8/.  The  decree 
therefore,  directed  that  this  party  should  deduct,  from  the  amount  he  was  to 
bring  in,  the  bill  of  costs  so  paid.  The  decree  then  directed  that  the  Master 
should  tax  the  costs  of  all  the  parties,  and  that  out  of  the  fund  in  Court,  if  suf- 
ficient, the  Accountant  General  should  pay  Mr,  Johnson,  the  plaintiff's  solici- 
tor, the  plaintifTs  costs,  and  to  the  other  solicitors  respectively  their  costs  ; 
lod  if  the  fund  in  G)urt  were  not  sufficient  for  that  purpose,  then  the  receiver 
was  ordered  to  supply  the  deficiency  out  of  any  funds  which  he  might  there- 
after receive,  or  it  was  to  be  supplied  out  of  any  further  funds  that  might 
arise  from  the  testators  estate,  when  sold  and  brought  into  G)urt ;  and  afler 
payment  of  these  costs,  the  decree  directed  thai  the  Accountant  General  should 
pay  the  incumbrances,  debts,  and  legacies  out  of  the  same  funds,  as  far  as 
they  would  go ;  and  in  case,  after  payment  of  all  these  charges,  any  surplus 
ihouk)  remain,  the  same  was  to  be  divided  into  two  portions,  one  of  which 
WIS  to  be  paid  to  the  defendant,  Philpot,  the  plaintiff  in  that  suit,  as  the 
pervonal  repreMntative  of  the  original  plaintiff,  Jane  Carter,  who  was  entitled 
^  the  same  as  one  of  the  next  of  kin. 
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It  appeared  in  evidence,  that  the  bill  of  costs  of  Mr.  Janet,  the  first  861ici« 
tor  employed  by  Jane  Carter  in  that  suit,  and  the  bill  of  costs  of  the  plaintifl^ 
Mr.  Smedley,  had  been  placed  before  the  Master,  by  Mr.  Johnson,  the  then 
solicitor,  along  with  his  own  bills,  and  the  whole  together  had  been  taxed 
at  the  sum  of  678/.  and  that  the  fond  in  Court,  with  the  addition  of  certain 
Slims  since  paid  by  the  receiver,  was  not  sufficient  to  satisfy  all  the  claims  of 
diflerent  parties  to  the  suit  for  costs.     It  was  clear,  however,  that  if  all  the 
taxed  bills  were  reduced  rateably,  a  certain  amount,  it  was  said  186/.,  would 
be  ascribed  to  the  bill  of  the  plaintiff.    Mr.  Johneon,  the  solicitor,  received  the 
rateable  portion  due  upon  taxation  of  the  bills  presented  by  him,  and  some 
further  payments  from  the  receiver,  and  would  have  paid  the  plaintiff  iSifiM% 
his  portion,  had  not  the  defendant,  as  he  alleged,  prevented  him,  by  stating 
that  Smedley  had  an  action  pending  against  him.     He   had  therefore  paid, 
by  the  plaintiff's  desire,  to  another  solicitor  of  the  name  of  Jones,  who  hid 
preceded  Mr.  Smediey  in  the  suit,  the  surplus  of  what  satisfied  his  own  bill 
out  of  the  monies  he  had  received  from  the  Accountant  General,  and  as  he 
said,  had  accounted  to  the  defendant  for  the  payments  since  made  by  the 
receiver.    Whether,  by  accounting  to  him,  he  meant  that  he  had  paid  the 
money  to  him,  or  paid  it  to  others  by  his  order,  did  not  appear;  but  it  ap- 
peared that  since  the  date  of  the  agreement,  12th  of  Decetnher,  1834,  Jokh 
son  had  received  two  sums  from  the  receiver,  amounting  to  84/1  8«.  8J. 

Upon  this  state  of  facts,  the  plaintiff's  counsel  contended  that  such  pof- 
tion  of  the  funds  which  Mr.  Johnson  had  received  for  costs  under  the  decra^ 
as  was  the  rateable  portion  of  the  taxed  costs  of  the  plaintiff,  were  assets  rf 
Jane  Carter,  and  were  in  the  hands  of  the  defendant,  because  the  receipt  if; 
his  attorney  was  his  receipt.  I  thought  that,  under  the  circumstances  of  thv 
case,  Mr.  Johnson  received  this  money  on  behalf  of  the  plaintiff,  Mr.  Smsdkf, 
and  not  on  behalf  of  the  defendant ;  and  that  being  no  part  of  the  testator*!^ 
Jane  Carter'' s  estate,  nor  a  sum  to  which  she  had  any  claim  or  title,  it  wai 
not  assets  in  her  executor's  hands ;  and  directed  a  nonsuit,  to  set  aside  whid^ 
this  rule  has  been  granted. 

It  is  very  true,  that  the  plaintiff  is  fairly  entitled  to  have  the  benefit  of  that 
portion  of  the  taxed  costs  which  is  ascribable  to  his  bill  ;  but  the  questiai 
whether  that  sum  was  assets  of  the  testatrix  in  the  hands  of  the  defendaal^ 
is  not  to  be  tried  by  that  criterion ;  but  it  is  to  be  decided  in  the  same  rhuunt 
and  upon  the  same  principles,  as  if  any  other  creditor  of  the  testatrix  hid 
brought  an  action  against  him  as  executor,  and,  upon  a  plea  of  no  assets,  hid 
given  these  facts  in  evidence  to  prove  assets.  U,  for  example,  a  creditor  en 
a  bond  had  brought  an  action  against  the  defendant  as  executor :  if  this  warn 
be  not  assets,  such  bond  creditor,  upon  a  plea  of  no  assets,  would  not  hsiv 
been  entitled  to  a  verdict ;  but  if  this  sum  be  assets  in  the  executor's  handff 
then  he  would  be  entitled  to  a  verdict,  even  though  Mr.  Johnson,  the  ioii- 
citor,  had  paid  the  whole  sum  to  Mr.  Smediey,  as  he  ought  to  have  done. 
The  executor  could  neither  protect  himself  by  a  plea  of  no  assets,  nor  byt 
plea  o{ plene  administravit,  as  he  could  not  justify  the  payment  to  Smedltft 
a  creditor  by  simple  contract,  whilst  the  bond  remained  unsatisfied. 

It  has  been  contended,  that  the  decree  in  this  case,  directing  costs  to  be 
paid  to  the  plaintiff's  solicitor,  is  like  a  judgment  at  law,  which  includes  the 
costs  as  part  of  the  debt  recovered,  though  the  plaintiff  may  not  have  paid 
the  costs  taxed  to  his  attorney.  In  that  case,  it  cannot  be  denied  that  all  the 
money  due  upon  the  judgment  is  a  debt  due  to  the  plaintiff;  nor,  if  he  dies 
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that  hm  peraotial  representatiTe  alone  could  have  a  teire  facias  upon  the  Bxth^fmer. 
jv^gvneat ;  nor  that  the  sum  received  by  him  upon  that  judgment,  including  Smkpi.it 
the  unpaid  coats  of  the  attorney,  would  be  assets  of  the  deceased  in  his  hands.  **• 

And  it  has  been  said,  though  the  testatrix  did  not  pay  the  costs,  yet,  by  the 
decree  of  the  Court,  she  or  her  executor  became  entitled  to  receive  them,  as  if 
At  had  paid  them. 

Now,  if  this  had  been  a  decree  in  favour  of  the  testatrix,  with  costs  to  be 
piid  by  the  defendants  in  equity  to  her  executor,  as  between  party  and 
party,  there  might  be  some  analogy  to  the  case  of  a  judgment  at  law ;  but 
tkis  is  the  case  of  a  suit  to  administer  the  estate  of  a  person  deceased,  in 
vhich  there  are,  properly  speaking,  no  hostile  parties.  In  such  a  suit,  the 
Docurt  first  makes  a  decree  that  the  personal  representatives  of  the  deceased 
ihall  come  to  an  account  before  the  Master.  Upon  the  Master's  report,  or 
ipon  the  answer,  if  the  funds  are  admitted,  the  Ck)urt  orders  the  funds  in 
land  to  be  brougrht  into  Court,  and  when  all  proper  parties  are  before  the 
jfmrtf  and  all  claims  are  duly  investigated  and  ascertained,  a  final  decree  is 
Dade  for  the  distribution  of  the  funds.  It  is  most  usual  in  such  cases  to  di- 
"cct  that  the  costs  of  all  parties,  shall  be  taxed  as  between  attorney  and  client, 
ind  paid  out  of  the  corpus  or  fund  in  Court,  or  within  the  controul  of  the 
3oart ;  but  it  is  by  no  means  necessary,  or  a  matter  of  duty,  that  the  Court 
ihould  do  sa  Costs  of  all  kinds  are  in  the  discretion  of  a  Court  of  equity. 
No  party  has  any  right  or  interest  in  them,  till  the  order  of  the  Court  is  pro- 
nomiced,  and  then  the  costs  are  to  be  paid  to  a  person  designated  to  receive 
km  by  the  order  or  decree.  The  Accountant  General  can  pay  them  to 
no  other  person.  If  they  are  ordered  to  be  paid  to  the  plaintiff's  solicitor, 
he  cannot  pay  them  to  the  plaintitl';  and  vice  versa,  if  to  the  plaintiff,  Jie 
camotpay  them  to  the  sohcitor.  Moreover,  the  Court  will  permit  any  soli- 
eilor  in  the  suit  or  party,  on  motion  or  by  petition,  to  suggest  the  interest 
be  may  have  in  any  order  or  decree  the  Court  may  be  disposed  to  make  re- 
puding  costs.  For  example,  in  a  long  pending  suit,  where  there  have  been 
several  solicitors,  or  several  successive  parties,  the  Court  will  hear  applications 
ffom  the  solicitors,  or  from  the  representatives  of  deceased  parties,  for  the 
poipose  of  RKxlifying  the  decree  for  costs,  so  as  to  prevent  their  falling  into 
imids  not  entitled  to  them.  If  a  sulicitor  has  given  up  the  suit  without  re- 
ceiviDg  his  costs,  and  does  not  choose  to  trust  his  successor,  the  Court  will 
■bw  him,  on  petition,  to  intervene,  so  as  to  make  the  costs  due  to  him,  pay- 
iUe  to  him  only,  and  not  to  the  party  or  his  present  solicitor.  Or,  if  the  bill 
of  that  solicitor  has  been  paid  by  the  existing  party,  or  by  a  deceased  party, 
^Hwse  personal  representative  he  is,  the  Court  will,  upon  a  proper  suggestion 
direct  tkmi  portion  of  the  costs  to  be  paid  to  the  party  himself,  whilst  the  re- 
minder is  paid  to  his  solicitor. 

Iq  the  case  now  in  question,  it  is  clear  that  Mr.  Smedley  delivered  up  the 

ftpen  in  the  suit  to  Mr.  Johnson,  without  pay nient  of  his  bill  by  Jane  Carter  , 

hat,  instead  of  intervening  before  the  final  decree,  by  a  petition,  that  the  costs 

if  my  should  be  allowed,  might  pro  tanto,  be  paid  to  him,  his  bill  was  laid  by 

Mr.  Johnmm  before  the  Master,  as  well  as  Mr.  Joneses,  the  first  solicitor,  to 

he  taxed,  together  with  his  own,  as  the  costs,  not  of  the  plaintiff  Mr.  PhUpoi^ 

W  of  all  the  plaintiff's  from  first  to  last  in  the  suit ;  and  the  decree  directed 

flttt,  when  taxed,  they  should  be  paid,  not  to  the  plaintiff  in  equity,  but  to 

Mr.  /aJkuMR.     A  court  of  equity,  in  suits  of  this  nature,  when  it  thinks 
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^^J^J)^-  But,  then,  there  is  another  question,  whether  the  whole  of  the  surplus  l>e 

Smedlbt  assets,  which  fall  within  this  agreement.  And  as  to  that,  I  think  that  only 
Phii^ts.  ^^  portion  received  by  Johnson  subsequent^  to  the  agreement,  is  within  the 
terms  of  the  agreement ;  that  amount  was  84/.  8#.  Sd, ;  and  to  this  extent  I 
think  the  defendant  was  responsible.  And  it  is  satisfactory  to  me  to  6nd,  that 
this  view  of  the  law  meets  the  exact  justice  of  this  case ;  for  if  Sm^dUy  liad 
proceeded  in  his  original  suit,  he  would,  as  a  judgment  creditor,  have  obtained 
a  preference ;  and  the  agreement  of  the  defendant  only  gives  him  the  same 
advantage.  If  the  defendant,  in  so  agreeing,  has  placed  himself  in  a  disadvan- 
tageous situation  as  to  other  creditors,  it  is  his  own  fault,  for  not  letting  the 
kw  take  its  course  in  the  case  of  an  insolvent  estate.  I  think,  therefore,  that 
there  should  be  a  new  trial. 

Parke,  B. — ^In  this  case  the  plaintiff  had  a  claim  on  Josm  Carter,  the  de- 
fendant's testatrix,  for  a  bill  of  costs  of  317/1  odd,  and  having  brought  aa 
action  thereon  against  the  defendant,  which  was  at  issue,  and  stood  for  trial, 
an  agreement  was  entered  into  between  the  plaintiff  and  the  defendant,  by 
which,  in  consideratbn  of  the  plaintiff  ^s  withdrawing  the  record,  the  defend- 
ant promised  to  pay  100/1  in  part,  and  the  residue  whenever  assets  of  Jam 
Carter  should  come  into  his  hands.  This  agreement  was  the  subject  of  tbi 
present  action ;  and  the  pleadings  raised  the  single  question,  whether,  after  the 
making  of  that  agreement,  any  such  assets  had  come  to  the  hands  of  the 
defendant.  On  the  trial,  my  Lord  Chief  Baron  was  of  opimon  that  there  vu 
no  proof  of  that  fact,  and  therefore  directed  a  nonsuit. 

Upon  the  argument,  on  a  rule  nisi  for  a  new  trial,  the  only  questkm  wai^ 
whether  a  sum  of  615/.  1  Is,  8d,  paid  by  order  of  the  Court  of  Chancery  It 
Mr.  Johnson,  the  solicitor  of  the  defendant,  or  any  part  of  it,  was  assets.  It 
seems  to  me,  that  a  part  of  that  sum  was  assets. 

In  order  to  understand  the  question,  it  is  not  necessary  to  give  more  thaa 
a  short  outline  of  the  Chancery  suit.  It  was  not  instituted  originally  by 
Jane  Carter  against  the  executors  and  legatees  of  annuities  under  the  will  d 
her  father,  for  the  purpose,  amongst  other  things,  of  having  her  rights,  and 
those  of  the  other  legatees,  declared,  and  for  an  account  of  the  testator's 
estate.  The  suit  was  afterwards  revived  against  the  representatives  of  soot 
of  the  defendants,  and  by  the  now  defendant,  as  executor  of  the  plaintiff 
some  of  the  defendants,  and  the  plaintiff,  having  died  during  the  progress  of 
the  suit;  and  in  1813  a  decretal  order  was  pronounced  by  the  Master  of  tk  j 
Rolis,  declaring  the  rights  of  the  parties,  and  ordering  that  the  Master  should 
settle  the  costs,  charges,  and  expences  of  all  the  parties,  and  that  the  ssok^ 
when  taxed  and  settled,  should  be  paid  out  of  the  fund  in  Court,  in  the  M* 
lowing  manner :  the  plaintiff's  costs,  to  Mr.  Johnson  his  solicitor,  and  the 
costs  of  the  different  defendants,  to  their  respective  solicitors  (naming  then); 
and  if  the  fund  was  insufficient,  the  balance  was  to  be  paid  by  the  receiver  of 
the  estates  of  the  different  solicitors,  in  proportions,  to  be  settled  by  the  Mat- 
ter. And  it  was  also  declared,  that  the  costs  ought  to  be  borne  by  theseveial 
persons  interested  in  the  annuities  bequeathed  by  the  testator's  will,  and  the 
residuary  estate  of  the  testator,  and  the  personal  representatives  of  such  «f 
the  persons  so  interested  as  were  dead,  rateably  and  in  proportion  lo  ths 
amounts  of  their  several  annuities  and  shares  of  the  residue ;  so  that  the  parties 
contribute  to  the  fund  in  different  proportions  than  those  of  the  expenco 
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incurred  by  them  reppectivelj  in  the  suit.     Many  other  directions 
Bn,  immaterial  to  the  present  purpose. 

laster  taxed  the  costs  of  the  plaintiff  in  equity,  the  now  defendant,  at 
.  %d^  pursuant  to  this  order,  and  afterwards  there  was  paid  to  Mr. 
for  those  costs,  out  of  the  fund  in  Court,  485/.  3«.  I  \d.,  and  by  the 
at  a  subsequent  date,  135/.  5#.  Sd, ;  and  after  the  date  of  the  agree- 
1/.  8«.  Sd,  The  bill  of  costs  so  taxed,  was  made  up  of  the  costs  of 
rter  in  her  lifetime,  who  employed,  first,  Mr.  Janes,  and  afterwards 
itifiT,  as  her  solicitors  ;  and  of  the  now  defendant's  costs,  as  executor, 
employed  Mr.  Johnson,  The  question  is,  whether  any  part  of  that 
eceived,  was  assets  received  by  the  defendant, 
he  purpose  of  having  a  clear  understanding  of  this  question,  it  is 
y  to  bear  in  mind  what  the  relative  situation  of  solicitor,  or  attorney 
y  is,  as  to  costs.  The  party  employs  the  solicitor,  whose  remedy  for 
3f  costs  is  against  his  employer,  by  an  action  fi)r  his  work,  labour,  and 
ich  lies  equally,  if  the  solicitor  has  done  his  duty,  whatever  the  event 
lit  be.  He  has  a  lien  upon,  but  no  interest  in,  the  costs  recovered. 
3sts,  which  are  payable  from  the  adverse  side,  are  only  by  way  of  an 
:y  to  the  party  for  the  costs  incurred  by  him,  and  the  receipt  of  them 
>arty  in  no  way  affects  the  right  of  action  of  the  attorney  or  solicitor. 
Id  not  sue  his  client  for  money  had  and  received.  It  is  wholly  imma- 
the  right  of  action  of  the  solicitor  against  the  client,  whether  the  client 
Hved  costs  from  the  adverse  side  or  not;  and  wholly  immaterial  to 
t  of  the  party  to  recover  his  costs  from  his  antagonist,  whether  the 
s  paid  them  to  his  solicitor  or  not.  Upon  these  points,  I  apprehend, 
no  doubt. 

Tefore,  a  person  recover  a  judgment  at  law  for  his  debt  and  costs,  both 
a  duty  payable  to  him ;  and  if  he  die,  both  are  payable  to  his  execu- 
are  assets  when  received  by  him.  But  if  the  attorney,  employed  by 
ased,  is  unpaid,  he  retains  a  lien  on  the  judgment  for  his  unpaid  costs, 
stator  recover  a  judgment  for  debt  and  costs,  and  his  executor  sue  out 
I.  upon  that  judgment,  the  debt  and  costs  due  to  the  testator  are 
?hen  received  :  the  sum  due  for  costs  to  the  executor,  is  only  by  way 
mity  to  himself,  and  is  not  assets.  Upon  this  part  of  the  case  also, 
ve  that  no  doubt  exists. 

lot  only  are  debts  or  duties,  to  which  a  deceased  had  a  right  of  action, 
ch  come  to  the  executor's  hands,  assets,  but  also  such  things  as  come 
executor  by  reason  of  his  executorship,  although  they  were  never 
n  right  or  possession  in  the  testator. 

)fore,  although  the  testatrix  had  no  decree  for  costs  in  this  case,  the 
decreed  to  be  paid  out  of  the  fund  to  the  executor  in  that  character, 
of  indemnity  for  the  costs  incurred  by  the  testatrix  and  himself  (for 
the  real  nature  of  the  transaction),  would,  so  far  as  related  to  the  costs 
^tatrix,  be  assets  when  received  by  the  executor ;  an^  if  the  decree 
cted  the  amount  of  the  testatrix's  costs  to  be  paid  to  the  executor, 
f  had  been  paid  to  the  defendant,  there  would,  I  conceive,  have  been 
t  but  that  they  would  have  been  assets. 

doubt  which  has  arisen  is  created  entirely  by  the  language  of  the 

order,  which  directs  the  plaintiff's  costs  to  be  paid  to  Mr.  Johnson, 

itor ;  and  it  is  contended,  that  this  has  the  effect  of  making  him  a 
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It  appeared  in  evidence,  that  the  bill  of  costs  of  Mr.  Jcn^^  the  first  sotid- 
tor  employed  by  Jane  Carter  in  that  suit,  and  the  bill  of  costs  of  the  plaintif, 
Mr.  Smedleyy  had  been  placed  before  the  Master,  by  Mr.  Johnson^  the  then 
solicitor,  along  with  his  own  bills,  and  the  whole  together  had  been  taxed 
at  the  sum  of  678/.  and  that  the  fond  in  Goort,  with  the  addition  of  certain 
sums  since  paid  by  the  receiver,  was  not  sufficient  to  satisfy  all  the  claims  of 
diflerent  parties  to  the  suit  for  costs.     It  was  clear,  however,  that  if  all  the 
taxed  bills  were  reduced  rateably,  a  certain  amount,  it  was  said  186/.,  would 
be  ascribed  to  the  bill  of  the  plaintiff.    Mr.  Johneon^  the  solicitor,  received  the 
rateable  portion  due  upon  taxation  of  the  bills  presented  by  him,  and  some 
further  payments  from  the  receiver,  and  would  have  paid  the  pbintiff  jSjmMflSrjf 
his  portion,  had  not  the  defendant,  as  he  alleged,  prevented  him,  by  stating 
that  Smedtey  had  an  action  pending  against  him.     He   had  therefore  paid, 
by  the  plaintiff's  desire,  to  another  solicitor  of  the  name  of  JoneSp  who  bad 
preceded  Mr.  Smedley  in  the  suit,  the  surplus  of  what  satisfied  his  own  biH 
out  of  the  monies  he  had  received  from  the  Accountant  General,  and  as  he 
said,  had  accounted  to  the  defendant  for  the  payments  since  made  by  the 
receiver.    Whether,  by  accounting  to  him,  he  meant  that  he  had  paid  the 
money  to  him,  or  paid  it  to  others  by  his  order,  did  not  appear;  but  it  ap- 
peared that  since  the  date  of  the  agreement,  1 2th  of  Decefnber,  1834,  Jokh 
eon  had  received  two  sums  from  the  receiver,  amounting  to  84/.  Ss.  Sd. 

Upon  this  state  of  facts,  the  plaintiff's  counsel  contended  that  such  por- 
tion of  the  funds  which  Mr.  Johnson  had  received  for  costs  under  the  decree 
as  was  the  rateable  portion  of  the  taxed  costs  of  the  plaintiff)  were  assets  ef 
Jane  Carter,  and  were  in  the  hands  of  the  defendant,  because  the  receipt  efl 
his  attorney  was  his  receipt.  I  thought  that,  under  the  circumstances  of  tUl 
case,  Mr.  Johnson  received  this  money  on  behalf  of  the  plaintiff,  Mr.  Smedkff 
and  not  on  behalf  of  the  defendant ;  and  that  being  no  part  of  the  testator*!) 
Jane  Carter's  estate,  nor  a  sum  to  which  she  had  any  claim  or  title,  it  vai 
not  assets  in  her  executor's  hands ;  and  directed  a  nonsuit,  to  set  aside  whid, 
this  rule  has  been  granted. 

It  is  very  true,  that  the  plaintiff  is  fairly  entitled  to  have  the  benefit  of  that 
portion  of  the  taxed  costs  which  is  ascribable  to  his  bill  ;  but  the  questiM 
whether  that  sum  was  assets  of  the  testatrix  in  the  hands  of  the  defendant, 
is  not  to  be  tried  by  that  criterion ;  but  it  is  to  be  decided  in  the  same  roaiuMr 
and  upon  the  same  principles,  as  if  any  other  creditor  of  the  testatrix  had 
brought  an  action  against  him  as  executor,  and,  upon  a  plea  of  no  assets^  hid 
given  these  facts  in  evidence  to  prove  assets.     If,  for  example,  a  creditor  oo 
a  bond  had  brought  an  action  against  the  defendant  as  executor :  if  this  vm 
be  not  assets,  such  bond  creditor,  upon  a  plea  of  no  assets,  would  not  haw 
been  entitled  to  a  verdict ;  but  if  this  sum  be  assets  in  the  executor's  handB, 
then  he  would  be  entitled  to  a  verdict,  even  though  Mr.  Johnson^  the  soli- 
citor, had  paid  the  whole  sum  to  Mr.  Smedley,  as  he  ought  to  have  dooei 
The  executor  could  neither  protect  himself  by  a  plea  of  no  assets,  nor  by  t 
plea  of  plene  administravit,  as  he  could  not  justify  the  payment  to  &nedlif, 
a  creditor  by  simple  contract,  whilst  the  bond  remained  unsatisfied. 

It  has  been  contended,  that  the  decree  in  this  case,  directing  costs  to  be 
paid  to  the  plaintiff's  solicitor,  is  like  a  judgment  at  law,  which  indudes  the 
costs  as  part  of  the  debt  recovered,  though  the  plaintiff  may  not  have  paid 
the  costs  taxed  to  his  attorney.  In  that  case,  it  cannot  be  denied  that  all  the 
money  due  upon  the  judgment  is  a  debt  due  to  the  plaintiff;  nor,  if  he  dies 
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tbat  his  peraonftl  repreBentative  alone  could  have  a  $eir€  faeia»  upon  the  JExd^Mr. 
judgmeiit ;  nor  that  the  sum  received  by  him  upon  that  judgment,  including  Smkplit 
the  unpaid  costs  of  the  attorney,  would  be  assets  of  the  deceased  in  his  hands.  **• 

And  it  has  been  said,  though  the  testatrix  did  not  pay  the  costs,  yet,  by  the 
decree  of  the  Court,  she  or  her  executor  became  entitled  to  receive  them,  as  if 
she  had  paid  them. 

Now,  if  this  had  been  a  decree  in  favour  of  the  testatrix,  with  costs  to  be 

paid  by  the  defendants  in  equity  to  her  executor,  as  between  party  and 

party,  there  might  be  some  analogy  to  the  case  of  a  judgment  at  law ;  but 

this  is  the  case  of  a  suit  to  administer  the  estate  of  a  person  deceased,  in 

which  there  are,  properly  speaking,  no  hostile  parties.     In  such  a  suit,  the 

Court  first  ndces  a  decree  that  the  personal  representatives  of  the  deceased 

shall  eome  to  an  account  before  the  Master.     Upon  the  Master^s  report,  or 

upon  the  answer,  if  the  funds  are  admitted,  the  Court  orders  the  funds  in 

hand  to  be  brought  into  Court,  and  when  all  proper  parties  are  before  the 

Court,  and  all  claims  are  duly  investigated  and  ascertained,  a  final  decree  is 

Vide  for  the  distribution  of  the  funds.     It  is  most  usual  in  such  cases  to  di- 

Rct  that  the  costs  of  all  parties,  shall  be  taxed  as  between  attorney  and  client, 

■id  paid  out  of  the  corpus  or  fund  in  Court,  or  within  the  controul  of  the 

Gonrt ;  but  it  is  by  no  means  necessary,  or  a  matter  of  duty,  that  the  Court 

liioald  do  sa     Costs  of  all  kinds  are  in  the  discretion  of  a  Court  of  equity. 

Ifo  party  has  any  right  or  interest  in  them,  till  the  order  of  the  Court  is  pro- 

feoonced,  and  then  the  costs  are  to  be  paid  to  a  person  designated  to  receive 

fc  them  by  the  order  or  decree.  The  Accountant  General  can  pay  them  to 
BO  other  person.     If  they  are  ordered  to  be  paid  to  the  plain tifi^'s  solicitor, 

s^  ke  cannot  pay  them  to  the  plaintitT;  and  vice  versoy  if  to  the  plaintiff,  Jie 
onnot  pay  them  to  the  solicitor.  Moreover,  the  Court  will  permit  any  soli- 
dCor  in  the  suit  or  party,  on  motion  or  by  petition,  to  suggest  the  interest 
1m  may  have  in  any  order  or  decree  the  Court  may  be  disposed  to  make  re- 
fuding  costs.  For  example,  in  a  long  pending  suit,  where  there  have  been 
several  solicitors,  or  several  successive  parties,  the  Court  will  hear  applicatkms 
fiom  the  solicitors,  or  from  the  representatives  of  deceased  parties,  for  the 
purpose  of  modifying  the  decree  for  costs,  so  as  to  prevent  their  (ailing  into 
famds  not  entitled  to  them.  If  a  solicitor  has  given  up  the  suit  without  re- 
ceiying  his  costs,  and  does  not  choose  to  trust  his  successor,  the  Court  will 
•Bow  him,  on  petition,  to  intervene,  so  as  to  make  the  costs  due  to  him,  pay- 
able to  him  only,  and  not  to  the  party  or  his  present  solicitor.  Or,  if  the  bill 
of  thttt  solicitor  has  been  paid  by  the  existing  party,  or  by  a  deceased  party, 
whose  personal  representative  he  is,  the  Court  will,  upon  a  proper  suggestbn 
direct  thmi  portion  of  the  costs  to  be  paid  to  the  party  himself,  whilst  the  re- 
maiader  is  paid  to  his  solicitor. 

In  the  case  now  in  question,  it  is  clear  that  Mr.  SmedUy  delivered  up  the 
papers  in  the  suit  to  Mr.  Johnson,  without  payment  of  his  bill  by  Jane  Carter  , 
but,  inHead  of  intervening  before  the  final  decree,  by  a  petition,  that  the  costs 
if  any  should  be  allowed,  might  pro  ianto,  be  paid  to  him,  his  bill  was  laid  by 
Mr.  Johneon  before  the  Master,  as  well  as  Mr.  Jonet^e,  the  first  solicitor,  to 
be  taxed,  together  with  his  own,  as  the  costs,  not  of  the  plaintifl*Mr.  Phi^Dot, 
hot  of  all  the  plaintifi*^s  from  first  to  last  in  the  suit ;  and  the  decree  directed 
that,  when  taxed«  they  should  be  paid,  not  to  the  plaintiff  in  equity,  but  to 
Mr.  Johnecn.    A  court  of  equity,  in  suits  of  this  nature,  when  it  thinks 
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proper  to  direct  the  costs  out  of  the  fund  in  Court,  is  espectallj  careful  of  the 
interest  of  the  solicitor,  and  will  therefore  always  direct  the  oosts  to  be  paid 
to  him,  unless  upon  some  special  application,  it  should  appear  that  he  has  been 
already  paid,  in  which  case,  the  costs  so  paid  to  him  are  directed  to  be  repaid 
out  of  the  fund  to  the  party.  This  very  decree  furnishes  an  example  of  tluit 
nature,  where  one  of  the  accounting  parties  having  paid  18/.  to  Mr.  Smedley, 
upon  some  incidental  proceeding,  is  directed  to  deduct  that  sum  from  the 
money  he  is  to  bring  into  Court. 

The  question  then  is,  in  what  capacity  did  Mr.  Johnson  receive  that  part 
of  the  costs  which  were  taxed  in  respect  of  the  plaintiff,  Smedley*9  bill. 
That  he  did  not  receive  it  as  his  own,  is  quite  clear,  that  he  made  use  of 
the  materials  and  documents  of  Mr.  Smedley  to  obtain  it,  is  quite  clear,  aod 
it  is  equally  clear  that  he  used  those  materials  and  documents  for  that  purpose 
by  Mr.  Smedley* s  authority. 

It  appears  to  me,  therefore,  that  he  received  the  money  to  the  use  of 
Mr.  Smedley f  without  whose  authority,  expressed  or  implied,  he  could  not 
have  received  it  at  all.  The  fallacy  of  the  argument  on  the  other  side,  ap- 
pears to  turn  upon  the  supposition,  that  Jane  Carter,  the  deceaeed,  hadw 
her  life  time  some  tort  of  interest  in  these  costs,  because  she  was  indebted 
to  her  attorney  in  respect  of  them,  and  that  this  interest  became  vested  is 
the  plaintiff  as  her  personal  representative.  But  she  had  no  such  interest,  sha 
had  no  inchoate  right  to  costs  out  of  the  fund  in  Court :  it  was  purely  in  Uie 
judge's  discretion  whether  the  costs  incurred  by  her  should  be  paid  out  of  that 
fund,  or  not  paid  at  all ;  or  even  whether  the  costs  of  other  parties  should  not 
be  paid  by  her,  or  out  of  her  assets,  if  she  had  any.  It  could  not,  thereto 
hfi  said,  till  the  Chancellor  pronounced  his  decree,  that  any  person  had  a  rigbt 
to  receive  those  costF,  or  an  inchoate  interest  in  them.  As  Jane  Carter  hsi 
no  such  right  or  interest,  none  such  could  vest  in  her  personal  representalite 
If  she  had  actually  paid  Mr.  Smedley* s  bill  in  her  life  time,  or  if  the  executor 
had  paid  it  out  of  her  assets,  he  might  have  received  the  amount,  at  the  dii- 
cretion  of  the  Chancellor,  to  replace  that  part  of  her  estate,  by  an  order  to 
have  them  paid  to  himself;  or,  if  he  permitted  the  order  to  he  so  made,  to  pay 
them  to  his  solicitor.  Mr.  Johnson  would,  in  that  case,  have  received  then 
to  his  use  as  executor,  and  been  liable  to  account  to  him  for  them.  Thei^ 
indeed,  the  amount  of  those  costs,  when  paid  either  to  the  executor  or  hi* 
sohcitor,  would  have  been  assets  of  Jane  Carter  in  his  hands;  not  upon  the 
ground  that  they  were  a  debt  due  to  her,  or  that  she  had  left  to  him  any 
claim  or  interest  which  she  had  in  them,  but  because  it  pleased  the  Chancellor 
to  order  that  the  portion  of  her  estate  which  had  been  so  expended,  should 
-be  replaced  out  of  the  funds  to  her  executor.  But  as  neither  he  or  Jane  Caf' 
ter  had  ever  paid  these  costs,  Mr.  Johnson^  who  alone  could  receive  thea 
from  the  Accountant  General  under  the  decree,  held  them  for  the  person  who 
was  entitled  to  them,  and  that  person  was  Mr.  Smedley ,  for  whose  use  tv 
Chancellor  intended  them  to  be  paid.  Perhaps  the  best  mode  of  illustrating 
tliis  argument  is,  to  suppose  that  the  facts  as  they  here  appear  had  bees 
brought  by  a  petition  from  the  defendant  Philpot  before  the  Chancellor  staliflf 
that  part  of  the  costs  of  the  plaintiff  in  the  suit  consisted  of  a  bill  still  doe  to 
Mr.  Smedley^  a  former  solicitor  in  the  suit,  and  praying  that  his  bill  dwulOi 
when  taxed,  be  paid,  to  enable  him  to  satisfy  Mr.  Smedley.  What,  io  ^ 
.case,  would  the  Chancellor  have  done  ? — ^He  must  either  have  made  the  order  i 
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to  pay  the  mmoant  of  that  bill  to  Mr.  Smedley,  or  to  pay  it  to  the  plaintiflT,      Brrh^uer, 

that  he  might  therewith  discharge  Smedie^'t  bill,  that  is,  to  the  use  of  Smedley        smedlet 

There  would  have  beeo  an  appropriation  of  the  sum  by  the  very  terms  of  the  r 

order  which  directed  it  to  be  paid.     In  that  case,  would  this  sum  have  been 

ttiets  of  JoM  Carter^  or  would  the  executor  have  been  bound  to  pay  a 

bond  creditor  of  her^s  in  preference  to  Mr.  Smedley^     The  case,  thon^'h  dif- 

liprent  in  form,  is  substantially  the  same.     The  very  object  and  design  of  the 

decree,  that  the  costs  shall  be  paid  to  the  plaintitf 's  solicitor  in  the  suit  in 

equity,  is,  that  those  costs  before  they  come  to  the  hands  of  the  party,  shall 

be  appropriated  to  the  discharge  of  all  the  unsatisfied  bills  which  have  been 

taxed.     It  18  the  pleasure  of  the  Chancellor  that  all  the  costs  shall  be  paid 

oat  of  the  ftmd  before  it  is  divided,  and  it  is  also  his  pleasure  to  direct  that 

for  that  piirpoae  the  amount  of  the  taxed  costs  shall  be  paid  to  the  solicitor. 

The  solicitor,  therefore,  receives  it,  not  as  part  of  the  debt  due  to  his  client, 

or  as  a  claim  in  which  his  client,  not  having  paid  any  costs,  has  any  interest, 

bat  for  the  ptirpose  of  satisfying  all  the  costs  which  have  not  been  paid,  and 

exonerating  his  client  therefrom. 

Let  me  suppose  that  Mr.  Johnson  had,  with  or  without  the  consent  of  the 
Mnidant,  paid  to  Mr.  Smedley  the  portion  of  the  costs  due  in  respect  of  the 
daim,  and  that  afterwards  a  bill  in  equity  should  be  filed  by  a  creditor,  to 
tike  the  accounts  and  administer  the  estate  of  Jane  Carter,  and  that  she  had 
specialty  as  well  as  simple  contract  creditors.  I  desire  to  ask  whether  the 
Chancellor  would  charge  the  executor  with  this  payment,  as  a  mis-application 
of  the  testator's  estate,  to  satisfy  a  simple  contract  creditor,  before  the  debts 
on  specialty  were  discharged?  It  appears  to  me,  that  it  would  be  quite  im- 
]nssible  he  should  do  so,  and  that  in  answer  to  an  application  for  that  pur- 
pose, he  could  not  say  otherwise  than  that,  Jane  Carter  never  having  paid 
these  costs,  the  decree  was  not  made  for  the  purpose  of  discharging  any  debt 
due  to  her,  for  none  was  due,  nor  to  replace  any  sum  which  she  had  expended 
in  costs,  for  she  had  expended  nothing,  but  substantially,  if  not  specifically, 
to  be  applied  in  the  payment  of  the  bills  of  the  solicitors,  from  first  to  last, 
vhich  had  not  been  paid.  Again,  suppose  that  Philpot,  having  no  assets  of 
Jane  Carter^  had  paid  Mr.  Smedley's  bill  with  his  own  money,  can  it  be 
doubted  that  he  would  have  had  a  right  in  that  case  to  repay  himself  out  of 
the  sum  received  by  Johnson  for  these  costs  ?  and  yet  if  that  sum  could 
be  considered  assets  in  his  hands,  it  is  clear  that  as  against  a  specialty  credi- 
tor of  Jane  Carter  he  could  not  have  discharged  himself,  because  Smedley 
vas  a  creditor  by  simple  contract  only ;  and  if  an  executor  pays  with  his  own 
Boney  a  creditor  by  simple  contract,  though  he  shall  be  allowed  this,  and 
repay  himself  out  of  the  assets,  as  against  creditors  of  the  same  degree,  yet 
he  cannot  apply  the  assets,  when  he  receives  them  in  that  manner,  as  against 
a  creditor,  by  specialty.  Again,  the  payment  or  accounting  by  Mr.  Johnson 
to  Mr.  Pkiipot  appears  to  me  to  make  no  difference  in  this  case.  If 
Mr.  SmgdUy  had  commenced  an  action  against  Philpot  for  this  money,  it 
q>pears  to  me  that  Johnson  might  have  defended  himself  by  shewing  the 
tacts,  that  he  had  received  the  money  on  account  of  a  bill  of  Smedley  which 
had  never  been  paid,  and  that  he  was  accountable  to  him  for  it ;  and  if 
Jeknson  might  have  made  such  a  defence,  the  voluntary  payment  made  to 
the  defendant  does  not  exonerate  him  from  Mr.  Sinedley's  claim. 

Upon  these  grounds  I  retain  my  opinion  that  a  nonsuit  was  right;  not 
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because  the  tiionej  ooghr  not  to  have  been  paid  to  Mr.  Smedley,  but  because 
1  think  it  was  in  effect  appropriated  by  the  order,  and  the  circumstances 
of  the  case,  to  him,  and  did  not,  therefore,  fonn  any  part  of  Jane  Carteret 
assets. 

Rtile  absolute  for  a  new  trial. 


Devise  of  real 
estates  to  A. 
and  B,  *'  equal- 
ly between 
them,  to  take 
as  joint  tenants, 
and  their  seve- 
ral and  respec- 
tive heirs  and 
assigns  for 
ever/' 

Held,  that  the 
devisees  took 
an  estate  for 
life  as  joint 
tenants,  with 
remainder  to 
each  of  them  as 
tenants  in  com- 
mon in  fpe,  after 
the  death  of  the 
survivor. 


Doe,  on  the  several  demises  of  John  Littlewood,  and  Char- 
lotte his  Wife,  and  William  Masson  and  Julia  his  Wife, 
V.  Elizabeth  Green. 

p^ JECTMENT  by  the  lessors  of  the  plaintifiT,  to  recover  a  moiety  of  certain 
lands.  It  was  agreed,  that  the  opinion  of  this  Court  should  be  takeo 
upon  a  case  stated  under  3  &  4  WilL  4,  c.  42,  s.  25.  The  testator,  Jtkn 
Newham^  after  devising  his  house  and  land,  at  WhitHngt&n,  to  his  brother 
and  nephew,  for  their  respective  lives,  gave  and  devised  the  same  to  bis 
nieces,  Elizabeth,  the  wife  of  John  Green,  and  Jane,  the  wife  of  WiUiam 
Pearson,  *'  equally  between  them,  to  take  as  joint  tenants,  and  their  severii 
and  re'^pective  heirs  and  assigns  for  ever."  Elizabeth  Green  and  Jane  Pear* 
son  took  possession  of  the  premises  after  the  death  of  the  devisor  and  the  tv« 
tenants  for  life.  Jane  Pearson  and  her  husband  died,  leaving  two  children, 
Charlotte  and  Julia,  them  surviving.  Charlotte  is  the  wife  of  the  lessor  of 
the  plaintiff,  John  Littlewood,  and  Julia  is  the  wife  of  the  other  lessor  of  the 
plaintiff,  William  Masson,  and  they  claim  one  moiety  of  the  WhittingtM 
estate,  a«  co-heiresses  of  Jane  Pearson,  as  tenants  in  common ;  alleging  that 
the  words,  "  to  take  as  joint  tenants,"  ought  either  to  be  rejected,  as  repug- 
nant to  the  testator^s  intention,  or  to  be  construed  as  merely  indicating  the 
mode  in  which  he  intended  the  devisees  to  hold  and  enjoy  their  estates. 

The  defendant  Elizabeth  Green,  the  widow  of  John  Green,  has  entered  into 
possession  of  the  estate  in  question,  as  sole  tenant  by  survivorship,  contend* 
ing  that  a  joint  tenancy  in  fee  or  for  life  was  created  by  the  above  limitation. 

If  this  Court  should  be  of  opinion  that  Jane  Pearson  and  Elizabeth  Grtes 
took  the  estate  in  question  as  tenants  in  common  in  fee,  judgment  was  to  be 
entered  for  the  lessors  of  the  plaintiff ;  but  if  the  Court  should  think  that 
Jane  Pearson  and  Elizabeth  Green  took  the  estate  as  joint  tenants  in  fee  or 
for  life,  judgment  is  to  be  entered  for  the  defendant. 

Sir  John  Campbell,  A.  G.,  for  the  lessors  of  the  plaintiff. — The  lessors  of 
the  plamtifif  contend,  that  Eb'zabeth  Green  and  Jane  Pearson  took  as  tenants 
in  common  in  fee,  with  severa.  inheritances,  and  not  as  joint  tenants  in  fee  or 
for  life,  with  several  inheritances.  That  an  estate  of  the  latter  description  is 
known  to  the  law,  appears  from  Littleton,  PL  283  ;  but  it  is  contended,  that 
this  will  cannot  receive  a  proper  construction,  unless  one  of  the  limitations  be 
omitted  ;  and,  as  words  of  severance  are  used,  and  the  law  always  favours  t 
tenancy  in  common,  the  words  '*  to  take  as  joint  tenants,"  may  very  properly 
be  rejected.  In  2  Sheppard's  Touchstone,  ch.  23,  p.  445,  it  is  said,  "  If  one 
devise  his  land  thus  :  *  1  give  to  /.  S.  and  /.  />.,  and  their  heirs,  my  land  io  ' 
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Bakf  equally;  or,  my  land  in  DaUj  to  be  equally  divided/  the  devisees  are      Exthetpu^, 
tenants  in  common,''  Letoen  v.  Cox  (a).    So  a  devise  of  lands  "  unto  31,  R,, 
G.  R^  and  T.  R.,  equalfy"  was  held  to  create  a  tenancy  in  common,  Denn  v. 
Ga$kin  {h).    In  Lauhbrook  v.  Cock  (c),  it  was  decided  that  a  devise  to  A. 
and  B.  "  between  them,"  constituted  a  tenancy  in  common.     The  same  con- 
^ruction  was  given  to  the  word  "  respectively,"  in  Torret  v.  Frampton  (d). 
There  the  devise  was  to  the  "  wife  for  her  life,  the  remainder  to  A.,  B.,  and 
C,  and  their  heirs  respectively,  for  ever."     And  again,  where  two-thirds  of  a 
residue  were  bequeathed  "to  and  amongst"  the  children  of  ^.  and  B.,  it  was 
determined  that  the  children  took  as  tenants  in  common.     The  effect  of  the 
words,  *'  to  take  as  joint  tenants,"  may  be  obviated,  by  considering  that  they 
occur  in  a  will,  in  which  case,  if  not  used  in  a  technical  sense,  they  may  be 
construed  according  to  the  intention  of  the  testator.     Here  the  testator  must 
have  intended  that  Elizabeth  and  Jane  should  occupy  the  estate  jointly,  and 
not  divide  it.     In  Eitricke  v.  Ettricke  {e),  there  was  a  devise  of  the  profits  in 
tnist  for  six  children,  "  to  be  distributed  among  them  in  joint  and  equal  prO'- 
portiofuy*'  and  it  was  held  a  tenancy  in  common.     In  Perkins  v.  Barton  (/), 
it  was  decided  that  a  money  legacy  to  two  persons,  not  executors,  was  not  a 
jobt  tenancy,  but  a  tenancy  in  common,  the  words  having  the  same  meaning 
as  "  to  be  equally  divided  between  them." — [Parke,  B. — In  that  case  there 
ooold  not  be  a  limitation  to  enjoy  the  legacy  for  a  certain  time ;  it  was  neces- 
8vy  to  pay  it  absolutely  to  some  one.] — Hatos  v.  Haws  (  g),  was  there  cited 
to  ihew,  that  where  words  are  so  inconsistent  that  they  cannot  be  reconciled, 
the  Court  must  reject  those  which  are  least  consistent  with  the  intention  of  the 
testator.    The  testator  did  not  intend  that  the  survivor  should  have  the  whole 
estate,  for  he  uses  the  word  "  heirs,"  which  must  mean  the  heirs  of  each. 
The  case  of  Marryat  v.  Toumly  (A),  was  a  devise  to  trustees,  as  soon  as  the 
testator's  three  daughters  attained  their  respective  ages  of  twenty-one,  to  con- 
vey to  them  and  the  heirs  of  their  bodies,  as  joint  tenants ;  it  was  decided  that 
this  was  not  a  joint  estate.   And  Lord  Hardwicke  held,  that  where  there  were 
kg^al  technical  words  in  a  will  inconsistent  with  other  words  in  the  will,  which 
could  not  have  their  proper  efiect,  that  he  was  bound  to  give  them  their  eflect 
fjfjw*,  agreeably  to  the  intention  of  the  testator.     In  Blisset  v.  Cranttell^t), 
the  devise  was  to  A.  and  B.,  and  their  heirs,  and  the  survivor  of  them,  equally 
to  be  divided  between  them  and  their  heirs ;  the  word  *'  survivor"  was  dis- 
regarded, and  it  was  held  there  was  a  tenancy  in  common.     Turkerman  v. 
Jttffrys  (y),  which  may  be  cited  on  the  other  side,  is  in  favour  of  the  lessors 
<>fthe  plaintifir.  since  it  shows  that  the  intent  of  the  devisor  is  the  rule  for  the 
^instruction  of  wills.  Barker  v.  Giles  (Ar),  and  Doe  v.  Abey  (/),  are  not  to 
^  considered  as  authorities  against  the  lessors  of  the  plaintiflT.     Nor  is  the 
dictum  of  Haley  C.  J.,  in  King  v.  Melling  (m),  that  "  a  devise  to  two,  equally 
to  be  divided  between  them,  and  to  the  survivor  of  them,  makes  a  joint 
tenancy ,"  to  be  deemed  an  authority  against  the  lessors  of  the  plaintiff,  since 
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he  adds,  that  that  rule  depends  ''  upon  the  express  import  of  the  last 
words.'* 

Keliy,  eontrd, — In  this  case,  Jane  Pearson  and  Elizabeth  Green  took  an 
estate  of  joint  tenancy  for  their  lives,  with  several  inheritances  in  fee  after  the 
death  of  the  survivor.    The  rule  oflaw  is,  that  eflect  is  to  be  given  to  all  the 
words  of  a  will,  unless  there  is  some  repugnancy  between  them.     The  les- 
sors of  the  plaintiff  require  the  Court  to  strike  out  the  words  "  joint  tenants," 
but  that  is  unnecessary,  since  those  words,  together  with  the  rest  of  the  sen- 
tence, are  capable  of  a  strictly  legal  construction.     Many  cases  have  been 
cited  in  support  of  the  proposition,  that  words  of  severance  are  to  be  con- 
strued as  creating  a  tenancy  in  common  ;  but  that  rule  obtains  only  where 
there  are  no  words  of  a  contrary  tendency.     That  was  the  case  in  Ettrieke  r. 
Eitricke,   where  the   words,  "joint  and   equal   proportions,'^  could   mean 
nothing  else  than  that  the  profits  were  to  be  divided.     The  same  argument 
applies  to  Perkins  v.  Baynton,     In  MarryaX  v.  Townley  the  will  was  held  to 
create  a  tenancy  in  common,  in  spite  of  the  words  "  joint  tenants,''  which  oc- 
curred at  the  close  of  the  sentence.     But  the  ground  of  that  decision  was,  that 
the  other  objects  of  the  will,  particularly  the  clause  entitling  the  daughters,  on 
arriving  at  twenty-one,  to  demand  a  conveyance  of  their  shares,  would  othe^ 
wise  have  been   frustrated.     Besides,  the  Chancellor  there  relies  on  the 
devise  being  to  trustees,  who  were  under  the  controul  of  his  Court.    That 
case,  moreover,  was  determined  at  a  time  when  it  was  not  so  clearly  settled 
as  at  present,  that  technical  words  are  to  have  their  legal  effect,  unless  it  he 
clear  that  they  are  not  used  in  their  technical  sense,  and  that  the  general 
intention  of  a  testator  is  not  to  override  and  destroy  the  meaning  of  particular 
words,  Doe^  d.  Gallini  v,  GaUini  (n),  Jeeeon  v.  Wright  (o). — \^Alder$onf  B.— 
The  same  rule  was  acted  upon  by  this  Court  in  Leee  v.  Moeley  (p).] — The 
only  difficulty  here  is  created  by  the  words  "  several  and  respective;"  for  if 
the  devise  had  stopped  at  the  words  "  joint  tenants,''  the  case  would  have 
resembled  King  v.  Melling.    On  the  whole,  it  is  submitted  that  the  testator's 
nieces  were  joint  tenants  for  the  term  of  their  life,  and  tenants  in  comroon  of 
the  inheritance  in  fee. 

Sir  Johi  Campbeli,  A.  G.,  in  reply. — It  is  now  admitted  that  the  words 
*'  several  and  respective  heirs  and  assigns,"  are  not  to  be  struck  out,  and  that 
they  create  several  inheritances.  That  being  the  case,  the  Court  will  not  pr^ 
sume  a  joint  tenancy  of  the  kind  contended  for  by  the  defendant;  for  although 
it  is  possible  to  create  such  an  estate,  still  as  the  testator  has  not  shown  a  clear 
intention  of  doing  so,  the  law  will  not  assist  him  to  create  it.  It  is  also  ad- 
mitted that  technical  terms  are  to  receive  their  full  meaning ;  in  that  case, 
the  word  "  equally,"  being  a  technical  word,  must  be  construed  to  create  « 
tenancy  in  common.  The  lessors  of  the  plaintiff  do  not  require  the  Court  to 
strike  out  any  words,  but  merely  to  decide  that  the  testator  intended  bis 
nieces  to  hold  the  land  without  dividing  it ;  and  that  his  words  intimate  the 
mode  of  enjoyment,  and  not  the  quality  of  the  estate. 

Cur.  ado  vtdt. 
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Lord  Abingbr,  C.  B. — This  was  a  special  case,  in  which  the  question      ErrhetjHer, 
tamed  on  the  construction  of  a  passage  in  the  will  ot  John  Newham.    Eliza-      poT  dom 
beth  Green,  the  defendant,  and  Jane  Pearson,  the  mother  of  the  two  female    Littlcwood 
lessors  of  the  plaintiflT,  were  the  nieces  of  the  testator.     By  his  last  will  and        Grkkn. 
testament,  made  in  1799,  after  devising  certain  estates  comprised  in  the  de- 
claration in  this  ejectment  for  certain  lives,  which  have  become  extinct  since 
his  death,  he  gave  and  devised  the  same  to  his  nieces  Elizabeth  Green  and 
Jane  Peareon,  equally  between  them,  to  take  as  joint  tenants,  and  to  their 
several  respective  heirs  and  assigns  for  ever. 

Both  the  nieces  were  living  at  the  time  of  the  testator's  death,  but  when 
the  last  tenant  for  life  died,  Elizabeth  Green,  the  defendant,  had  survived 
Jane  Pearson,  whose  heirs-at-law  at  that  time  were  her  two  daughters,  th 
lessors  of  the  plaintiff.  Elizabeth  Green  took  possession  of  the  whole  estate 
as  surviving  devisee,  claiming  a  joint  tenancy  with  her  sister.  The  lessors 
of  the  plaintiff  claim  as  heirs  of  Jane  Pearson,  who,  as  they  insist,  took  an 
estate  of  inheritance,  as  tenant  in  common  with  her  sister. 

The  question  then  is,  what  estates  the  two  nieces,  Elizabeth  Green  and 
Jane  Pearson  took  under  the  devise  to  them  ? 

For  the  lessors  of  the  plaintiff,  it  was  contended,  that  the  words,  equally 
between  them,  and  the  words,  their  several  and  respective  heirs  and  assigns, 
bad  always  been  construed  to  make  a  tenancy  in  common  ;  and  many  cases 
vere  cited,  and  not  controverted,  to  prove  that  position,  and  further,  to  shew 
that  where  other  words  had  been  used  along  with  these,  more  apt  to  describe 
a  joint  tenancy,  yet  the  Courts  had  rejected  them,  and  given  effect  to  the 
words  which  imphed  a  tenancy  in  common. 

For  the  defendant,  on  the  other  hand,  it  was  contended  that  no  case  could 
be  found  where  the  Court  had  rejected  so  plain  a  declaration  as  the  present, 
that  the  devisees  should  take  expressly  as  joint  tenants ;  that  therefore,  if  any 
words  ought  to  be  rejected,  they  were  the  words  which  were  less  plain  and 
unambiguous,  from  which  a  tenancy  in  common  was  only  to  be  inferred ;  that 
therefore  the  devisees  took  an  estate  as  joint  tenants  in  fee,  or  at  least  as  joint 
tenants  for  life,  with  remainder  to  their  heirs  in  common. 

The  Court,  however,  cannot  consider  the  words  "  heirs  and  assigns "  in 
this  will,  as  any  other  than  words  of  inheritance,  denoting  the  nature  of  the 
estate  taken  by  the  devisees  themselves. 

But  we  are  of  opinion  that  due  effect  may  be  given  to  all  the  words  in  this 
devise,  by  deciding  that  the  devisees,  the  nieces,  took  an  estate  for  their  joint 
lives,  and  the  life  of  the  survivor,  that  is,  as  joint  tenants,  with  remainder  to 
each  of  them  as  tenants  in  common  in  fee,  after  the  death  of  the  surviving 
life ;  in  other  words,  that  they  took  as  tenants  in  common  in  fee,  subject  to 
•0  estate  for  their  joint  lives,  and  the  life  of  the  survivor.  The  authority  for 
this  coDStractbn  is  to  be  found  in  Littleton^s  Tenures,  sec.  283,  in  which  it 
is  said,  that  *'  If  lands  be  given  to  two  men,  and  to  the  heirs  of  their  two 
bodies  begotten ;  in  this  case  the  donees  have  a  joint  estate  for  term  of 
their  two  lives,  and  yet  they  have  several  inheritances ;  for  if  one  of  the  donees 
hath  issue  and  die,  the  other,  which  surviveth,  shall  have  the  whole  by  the  sur- 
Tivorship,  for  the  term  of  his  life ;  and  if  he  which  surviveth  hath  also  issue 
and  die,  then  the  issue  of  the  one  shall  have  the  one  moiety,  and  the  issue  of 
the  other  the  other  moiety  of  the  land  ;  and  they  shall  hold  the  land  between 
ihem  in  common,  and  they  are  not  joint  tenants,  but  are  tenants  in  common. 
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Exeheq^trr,      And  the  cause  why  such  donees  in  such  case  have  a  joint  estate  Ibr  term  of 
PoE  dem       ^^^^^  \iye%  is,  for  that  at  the  beginning  the  lands  were  given  to  them  two, 
LiTTLiwooD    which  words,  without  more  saying,  make  a  joint  estate  to  them  for  term  of 
GassN.       ^^^^^  lives.  For  if  a  man  will  let  land  to  another,  by  deed  or  without  deed,  not 
making  mention  what  estate  he  shall  have,  and  of  this  make  livery  of  seisin ; 
in  this  case,  the  lessee  hath  an  estate  for  term  of  his  life ;  and  so,  inasmuch  as 
the  lands  were  given  to  them,  they  have  a  joint  estate  for  term  of  their  lives. 
And  the  reason  why  they  shall  have  several  inheritances  is  this,  inasmuch  as 
they  cannot,  by  any  possibility,  have  an  heir  between  them,  engendered  as  a 
man  and  woman  may  have,  &c.,  the  law  wills  that  their  estate  and  inheritance 
be  such  as  is  reasonable,  according  to  the  form  and  effect  of  the  words  of  the 
gift,  and  this  is,  to  the  heirs  which  the  one  shall  beget  of  his  body  by  any  of 
his  wiies ;  and  to  the  heirs  which  the  other  shall  beget  of  his  body  by  any 
of  his  wives,  &c.,  as  it  behoveth  by  necessity  of  reason  that  they  shall  have 
several  inheritances.     And  in  this  case,  if  the  issue  of  one  of  the  doneef, 
after  the  death  of  the  donees,  die,  so  that  he  have  no  issue  alive  of  his  body 
begotten,  then  the  donor  or  his  heir  may  enter  into  the  moiety  as  in  his  re?er- 
sion,  &c.,  although  the  other  donee  hath  issue  alive,  &c.    And  the  reason  \\ 
forasmuch  as  the  inheritances  be  several,  &c.,  the  reversion  of  them  in  law  is 
several,  &c. ;  and  the  survivor  of  the  issue  of  the  other  shall  hold  no  place  to 
have  the  whole." 

It  appears,  from  the  reasoning  of  Littleton^  that  the  words  "  heirs  of  their 
two  bodies,"  must  of  necessity  give  separate  inheritances,  because  they  ran 
mean,  in  the  case  put,  nothing  else  but  their  several  and  respeetite  heirs  of 
the  body.  And  if  an  estate  tail  in  common  may  be  given  by  such  words  de- 
noting the  several  heirs  of  the  body,  there  is  no  reason  why  an  estate  in  fee 
in  common  ma}'  not  be  given  by  the  like  words,  denoting  the  heirs  general) 
as  in  the  present  case. 

Accordingly,  we  find  an  express  authority  for  words  of  a  similar  import 
giving  an  estate  for  life  to  two,  as  joint  tenants,  with  an  estate  in  fee  to  them 
as  tenants  in  common,  subject  to  the  joint  estate  for  life,  in  2  Peere  W'l/- 
liams,  280,  Barker  v.  Giles  ;  and  the  same  case  in  3  BrotorCs  P.  C.  297, 
where  the  judgment  of  Lord  ^in^  was  affirmed  by  the  House  of  Lords.  That 
was  a  case  of  a  devise  of  lands,  to  be  sold  for  the  payment  of  debts  and 
legacies,  and  the  surplus  to  be  laid  out  in  lands,  to  be  settled  to  the  use  of 
the  testator's  two  nephews,  Robert  and  Jerome  Barker,  and  the  survivor  of 
them,  and  their  heirs  and  assigns  for  ever,  equally  to  hs  divided  between  thentt 
share  and  sfiare  alike. 

We  are  of  opinion,  therefore,  in  the  present  case,  as  Lord  King  was  in  that, 
that  the  devisees  took  an  estate  for  their  joint  lives,  and  the  life  of  the  survi- 
vor, upon  the  expiration  of,  or  subject  to  which  they  took  estates  in  fee 
simple,  as  tenants  in  common.  The  ejectment,  therefore,  cannot  be  main- 
tained during  the  life  of  Elizabeth  Green,  and  there  must  be  judgment  for 
the  defendant  of  non  pros. 

Judgment  for  the  defendant. 
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Attorney  General  v.  Bouwens  and  others.  Executors,  &c.     Excheqtier. 

INFORMATION  against  the  defendants  for  non-payment  of  probate  duty.   A  testatrix 

At  the  trial  before  Lord  Abinger,  C.B.,  at  the  Sittings  after  Hilary  Term,   pJSeTeesioS^of* 
a  special  verdict  was  taken  by  consent,  which  stated  the  following  facts : —   foreign  bondt, 

,  ,     , -^       ,  ^  1      1        1  •!•        1  which,  at  the 

Mary  Pelham,  on  the  26th  Marchj   1836,  made  her  last  will  and  testament  time  of  her 

in  writing,  duly  executed,  and  thereby  devised  and  bequeathed  all  her  estate  fhe  pjJ!^i!l^J  of 

and  effects,  goods,  and  chattels,  and  all  her  property  of  every  nature  and  Ointerbury. 

kind  whatsoever,  to  certain  persons  in  the  said  will  mentioned,  and  also  no«  marketable  se- 

minated  and  appointed  Theodore  Boutcens,  Eliza  Penelope  Boutcens,  and  ^F'V**  ^'^*^'" 

J  •        t_  i«     rr»i_         'J    -MM-  this  kingdmn, 

Christopher  Hodgson,  to  be  executors  and  executrix  thereof.   The  said  Mary  transforable 
PeMam  afterward?,  on  the  30th  March,  1837,  died  without  revoking  or  al-   only^and'^no 
tering  her  said  will,  and  the  sairl  7!  Bouwens,  E.  P.  Bouwens,  and  C.  Hodgson,   act  out  of  the 
on  the  27lh  April,  1837,  proved  the  said  will  in  the  Prerogative  Court  of  n^58j[I?ylo' 
Canterbury,  and  took  upon  themselves  the  execution  thereof.     The  said  J®°^^'      va 
Mary  Pelham  was,  at  the  time  of  her  death,  and  for  three  years  next  pre-      Held,  that 
ceding  that  event,  resident  in  Connaught-place,  in  the  parish  of  Paddington,  "^^Jt-^^xJin 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  Prerogative  respect  of 
Court,  and  at  the  time  of  her  death  she  was  possessed  of  personal  estate  and   ^i^^^  ^^^3  ^^ 
i     eflects  to  the  amount  of  38,609/.  3*.  \d.,  a  large  part  of  which  said  personal   »et»  tobead- 
I      estate  and  eOects,  amounting  to  the  sum  of  7,377/.  \Zs.  la.,  was  and  is  as  with  n  the  pro- 
Wlows;  that  is  to  say,  880/.  2*.  9c/.,  parcel  of  the  said  last-mentioned  sum,   jinceofCttn/.T- 
vas  and  consisted  of  six  written  instruments,  called  Russian  bonds,  and  of 
certain  other  written  instruments  thereto  attached,  and  called  dividend  war- 
nnts,  whereof,  at  the  time  of  her  death,  she  was  the  holder.     The  residue  of 
the  sum  of  7,377/.  13«.  Id,  consisted  of  certain  Danish  and  Dutch  bonds. 
^      [The  forms  of  these  bonds  were  respectively  set  out.] 

f  The  said  Russian,  Danish,  and  Dutch  bonds  respectively  were  and  are, 
\  ind  always  have  been,  marketable  securities  within  this  kingdom,  and  were 
\  and  are,  and  always  have  been  sold  and  transferred  within  this  kingdom,  by 
delirery  only,  and  the  bearers  thereof  respectively  have  always  been  deemed 
ind  reputed  to  be,  and  have  always  been  dealt  with  as  being  legally  entitled 
to  the  principal  monies  secured  by  the  said  bonds  respectively,  and  to  the 
interest  from  time  to  time  accruing  in  respect  of  the  same,  it  has  never  been, 
^  is  necessary  to  do  or  perform  any  act  whatever  out  of  the  kingdom  of 
^land  in  order  to  render  a  transfer  of  any  of  the  bonds  valid ;  and  the 
Wafers  of  the  said  bonds  respectively  have  always  been  dealt  with  by  the 
'gents  of  the  empire  of  Russia,  and  of  the  kingdoms  of  Denmark  and  Holland 
Respectively,  as  the  persons  duly  entitled  to  the  principal  monies  secured  by 
the  said  bonds  respectively,  and  the  interest  or  dividends  from  time  to  time 
Accruing  in  respect  of  the  same;  and  such  agents  have  always  paid  all  monies 
due  and  payable  for  or  in  respect  of  the  said  bonds  respectively,  according  to 
^he  tenor  and  efiect  thereof,  to  the  bearers  of  the  same.  In  regard  to  the  Danish 
^  Russian  bonds,  there  hath  always  been,  in  the  kingdom  of  England,  a 
Uwfally  authorized  agent  of  the  empire  of  Russia  and  of  the  kingdom  of 
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Denmark  respectively,  for  the  purpose  of  paying  the  interest  or  diTJdenrls 
from  time  to  time  accruing  in  respect  of  the  same  bonds  respectively  to  the 
bearers  thereof;  but  as  to  the  said  Dutch  bonds,  there  is  not,  nor  ever  has 
been  in  this  kingdom,  a  lawfully  authorized  agent  of  the  kingdom  of  Uolhndf 
for  the  purpose  of  paying  the  dividends  or  interest  from  time  to  time  arising 
in  respect  of  the  said  Dutch  bonds,  but  such  dividends  or  interest  are  pay- 
able solely  at  Amsterdam,  No  part  of  the  principal  money  secured  by  the 
said  bonds  has  as  yet  been  paid  upon  any  of  the  said  bonds  to  the  holders 
thereof,  but  all  the  dividends  or  interest  accruing  in  respect  of  the  said  bonds 
have  been  regularly  paid  to  the  holders  thereof  in  due  manner. 

The  said  Mary  Pelham,  at  the  time  of  her  death  being  so  possessed  of  the 
said  Russian,  Danish,  and  Dutch  bonds,  to  the  amount  of  7,377/1  13«.  Id,  u 
aforesaid,  the  said  bonds,  at  the  time  of  her  death,  were  at  her  residence,  and 
within  the  jurisdiction  aforesaid;  and  immediately  ader  her  death  the  said 
bonds  came  into  the  possession  of  the  said  T.  Bouwens,  E,  P.  Bauwens,  and 
C.  Hodgson,  as  being  part  of  the  personal  estate  and  eflects  of  the  said 
Mary  Pelham,  together  with  the  residue  of  her  said  personal  estate  and 
effects.     And  the  said  T.  B.,  E.  B,  P,  and  C,  H.,  as  such  executors  and 
executrix,  afterwards,  and  without  doing  or  causing  to  be  done  any  act  ootoT 
the  kingdom  oi  England,  or  out  of  the  jurisdiction  of  the  Prerogative  Court, 
sold  and  delivered  them  to  certain  persons  to  the  jurors  unknown,  and  re- 
ceived, as  the  price  of  and  for  the  said  bonds,  certain  monies,  amountiog  to 
the  said  sum  of  7,377/.  13«.  Id, 

And  the  said  T,  B,,  E.  B,  P.,  and  C,  H ,  upon  the  occasion  of  proving  the 
will  of  the  said  Mary  Pelham,  made  oath  that  the  estate  and  effects  of  the 
said  Mary  Pelham,  which  she  in  any  way  died  possessed  of  or  entit'ed  to^aod 
for  and  in  respect  of  which  probate  of  the  said  will  was  to  be  granted,  were 
«nder  the  value  of  35,000/.,  to  the  best  of  the  knowledge,  information,  and 
belief  of  them  the  said  7!  B,,  E.  B,  P„  and  C,  //.  And  the  said  T,  Bn 
E,  P,  B,,  and  C,  H,  then  duly  paid  the  sum  of  450/.  for  the  duty  payable  in 
respect  of  the  said  sum  of  35,000/. 

No  duty  has  been  paid  upon  the  sum  of  7,377/.  \%s.  Id,  vested  in  the  nid 
bonds,  and  the  said  T.  B.,  E,  P,  B.,  and  C.  H,  have  refused  to  pay  the  pro- 
bate duty  claimed  in  respect  thereof. 

The  points  marked  fur  argument  on  the  part  of  the  crown  were  these : 

The  Attorney  General  claims  the  payment  of  duty,  under  the  55  Gto.  % 
c.  184,  schedule  part  3,  tit.  "  Probate;"  and  will  contend  that  the  facU  dis- 
closed on  the  special  verdict,  shew  that  the  said  Russian,  Danish,  and  DttA 
bonds,  therein  mentioned,  were  respectively  liable  to  probate  duty  in  the 
hands  of  T,  B.,  E.  P,  B.,  and  C,  H,,  executors  and  executrix  of  Mary  /W* 
ham;  because,  at  the  time  of  the  decease  of  the  said  Mary  Pelham,  the  slid 
bonds  respectively  formed  part  of  the  personal  estate  and  eflects  of  the  said 
Mary  Pelham,  within  the  jurisdiction  of  the  Prerogative  Court  of  Canierbitrfi 
by  which  Court  probate  of  the  will  of  the  said  Mary  Pelham  was  granted. 

The  points  for  argument,  on  behalf  of  the  defendants,  were  as  lblk>ws: 

The  defendants  intend  to  argue,  that  probate  duty  is  not  payable  in  respect 
of  any  or  either  of  the  securities  mentioned  in  the  special  verdict.  That  such 
securities  being  evidence  only  of  debts  due  to  the  testator's  estate,  from 
debtors  out  of  the  jurisdiction  of  the  Spiritual  Court,  are  not  any  estate  or 
effects  within  the  meaning  of  the  Statute  55  Geo.  3,  c.  184,  or  any  other  Act 
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or  pronsMxis  rdtting  to  the  pftyment  of  the  probate  duty.  That  such  secu- 
rities must,  in  reference  to  such  duties,  be  taken  as,  and  deemed  to  be»  pro- 
perty in  a  fiireign  country,  and  only  legally  aTaikble  there. 

Sir  R,  M.  Rolfe,  &  G^  for  the  Crown. — ^The  question  before  the  Court  is» 
whether  this  case  is  governed  by  the  decisions  in  The  Attorney  General  t. 
Dmumd{a\  and  The  Attorney  General  \.  Hope(by     In  the  first  of  these 
csseSy  the  testator,  at  the  time  of  his  death,  was  the  holder  of  Erenck  rentes ; 
and  in  the  latter,  the  testator  was  owner  of  a  certain  amount  of  American 
stock ;  and  it  was  held,  that  that  property  was  not  liable  to  probate  duty, 
OD  the  ground  of  its  not  being  within  the  jurisdiction  of  the  Court  of  Probate, 
it  being  receivable  and  transferable  in  France  and  America  only.    But  the 
present  case  is  clearly  distinguishable  from  those  cases,  for  all  these  bonds 
are  marketable  securities  in  this  country  ;  they  are  transferable  here  by  deli- 
T«ry,  they  are  payable  to  the  bearers,  who  are  always  considered  entitled  to 
the  principal  monies  secured  by  them,  and  to  the  interest  due  in  respect  of 
them ;  nor  is  it  necessary  to  do  any  act  out  of  this  kingdom  to  render  their 
transfer  valid.    Suppose  an  action  to  be  brought  against  these  executors, 
vaiplene  adminietraverunt  pleaded,  and  at  the  trial  administration  is  proved 
of  all  the  property,  except  these  bonds,  which  were  converted  into  money  by 
the  executors  after  the  death  of  the  testatrix,  would  the  plea  be  supported? 
Or,  suppose  these  bonds  to  be  in  the  hands  of  a  banker,  who  refuses  to 
deliver  them,,  and  the  executors  bring  trover  for  them,  could  they  recover,  as 
executors,  under  a  probate,  when  no  duty  had  been  paid  in  respect  of  this 
property  1     Or.  suppose  the  bonds  had  been  sold  by  the  banker,  and  trover 
hid  been  brought  for  damages ;  to  allow  the  executors  to  recover  damages, 
would  be  to  allow  them,  by  means  of  a  probate,  to  recover  property,  in  respect 
of  which  no  duty  had  been  paid.     The  case  of  Hunt  v.  Stevens  (e),  decides 
that  an  administrator,  who  shews  that  he  sues  for  a  greater  value  than  is 
covered  by  the  ad  valorem  stamp  of  his  letters  of  administration,  shews  his 
tdmiiiistration  to  be  void,  and  cannot  recover.     The  present  case  is  easily 
distinguishable  from  The  Attorney  General  v.  Dimond,  and  The  Attorney 
Omeral  v.  Hope,  since  in  those  cases  certain  important  acts  were  necessary 
to  be  done  in  a  foreign  country  to  enable  parties  to  get  possession  of  the  pro- 
perty; but  here  no  step  need  be  taken  out  of  this  kingdom  to  give  validity 
to  the  transfer  of  these  bonds.     It  was  also  urged  in  the  latter  of  those  cases, 
ttat,  as  property  situated  in  a  foreign  country  might  be  liable  to  duty  there, 
to  compel  the  payment  of  duty  in  this  country,  would  be  forcing  the  executors 
to  pay  it  twice  over ;  but  in  the  present  case  the  bonds  are  marketable  in  this 
coantry,  they  are  transferable  by  delivery  here,  and  in  all  respects  resemble 
personal  chattels,  which  are  capable  of  being  converted  into  money.     The  au- 
thority of  Gorgier  v.  Mieville  (d),  will  not  he  disputed.    It  was  there  held  that 
Bmeeian  bonds,  which  resemble  the  present  instruments,  might  be  pledged 
by  an  agent,  in  whose  hands  they  were  placed  for  a  special  purpose,  and  that 
1^  party  so  taking  them  in  ignorance  that  the  agent  was  not  the  real  owner, 
might  acquire  a  good  title  to  them.     The  precise  form  of  the  instrument  is  of 
little  importance;  the  material  circumstance  is,  that  it  is  capable  of  being  con- 
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verted  into  money  in  this  country.  It  would  be  sufficient  if  there  were  a  mere 
piece  of  paper,  provided  it  could  be  sold  in  the  market,  and  transferred  by 
delivery. — [Parke,B. — Your  argument  is,  that  foreign  bills  of  exchange,  pay- 
able here,  in  the  possession  of  a  testator  at  the  time  of  his  death,  would  be 
liable  to  probate  duty.] — Undoubtedly  they  would,  if  transferable  on  de- 
livery. That  state  of  things  must  often  have  arisen  with  respect  to  Iriik 
and  Englith  bank  notes,  the  former  of  which  circulate  extensively  at  LiW- 
pool,  and  the  latter  in  Dublin,  On  these  grounds,  it  is  contended  that  the 
two  cases  referred  to  are  capable  of  being  distinguished  from  the  present,  and 
that  judgment  must  be  for  the  crown. 

Sir  C  WethereUy  for  the  defendants. — ^The  decisions  in  Tke  Attarney 
General  v.  Dimond  and  The  Attorney  General  v.  Hope,  cannot  be  distinguished 
from  the  present  case.  What  difference  in  substance  is  there  between  the 
present  bonds  and  the  French  rentes  and  American  stock  ?  Probate  duty 
depends  upon  locality ;  and  property,  to  be  subject  to  it,  must  be  within  the 
jurisdiction  of  the  Court  of  Probate.  Property  from  a  distant  part  of  the 
world,  coming  into  the  hands  of  an  executor,  is  to  be  administered  by  him, 
but  is  not  liable  to  probate  duty.  A  judgment  of  the  superior  Courts  of 
Weetmineter  is  bonum  notabile  in  the  province  of  Canterbury,  So  a  bond 
is  to  be  administered  within  the  jurisdiction  where  it  happens  to  be  at  the 
time  of  the  testator's  death.  But  it  has  always  been  held,  that  simple  con- 
tract debts  are  not  bona  notabilia  at  the  place  where  the  creditor  resides (f). 
Now,  the  certificates  that  have  been  granted  in  this  case  are  not  judgment! 
nor  specialties,  nor  have  they  locality  in  this  kingdom.  They  resemble  bills 
of  exchange  accepted  by  the  financial  officers  of  the  foreign  governments. 
Now^  a  bill  of  exchange  has  no  locality  at  the  place  where  the  holder  lives, 
because  it  is  in  the  nature  of  a  simple  contract  debt,  Yeoman  v.  Brair 
$haw  (/) ;  although  it  has  become  negotiable  by  the  custom  of  merchants. 
If,  then,  this  property  is  considered  liable  to  duty,  the  effect  of  such  a  decision 
will  be  to  localize,  within  the  province  of  Canterbury,  debts  that  are  payable 
abroad,  whilst  debts  of  a  similar  nature,  owing  in  this  country,  are  not  held 
to  be  local.  In  Byron  v.  Byron  (y),  a  judgment  had  been  entered  up  in  the 
superior  Court  for  a  debt  due  in  Devonshire,  and  that  circumstance  was  held 
to  give  locality  to  the  debt.  In  Hunt  v.  Stevens,  the  goods  were  within 
the  jurisdiction  of  the  Prerogative  Court ;  but  here,  the  defendants  contend 
that  the  property  in  question  was  never  within  the  limits  of  the  jurisdiction. 
That  case,  therefore,  has  no  application.  It  is  admitted  that  there  is  a  title  to 
these  instruments  under  the  will,  but  ^t  does  not  therefore  follow  that  there 
is  any  title  under  the  probate,  since  that  is  governed  by  the  rule  of  locality. 
It  is,  therefore,  submitted,  that  this  question  is  decided  by  the  authorities  of 
The  Attorney  General  v,  Dimond,  and  The  Attorney  General  v.  Hope, 


I 
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r 
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Sir  R.  M.  Rolfe,  in  reply. — The  argument  on  the  other  side  has  been  con- 
fined to  a  supposed  analogy  between  this  case  and  those  which  relate  to  hoM 
notabilia  ;  but  in  truth,  the  question  is,  whether  these  bonds  have  a  locality 


^ 


(e)  Vin.  Abr.  Administration,  (A.)  ^ 
Com.  Dig.  Administration  (A.)  "(n). 


f/)  Holt,  42;  Carth.392;  12  Mod. 
107 ;  3  Salk.  70. 
{g)  Cro.  Eliz.  472. 


B  wTk:<a  ji£2-uiiefxx:se.  nsl^i  l.u«<«a.  J'oiaml   cr^  J*fcC*i   NlS^Ls  v-mri 

ir%  au«-L   .itr.^   i:»r:rT=^.'    i.'Ji-i-    ^'i  rata"  -Ja"  ul 

at  the  diT^i^>is  '-c  *!»  Irts^t  ':».»ii>  ir^  ;;..-liii:  *..  rr  ;  i:  _£iT  jtz*^...*:!!-  AiL 
lesc  in«:rafl»&r.tA  ak«*  :iBea  •lear./  i-iiTie-:  ▼t-I  i  "rev  a.  u---:  ito^r:.:*^ 
abject  of  «4^  a^  euJr  vic-t-siisaliiit  1*^:01  !a.Ti:  ':  Jimi  Trt:  ^ecuii 
erdJct  also  £nl*T  ^^^^  ^  ^  ^.cii»  cvne  '.:  rjat  :i:&«-=>si:c  :c  :^<f  cA^crcrs 


bem,  witbMit  domz  ^aj"  mt,  ct.:  hT  lut  ^Tir^ixtjie  <.€  lie  Prec*:ci:  'v  iV urt, 
or  7,000/-  and  upwards  whxi  ii*T  bad  rE«T<4.  B^  :r«?  ^  G^\  3,  0,  IS4* 
teertain  dutj  i*  granttdoG  prvla'-e^.  in  pTv-pirLta  n.-  \:x  rilae  -  ci"  ::^?  es:*'e 
^deflects,  ibr<jr  in  resfpect  of  »ii:i  Kici  pr:l»:e  sbill  be  jracioi ;"  *txi  ilv 
avhas  been  settled  bv  ibe  t«o  ca«e»  of  71«  Jttcm^  Gmm:/  t.  P/wtwiW. 
«d  7X«  Aiiomey  Gemerai  v.  //s/^*,  iLit  the  duly  s  zo  be  rv^uUux?.  iK»l  bv 
heTBliie  of  all  the  a^Krt<»  which  ^nexeciiioror  administrator  may  uhiniai oly 
tdouDiMer  by  Tirtue  of  the  will,  or  letters  of  administraiion,  but  by  the  value 
f  SQch  parts  as  are,  at  the  death  of  the  deceased,  within  the  jurisiliction  of  the 
piritual  judge,  by  whom  the  probate,  or  letters  of  administration,  are  ^rsinttH). 
rbe  question  is,  therefore,  whether  these  securities  are  to  Ih>  a>nsidvnHl  ns 
uuets  locally  situate  within  the  province  of  Canterhnry^  at  the  tiiun  of  the 
ntatrijc's  death.  The  two  cases  above  cited  decidetl  that  French  rvntoH 
lod  American  stock,  which  are  part  of  the  national  debt  of  France  and 
America  respectively,  and  are  transferrable  there  only,  and  debts  due  fn»ni 
Persona  in  America,  were  not  assets  locally  situate  here.  Hut  it  w  here  eon* 
^nded,  and  we  think  rightly,  that  the  property,  which  is  the  Hubjecl  of  tliJN 
iM)niry,  is  distinguishable,  and  had  a  locality  in  EmjLmd,  Whatever  niiiy 
liftTe  been  the  origin  of  the  jurisdiction  of  the  ordinary  to  grant  prolmlo.  it  is 
dear  that  it  is  a  limited  jurisdiction,  and  con  be  exercised  in  n'H|H!i:t  of  ihoM* 
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effects  only  which  he  would  have  had  himself  to  administer,  in  cases  of 
tacy,  and  which  must,  thereforei  have  been  so  situated  as  that  he  couU 
disposed  of  them  in  pios  usum.  As  to  the  locality  of  many  descripti 
effects,  household  and  moveable  goods  for  instance,  there  never  could  I 
dispute :  but  to  prevent  conflicting  jurisdictions  between  diflerent  ordii 
with  respect  to  choses  in  action  and  titles  to  property,  it  was  establisl 
law,  that  judgment  debts  were  assets,  for  the  purposes  of  jurisdiction, 
the  judgment  is  recorded ;  leases,  where  the  land  lies  ;  specialty  debts, 
the  instrument  happens  to  be ;  and  simple  contract  debts,  where  the  < 
resides  at  the  time  of  the  testator^s  death.  And  it  was  also  decided,  t 
bills  of  exchange  and  promissory  notes  do  not  alter  the  nature  of  the  { 
contract  debts,  but  are  merely  evidences  of  title,  the  debts  due  on  these  ii 
ments  were  assets  where  the  debtor  lived,  and  not  where  the  instrumen 
found.  In  truth,  with  respect  to  simple  contract  debts,  the  only  act  of 
nistration  that  could  be  performed  by  the  ordinary,  would  be  to  reco^ 
receive  payment  of  the  debt,  and  that  would  be  done  by  him  within 
jurisdiction  it  happened  to  be.  These  distinctions  being  well  establish 
seems  to  follow,  that  no  ordinary  in  England  could  perform  any  act  of 
nistration  within  his  diocese,  with  respect  to  debts  due  from  persons  rei 
abroad,  or  with  respect  to  shares  or  interests  in  foreign  funds  payable  a1 
and  incapable  of  being  transferred  here ;  and  therefore  no  duty  wou 
payable  on  the  probate  or  letters  of  administration  in  respect  of  such  ef 
but,  on  the  other  hand,  it  is  clear  that  the  ordinary  could  administer  all 
tels  within  his  jurisdiction  ;  and  if  an  instrument  is  created  of  a  c 
nature,  capable  of  being  transferred  by  acts  done  here,  and  sold  for  n 
here,  there  is  no  reason  why  the  ordinary,  or  his  appointee,  should  not 
nister  that  species  of  property.  Such  an  instrument  is,  in  effect,  a  sal 
chattel,  and  follows  the  nature  of  other  chattels  as  to  the  jurisdiction  to 
probate.  In  this  case,  assuming  that  the  foreign  governments  are  liable 
sued  by  the  legal  holder,  there  is  no  conflict  of  authorities,  for  their  gc 
ments  are  not  locally  within  the  jurisdiction,  nor  can  be  sued  here ;  and  i 
of  administration  can  be  performed  in  this  country,  except  in  the  di 
where  the  instruments  are,  which  may  be  dealt  with,  and  the  money  rec 
by  their  sale  in  this  country.  Let  us  suppose  the  case  of  a  person  < 
abroad,  all  whose  property  in  England  consists  of  foreign  bills  of  exch 
payable  to  order,  which  bills  of  exchange  are  well  known  to  be  the  sul 
of  commerce,  and  to  be  usually  sold  on  the  Royal  Exchange.  The  ool 
of  administration  which  his  administrator  could  perform  here,  would  t 
sell  the  bills,  and  apply  the  money  to  the  payment  of  his  debts.  In  on 
make  titles  to  the  bills,  to  the  vendee,  he  must  have  letters  of  administra 
in  order  to  sue  in  trover  for  them,  if  they  are  improperly  withheld  from  hii 
must  have  letters  of  administration.  For  even  if  there  were  a  foreign  t 
nistration,  it  is  an  established  rule  that  an  administration  is  necessary  i 
country  where  the  suit  is  instituted,  {Story  on  the  Conflict  of  Laice,  p.  • 
and  that  these  letters  of  administration  must  be  stamped  with  a  duty,  ac 
ing  to  the  saleable  value  of  the  bills  ;  the  case  of  Hunt  v.  Stevens  is  ai 
press  authority.  If  this  be  the  law  in  the  supposed  case,  it  is  impossit 
distinguish  it  from  that  under  consideration.  Here  are  valuable  insmio 
in  England,  the  subjects  of  ordinary  sale ;  the  debtors,  by  virtue  of 
instruments  (if  there  are  any)  resident  abroad,  out  of  the  jurisdiction  ol 
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orffinary,  and  consequently  there  being  no  fear  of  confiicting  rights  between 
the  jurisdictions  who  are  to  grant  probate.  If  these  were  the  only  effects  in 
Emgland  of  the  deceased  (a  supposition  which  would  simplify  the  case),  there 
roald  be  no  question  as  to  the  necessity  of  probate ;  not  only  to  make  title 
o  them  by  sale  to  any  one,  who  knew  that  they  were  the  property  of  the  de- 
ieftsed,  or  chose  to  inquire  into  the  title,  but  certainly  in  order  to  sue  for 
hem  against  a  wrong  doer ;  against  a  banker,  for  instance,  who  had  received 
hem  from  the  deceased,  and  refused  to  deliver  them  to  the  executor  or  ad- 
niiiistrator,  and  the  probate  must  surely  be  stamped  according  to  the  value 
if  the  only  efiects  which  could  be  sold,  disposed  of,  or  recovered  under  it. 
ind,  if  this  be  true,  if  they  were  the  only  efiects,  it  must  be  true  that  the  duty 
iiixst  be  paid  on  their  value,  if  they  form  part  of  the  efiects  of  the  deceased. 
i¥e  think,  therefore,  that  in  this  case  these  instruments  are  of  the  nature  of 
raluable  chattels,  saleable  here,  and  which  can  be  administered  here,  and 
Ihorefore,  that  their  amount  should  be  included  in  the  value  of  the  efiects  of 
Aie  testatrix.     The  judgment,  therefore,  must  be  for  the  Crown. 

Judgment  for  the  Crown. 


The 

Attorney 

General 

r. 

BOUWENS. 


IN  THE  EXCHEQUER  CHAMBER  (IN  ERROR.) 


Levi  v.  Langridge. 


¥N  this  case  a  writ  of  error  was  brought  on  the  judgment  of  the  Court  of 
Exchequer,  (Vide  1  M.  &  Hurl.  134 ;  S.  C.  2  Mees,  &  W.  519.)  The 
Case  was  argued  on  the  9  th  of  January ^  1838,  by  Erie,  for  the  plain  tifi*  in 
irror,  and  Bampae,  Serjt,  for  the  defendant  in  error.  For  the  plaintifi'it  was 
lootended,  that  the  circumstances  did  not  fall  within  the  principle  o(  Paisley 
V.  Freeman  (a),  (although  so  considered  by  the  Court  below),  because  there 
Ihe  representation  upon  which  the  action  was  founded,  was  made  directly  to 
die  plaintifi*;  as  was  also  the  case  in  other  authorities  of  the  same  description. 
Bayerafi  v.  Creasy  (h\  Foster  v.  Charles (c),  Corbett  v.  Broum  (rf),  //tim- 
pkreyy.  Pratt  (e),  Polhill  v.  fValter(/),  and  Lyde  v.  Barnard  (jg)^  were 
Msrredto. 

The  judgment  of  the  Court  was  subsequently  delivered  by 

Lord  Dbnman,  C.  J. — ^We  agree  with  the  Court  of  Exchequer,  and  affirm 
jfte  judgment,  on  the  ground  stated  by  Mr.  Baron  Parke,  "  That  as  there  is 
Aaad»  and  damage,  the  result  of  that  fraud,  not  from  an  act  remote  and  con- 
lequential,  but  one  contemplated  by  the  defendant  at  the  time,  as  one  of  its 
l^oltSy  the  party  guilty  of  the  fraud  is  responsible  to  the  party  injured.^' 

Judgment  affirmed. 


(«)  3  T.  R.  51. 
r*)  2  Eist^  105. 

6  Bing.  396;  S.  C.  7  Bing.  105. 

8  Bing.  33;  1  Mo.  &  S.  §i 


(e)  5  Bli.  N.  S.  154. 
(/)  3  B.  &  Ad.  114. 
(g)  IM.  &  W.92;  1  Gale,  388 


The  father  of 
the  plaintiff 
purcoased  a 
gun  at  the  shop 
of  the  defend- 
ant,  and  stated 
at  the  time  that 
he  purchased  it 
for  the  use  of 
himself  and 
his  sons.    The 
defendant  war- 
ranted, and  re- 
presented that 
the  ffun  was 
ma^  by  iV., 
and  was  a  good, 
safe,  and  secure 
gun.    The 
plaintiff  used 
the  gun,  which 
exploded  and 
shattered  his 
arm : — Held, 
that  the  action 
was  maintain- 
able, on  the 
ffround  of 
fraud. 
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BaU  then  applied  for  interest  on  the  judgment  from  the  time  that  execution 
had  been  delayed  by  the  writ  of  error ;  and  argued  that  section  30  of  the 
Statute  3  &  4  WUL  4,  c.42,  was  imperative  where  judgment  was  given  for  the 
defendant  in  error  ;  and  the  Court  accordingly  ordered  it  to  be  allowed,  at 
the  rate  of  4L  per  cent. 


Jmte  15. 


TRIAL  AT  BAR.    TRINITY  VACATION,  1838. 
Before  Lord  Abinger,  C.B.,  Parke,  Bolland,  and  Aldbrson,  Bs. 


Layburn  and  others  t?.  Crisp  and  others. 


Where  a  docu- 
ment has  been 
put  in  by  one 
party,  and  cer« 
tain  portion!  of 
it  have  been 
read  at  the  de- 
sire of  the  op- 
posite party, 
with  a  view  to 
produce  an 
effect  upon  the 
jury,  it  IS  too 
late  for  the  lat- 
ter party  to 
object  to  its 
adjnissibility. 
A  decree  of 
a  Court  of 
equit]^  in  rmm 
referring  to  cer- 
tain deposi- 
tions, may  be 
read  in  evi- 
dence, without 
the  production 
of  the  deposi- 
tions; but 
SembU^ihtLt 
the  deposition! 
may  be  put  in 
as  the  evidence 
of  the  opposite 
party. 


^T^HIS  was  an  issue  directed  by  Aiderson,  B.,  from  the  equity  side  of  the 
Exchequer,  for  the  purpose  of  trying  two  questions.  First,  "  Whether 
from  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  the  deputy 
oyster  meters  of  the  city  of  London  have  had  and  exercised,  and  still  of  right 
ought  to  have  and  exercise,  the  exclusive  right  and  privilege,  by  themselves 
or  their  servants,  of  measuring,  shovelling,  unloading  and  delivering,  all 
oysters  which  have  been  or  may  be  brought  in  any  boat  or  vessel  along  the 
water  of  TTiamee  for  sale,  to  every  place  within  the  limits  of  the  port  of  Lour 
don,  and  to  have  and  receive  a  reasonable  compensation  for  so  doing."  And 
secondly,  "  whether  the  sum  of  eight  shillings  for  every  score  for  the  first  one 
hundred  bushels,  and  four  shillings  for  every  score  of  bushels  of  the  remainder 
of  any  cargo  of  oysters  brought  on  board  of  any  oyster  vessel  to  any  market 
within  the  limits  of  the  said  port  of  London  for  sale,  or  any  other  and  what 
sum  of  money  be  a  reasonable  and  proper  recom pence  to  the  aforesaid  deputy 
oyster  meters  for  the  labour  of  shovelling,  unloading,  and  deliv^ing  out  of 
the  said  oysters." 

Counsel  for  the  plaintiffs,  Sir  F.  Pollock,  Theeiger,  R.  V.  Riekardi, 
and  W.  Wood;  for  the  defendants.  Sir  W.  W.  Follett,  PiaU,  Willcoek,  and 
Channeli, 

Sir  F,  Pollock  put  in  evidence  a  decree  of  the  Court  of  Exchequer,  in  the 
case  of  Milbum  v.  Fisher,  bearing  date  -Way  13th,  1783.  This  decree  directed 
an  issue  to  try  this  question,  "  whether  the  sum  of  Ss.  per  score  for  the  M 
hundred  bushels,  and  4e.  per  score  for  the  remainder  of  the  cargo  on  hoard 
each  of  the  oyster  vessels  brought  to  BillingegcUe  market  for  sale,  be  a  rea- 
sonable and  proper  rccompcnce  to  the  plaintiffs,  the  deputy  day  meters,  ibr 
the  shovelling,  unloading,  and  delivering  out  the  said  oysters."  The  decree 
recited  the  bill  and  answer,  and  was  drawn  in  the  usual  manner,  upon  bel^ 
ing  counsel,  and  reading  the  depositions  and  exhibits.  The  bill  and  answer 
were  also  put  in,  together  with  a  decretal  or^et  o^  February  9th,  I784,whidi 
after  stating  that  the  issue  had  been  found  for  the  plaintiffs,  directed  as 
account  to  be  taken.  Certain  passages  were  then  read  from  the  decree^  ^ 
the  instance  of  Sir  W.  W,  Follett, 


Sir  W.  W.  Follett  and  Piatt,— The  plaintiffs  are  bound  to  read  the  depoii- 
tions,  as  they  form  part  of  the  record,  and  are  referred  to  in  tlie  decree.-* 
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[Lord  Abingfir,  C.  B. — ^The  decree  states  that  the  depositions  were  read,  and 
the  counsel  heard,  but  it  neither  recites  the  depositions  nor  the  arguments  of 
counsel.] — This  decree  is  not  like  the  verdict  of  a  jury. — [Parke,  B. — It  is 
analogous  to  a  verdict,  and  is  admissible  in  the  same  manner.  The  Lord 
Qiancellor  is  judge  both  of  fact  and  law.]— The  question  here  is,  the  existence 
of  a  certain  custom. '  The  object  of  putting  in  the  decree  is  to  shew  that  the 
equity  judge  was  of  opinion  that  the  custom  existed.  The  decree  professes 
to  be  founded  on  the  depositions  and  exhibits  annexed :  the  latter  are  clearly 
admissible ;  and  the  former  ought  to  be  read,  to  enable  this  Court  to  see 
whether  the  question  of  the  custom  has  been  determined  by  this  decree;  for 
if  no  evidence  of  the  immemorial  appointment  of  deputy  day  meters  be  found 
upon  the  depositions,  but  merely  evidence  of  the  date  of  their  appointment, 
it  will  he  plain  that  the  decree,  which  is  founded  upon  these  depositions,  does 
Dot  aflbrd  proof  of  a  custom,  and  is  therefore  itself  inadmissible.  It  follows, 
then,  either  that  the  decree  is  not  evidence  in  the  present  stage  of  the  cause, 
or  if  it  be  evidence,  that  the  depositions  should  be  read  also.  It  does  not  fol- 
low, from  the  fact  of  an  issue  having  been  directed  to  ascertain  the  amount 
doe  to  the  day  meters,  that  the  equity  judge  was  satisfied  of  the  existence  of 
the  custom ;  and  if  no  such  custom  appear  upon  the  bill  and  answer,  it  is  clear 
that  he  could  not  have  formed  any  decision  respecting  it.  The  depositions 
ferm  part  of  the  record,  and  if  they  were  produced,  this  Court  would  be  able 
to  determine  the  weight  to  which  the  decree  is  entitled. — [Altierst/n,  B. — The 
iepoeitions  constitute  part  of  the  record,  merely  for  the  purpose  of  enabling 
the  Court  of  error  to  decide  upon  the  whole  case.] 

Sir  F,  Pollock  and  Thenger^  contra, — ^The  defendants^  counsel  are  too  late 
tt  objecting  to  the  admissibility  of  this  decree,  aAer  they  have  insisted  upon 
thereadingof  a  portion  of  it  The  plaintiffs  are  not  bound  to  produce  the 
leposttions,  for  they  are  not  recited,  but  merely  referred  to  in  the  decree.  As 
»ell  might  it  be  contended  that  a  rule  of  Court  could  never  be  proved  without 
iho  proving  the  affidavits  to  which  it  refers ;  or  that  the  plaintiffs  would  be 
hoond  to  read  the  arguments  of  counsel,  because  they  are  referred  to  in  the 
decree.  On  the  same  ground  it  might  be  maintained,  that  a  verdict  could 
never  be  proved,  unless  it  were  shewn  on  what  evidence  the  jury  formed  their 
opinion.  It  is  stated  in  Buller's  Nisi  Prius,  p.  235,  that  "  if  a  party  wants 
Ito  avail  himself  of  a  decree  only,  and  not  of  the  answer  or  depositions,  the 
decree  being  under  the  seal  of  the  Court  and  enrolled,  may  be  given  in  evi- 
dence, without  producing  the  bill  and  answer." 

Sir  W.  W,  FolleU,  in  reply.— With  regard  to  the  lateness  of  the  objection, 
4e  answer  is,  that  until  the  decree  is  read,  it  is  impossible  to  ascertain 
Whetbtf  it  will  be  necessary  to  insist  upon  the  production  of  the  depositions. 
The  decree  is  silent  as  to  the  custom  ;  it  is  therefore  necessary  to  resort  to 
8ie  depositions,  to  discover  whether  the  Court  has  formed  any  judgment  upon 
Jfce  existence  of  a  custom.  In  the  case  of  a  verdict  being  offered  in  evidence, 
*  often  becomes  necessary,  with  a  view  to  apply  the  judgment,  to  shew  what 
^ns  proved  at  the  trial 
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lord  Abikobr,  C.  B.— Where  it  does  not  appear  by  the  record  what  particu- 
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lar  custom  is  in  dispute,  it  is  the  practice  to  shew,  by  the  evidence  given  at  the 
trial,  what  custom  was  in  question.     In  indebitatus  tummpni,  for  example, 
the  pleadings  would  give  no  information,  and  therefore  it  becomes  necessary 
to  shew  what  passed  at  the  trial.     The  first  question  is,  whether  this  decree 
is  evidence  at  all.     As  to  that  point,  I  am  not  prepared  to  say  that  it  may 
not  be  admissible  as  it  stands,  or  that  it  may  not  be  evidence  per  ee  of  the 
facts  stated^n  the  bill  and  answer.   As  to  the  question,  whether  the  party  who 
puts  in  the  decree  is  bound  also  to  put  in  the  depositions,  I  am  of  opinion 
that  he  is  not  so  bound.  Where  a  bill  has  been  filed  to  perpetuate  testimony, 
which  a  party  wishes  to  use  with  the  view  of  proving  the  custom,  he  must 
first  prove  the  decree.    But  where  a  decree  is  in  itself  admissible,  the  evi- 
dence on  which  it  was  founded  need  not  be  previously  read.     To  require  tlie 
deposition  to  be  produced  in  the  present  case,  would  be  to  make  this  Court 
sit  in  judgment  on  the  decision  of  1783.     The  decree  in  question  is  nothing 
less  than  the  opinion  of  the  equity  judge,  that  certain  rights  were  established; 
and  into  the  particular  grounds  of  that  opinion  we  cannot  look.     If,  howeTer, 
there  is  any  ambiguity,   I  think  Sir  W.  FoUett  may   put  in   the  depoii 
tions.     But  at  present  the  decree  is  prima  facie  evidence,  and  may  be  retd 
accordingly. 

Parke,  B. — A  decree  is  evidence,  in  the  same  manner  as  a  verdict  in  • 
Court  of  law  is  evidence ;  and,  at  all  events,  the  objection  to  its  admissibility 
comes  too  late,  afler  it  has  been  actually  read.  I  am,  moreover,  of  opinioo, 
upon  looking  at  the  prayer  in  the  bill,  and  also  at  the  answer,  that  the  cus- 
tom is  really  in  issue.  The  decree  is,  therefore,  admissible,  subject  to 
such  observations  as  Sir  W,  Follett  may  think  proper  to  make  upon  iti 
eflect.  The  next  question  is,  whether  the  depositions  must  be  read ;  and  1 
am  of  opinion  that  the  plaintiffs  are  not  compelled  to  read  them.  The  only 
object  of  reading  them  would  be  to  shew  what  matters  were  in  issue ;  but 
that  information  may  be  obtained  from  the  bill  and  answer.  The  case  is  dif- 
ferent in  the  action  of  indebitatus  aeeumpeit,  where  it  often  becomes  neces- 
sary to  produce  the  evidence  given  at  the  trial,  for  the  purpose  of  explaining 
the  nature  of  the  verdict.  Here  the  matter  in  issue  appears  from  the  bill 
and  answer. 

BoLLAND,  B.— I  think  the  decree  may  be  admitted,  without  the  productioa 
of  the  depositions.  I  am  also  of  opinion  that  the  objection  to  its  admissibility 
comes  too  late. 

Aldbrson,  B. — ^I  entirely  concur  with  the  rest  of  the  Court.  The  objec- 
tion to  the  admissibility  of  the  decree  is  made  too  late.  The  time  of  the 
public  would  be  strangely  wasted,  if,  after  a  decree  had  been  read  by  consent 
of  both  parties,  it  were  open  to  one  party  to  object  to  iU  being  laid  befora 
the  jury.  The  result  of  such  a  practice  would  be,  that  the  same  thing  might 
be  done  at  any  period  of  the  cause.  If  an  objection  is  intended,  it  should  b^ 
made  at  the  time.  It  is  sometimes  necessary  to  look  into  a  document,  to 
ascertain  whether  it  is  admissible  or  not,  but  then  the  object  of  doing  so  i« 
openly  avowed ;  here  the  decree  was  read  with  a  view  to  its  effect  upon  tb« 
minds  of  the  jury.    I  think  the  decree  is  receivable  in  evidence,  on  the 
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Michaelmas  Term,  2  Victoria,  1838. 


Lewis  v.  Ford,  ^^^Ijjjj'- 

IN  this  case  the  defendant  had  been  arrested,  and  was  out  on  bail,  at  the  when  tbe  de- 

tirae  the  1  &  2  Fiet.,  c.  110,  came  into  operation.    A  rule  haring  been  ^*^tlube7ore* 

obtained  by  Arehbold  to  enter  an  exoneretur  on  the  bail-piece,  the  1  &  2  Vict 

c.  110,  CAine 
into  operation, 

Hwnfrey  shewed  canse,  upon  an  affidavit,  which  stated,  that  since  the  S^at  he^asie- 
deiendant  had  given  bail  he  had  quitted  England  and  was  now  in  France;   *j|^*"8  throad, 
^nd  that  deponent  was  infonned,  and  believed,  that  he  intended  to  remain  fused  to  reliere 
thefe.    Under  these  circumstances  the  Court  would  not  enter  an  exoneretur  ^®  ^^' 
OD  the  bail-piece,  since  if  he  had  rendered  in  discharge  of  his  bail,  and  it  had 
appeared  that  he  was  about  to  leave  the  country,  the  plaintiff  might  have 
obtained  an  order  for  detaining  him  under  the  3d  section. 

Arehbold,  in  support  of  the  rule,  contended,  that  the  defendant  was  in  the 
^utody  of  his  bail  on  the  1st  October ^  and  therefore  the  Court  would  relieve 
^  bail,  under  the  equitable  construction  of  the  7th  section,  Bateman  v. 
•Ctt«ji(a). 

Per  Curiam. — You  must  render  the  defendant,  and  then  apply.  The 
0)nrt  are  not  bound  to  relieve  a  prisoner,  unless  he  was  in  actual  custody  on 
Uie  Ist  Oeiober. 

Rule  discharged. 

(o)  1  Arnold ;  5  Bing.  N.  C.  49.    See  Ashlew  v.  Hvghes,  1  Will.,  Well.  & 

Hodg.  402,  B.  C. 
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oXtngtfntf, 


Larchin  v.  Willan. 


rhe  1  &  2  Vict.     DUTT  moTed  for  a  rule  to  shew  cause  why  the  order  of  Gvmei 

l\}^l*:hiVl'  arresting  the  defendant  under  the  third  section  of  1  &  2  Fie 

should  not  be  rescinded ;  and  why  the  ball-bond  should  not  be  deli 


The 
c 


abline  a  judge 


course. 


to  make  an 

higYhe*(lefend-   ^^  ^  cancelled.     It  appeared  from  the  affidavits,  that  the  defendai 
aiit)  applies  to    officer  in  the  22d  regiment,  which  had  recently  returned  from  foreigi 

all  cases  in  ,  •       r    .       i       rwii  i  *.      i  i      •  .  «    , 

which  the  de-  &nd  was   now   in  Ireland,     That  defendant  had  leave  of  absence, 

IbouTto'leaye  ^^^^^*  which  leave  would  not  expire  until  the  30th  of  the  month, 

EnfilandfoT  was  about  tojoin  his  regiment,  provided  his  health  enabled  him 

that^thrpl^n-  This  is  not  a  case  within  the  3d  section  of  the  1  &  2  Fict,  c.  IIOO 

tiff  would  be  clear,  from  the  words  "  forthwith  apprehended/'  that  the  leeislatun 

deprived  of  his        ,        ,    ,  -  !•»-•»..  i  .  ,   , 

execution  in       plated  the  case  of  a  person  leaving  Lngland,  in  order  to  avoid  be 
theonliiiary       Here  the  defendant  is  obliged  to  leave,  in  performance  of  his  duty  as 

A  similar  case  occurred  before  Coltman,  J.,  at  Chambers :  and  tha 
judge  having  consulted  Tindal,  C.  J.,  decided  that  the  third  secti< 
Statute  did  not  apply  to  an  officer  about  to  leave  England,  in  resp 
duty  as  such. — [Alder son,  B. — The  effect  of  his  leaving  is  to  avoic 
The  inconvenience  is  the  same,  whether  he  go  for  a  good  or  a  bad  pi 
Parke,  B.— It  is  clear,  that  every  case  of  a  person  about  to  leave  E 
not  within  the  meaning  of  the  Statute ;  for  instance,  the  case  of  th 
of  a  packet  plying  between  Dover  and  Calais.] — Here  it  appears 
only  a  temporary  absence,  whilst  the  regiment  is  in  Ireland.  Th 
would  seem  to  apply  only  to  cases  of  permanent  absence  in  ordei 
the  process. 

Parke,  B. — I  am  of  opinion  that  the  defendant  is  not  entitled  t 
It  appears,  from  his  own  affidavit,  that  he  is  about  to  proceed  to  /; 
join  his  regiment.  I  agree  in  the  view  taken  by  my  brother  Aldersi 
plaintiff  has  a  right  to  arrest  the  defendant,  unless  it  appears  that  he 


ro)  1  &  2  Vict,  c.  110,  sec.  3.— 
"  And  be  it  enacted,  That  if  a  plaintiff 
in  any  action,  in  any  of  her  Majesty^s 
superior  Courts  of  law  at  fFestmtnster, 
in  which  the  defendant  ia  now  liable  to 
arrest,  whether  upon  the  order  of  a 
judge  or  witliout  siicli  order,  shall,  by 
the  affidavit  of  himself  or  of  some  other 

{>er8on,  shew  to  the  satisfaction  of  a 
udge  of  one  of  the  said  superior  Courts, 
that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  or  defendants  to 
the  amount  of  twenty  pounds  or  up- 
wards, or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause 
for  believing  that  the  defendant,  or  any 
one  or  more  of  the  defendants,  is  or  are 
about  to  quit  England,  unless  he  or 
they  be  forthwith  apprehended,  it  shall 


be  lawful  for  such  judge,  by 
order,  to  direct  that  sucli  del 
defendants,  so  about  to  quit 
shall  be  held  to  hail  for  sue 
such  judge  shall  think  fit,  not 
the  amount  of  the  debt  or  dam 
thereupon  it  shall  be  lawful 
plaintiff,  within  the  time  whic 
expressed  in  such  order,  but 
wards,  to  sue  out  one  or  moi 
writs  of  e<7j9ia«,  into  one  or  nior 
counties,  as  the  case  may  requii 
any  such  defendant  so  directed 
to  bail ;  which  writ  of  capiai 
in  the  form  coutaiiued  in  the 
to  this  Act  annexed,  and  shall 
on  the  day  on  which  the  sami 
issued.'" 
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to  leave  EngloHd  for  a  mere  temporary  purpose,  and  will  return  in  sufficient 
time  to  enable  the  plaintiff  to  proceed  to  judgment  and  execution.  I  should 
hare  been  disposed  to  grant  this  nile,  out  of  respect  to  my  brother  Coltman; 
bat  I  have  communicated  with  him,  and  though  he  did  decide  as  stated,  after 
consulting  with  the  Chief  Justice,  yet  he  now  thinks  that  in  that  case  there 
WIS  sufficient  ground  for  arresting  the  defendant,  and  has  changed  the 
opinion  upon  which  he  then  acted. 

Aldbrson,  B. — I  have  corresponded  with  my  brother  Liitledale  in  vacation, 
ind  we  have  come  to  the  conclusion,  that,  inasmuch  as  the  party  is  deprived 
of  bis  remedy  in  the  first  instance,  if  the  judge  has  reason  to  believe  that  the 
defendant's  absence  from  England  would  prevent  the  plaintiff  from  having 
execution  of  the  body  at  the  proper  time,  that  is  a  ground  for  ordering  his 
irrest  But  let  us  look  at  the  practice  which  existed  before  the  recent 
Statute.  In  cases  in  which  a  party  could  not  be  held  to  bail  by  a  mere  affi- 
davit, it  was  usual  to  subject  him  to  arrest,  at  the  discretion  of  a  judge,  in 
order  that  he  might  be  forthcoming,  to  be  taken  in  execution.  That  is  the 
meaning  of  the  present  enactment.  If  it  meant  more,  the  Statute  would  have 
taken  away  arrest  altogether,  and  have  left  only  mesne  process.  The  third 
lection  clearly  intends  to  give  the  plaintifl',  in  the  first  instance^  that  which  he 
would  be  ultimately  entitled  to. 


GcRNEY,  B. — I  am  of  the  same  opinion. 


Larchxii 

V. 
WlLLAN. 


Rule  refused 


Isaacs  v.  Richards. 

JERFIS  shewed  cause  against  a  rule  obtained  by  Archbold,  for  staying  pro- 
ceedings upon  the  bail-bond  upon  payment  of  costs.  A  writ  of  capias  issued 
on  the  30th  June,  under  which  the  defendant  was  arrested  on  the  6th  July, 
On  the  14th  July  the  defendant's  attorney  took  out  a  summons  (returnable 
lU  following  day)  to  stay  proceedings,  upon  payment  of  debt  and  costs.  An 
<vder  was  made  accordingly ;  and  it  provided,  '*  that  in  default  of  payment  of 
Ibe  debt  and  costs  forthwith,  the  plaintiff  should  be  at  liberty  to  sign  final 
jQ^gment."  The  costs  were  taxed,  but  nothing  further  was  done  in  pursu- 
snoe  of  the  order.  Upon  the  14th  August  the  plaintiff  took  an  assignment  of 
the  bail-bond,  and  on  the  15th  the  defendant*s  attorney  undertook  to  appear 
to  the  original  action.  The  defendant  died  on  the  9th  September.  Jervis 
contended  that  as  nothing  had  tx^en  dune  under  the  order,  it  was  not  compe- 
tent to  apply  for  a  stiay  of  proceedings  on  tlie  bail-  bond,  and  to  compel  the 
pUotiff  to  sign  final  judgment  against  the  defendant. 

Arehboldf  in  support  of  the  rule. — By  the  terms  of  the  order,  the  plaintiff 
^^  b  a  situation  to  sign  final  judgment,  upon  entering  an  appt-aranc^\  The 
wndaiit  imifing  applied  to  stny  proceedings  upon  payment  of  the  debt  and 

bail-bond,  and  on  the  9th  Septemler  th**  defendant  died  i—IIeld^  lliat  the  bail 
relief,  upon  payment  of  the  coi»l(t  of  the  bail-bond. 


OntbeGtbJii^ 
the  defend- 
ant was  ar- 
rested, and  on 
the  14tb  a  sum- 
mons was  taJken 
out  to  stay  pro- 
ceedings, upon 
puTmeot  of^ 
deot  and  costs. 
An  order  was 
accordinffiy 
made,  wnich 
proyided,  that 
**  in  default  of 
pa^rment,  the 

tlaintitf  should 
e  at  liberty  to 
sign  final  judg- 
ment."   The 
costs  were 
taxed,  but 
nothing  further 
was  done  under 
the  order.    On 
the  14th  Amii 
the  plaintiff 
took  an  assign- 
ment of  the 
were  entitled  to 
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ix^iequer.      costs,  It  vas  a  condition  precedent  that  he  should  consent  to  judgmenty  in 
Isaacs         ^^^  ^^^^  <^d  <^ost8  were  not  forthwith  paid.     This,  then,  amounts  to  an  im- 
plied authority  to  the  plaintiff  to  enter  an  appearance. 


RXCBARDS. 


Parks,  B. — The  question  turns  upon  the  meaning  of  the  undertaking  in 
the  order  for  staying  proceedings.  If  the  meaning  be  that  which  Mr.  Arek' 
bold  contends  for,  namely,  that  the  plaintiff  should  have  the  power  of  signing 
judgment,  upon  entering  a  common  appearance,  then  he  is  right;  because 
the  defendant  having  died,  the  bail  would  be  entitled  to  be  relieved  upon  pay- 
ment of  the  costs  of  the  bail-bond.  If  the  defendant  had  appeared,  it  is  clear 
that  the  plaintiff  would  have  lost  a  trial ;  and  in  that  case  the  bail  would  not 
be  entitled  to  relief,  except  upon  the  terms  of  the  bail-bond  standing  as  a 
security.  It  is  true  that  the  defendant  has  admitted  the  debt,  by  making  the 
application  to  stay  proceedings ;  but  unless  the  order  means  something  more 
than  it  imports,  the  defendant  is  entitled  to  relief.  I  am  of  opinion  that  the 
order  only  means,  that  the  plaintiff  is  to  be  at  liberty  to  sign  final  judgment 
upon  a  common  appearance.  If  it  meant  that  he  was  to  have  the  benefit  of 
special  bail,  the  plaintiff  should  have  drawn  up  the  order  in  those  terms. 

Aldbrson,  B. — I  am  of  the  same  opinion.     The  order  only  gave  power  to 
the  plaintiff  to  sign  judgment  upon  a  common  appearance. 

Rule  absolute. 


PococK  and  another  v.  Capperton. 
PococK  V.  Percy. 

Whereproceed-    YTOGGINS  had  obtained  a  rule  nisi  to  set  aside  the  writ  of  ca,  sa.  issued 
taf en  agiiinit^  in  the  first-mentioned  action.     The  principal  objection  was,  that  the 

the  baiC  affida-  writ  was  in  the  name  of  the  late  king.    The  ca,  sa,  was  lodged  at  the  sheriffs 

vita  m  support 

of  an  appiica-     office  on  the  24th  October.    On  the  3d  November  proceedings  were  com- 
ihe"m.7rt."re*  "fenced  against  the  bail;  and  on  the  13th  November  the  present  motion  w»8 

properly  enti-      made, 
tlea,  both  in 
the  original 

action,  and  in         DowHng  shewed  cause ;  and  objected,  in  the  first  instance,  that  the  affida- 

bail.  vit  on  which  the  rule  was  obtained  was  improperly  intituled.    It  might  be 

n^  ^*^lod^ed  i>^^*^^^^^  either  in  the  original  action,  or  in  that  against  the  bail,  but  not  a^ 

at  the  sheriff*!  here  in  both  actions. 

office  on  the 
24th  Oeto&er, 

and  on  the  3d  The  CouRT  decided  that  the  affidavit  was  properly  entitled. 

November  pro- 
ceedings were 

comm^oed  Dowling  then  contended,  that  an  irregular  ca,  sa,  was  no  ground  for  setting 

bail :  Held,  too   aside  the  proceedings.     Even  if  there  be  no  ca.  sa,  sued  out,  the  Court  will 
the  I3t?lv^^  ^^^  interfere  on  motion  to  stay  the  proceedings,  but  will  leave  the  bail  to  plea^ 

vemUrtowt       that  matter,  PhilpotN,  Manuel  (a).    At  all  events,  the  application  is  tocF 
aside  the  ca,  feu    . 

(a)  5  D.  &  R.  615. 


V. 

Capfertow. 
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r  Hdggins,  in  support  of  the  rule,  referred  to  the  affidavits,  in  which  it  was      Bttfiequer. 
stated,  that  notice  of  the  objections  had  been  giren  to  the  plaintiff  on  the       pocooK 
4th  Oeiober.    Besides,  an  application  had  been  made  to  a  judge  at  Chambers 
to  enter  an  exaneretur  on  the  bail-piece. 

Lord  Abingbr,  C.  B. — This  motion  comes  too  late.  If  the  applicatiob  at 
Qiambers  had  been  of  the  same  nature,  it  might  perhaps  hare  altered  the 
cue;  but  it  appears  to  hare  been  of  a  difierent  kind. 

Parkk.  B. — If  the  application  at  Chambers  had  been  of  the  same  nature, 
I  should  still  have  thought  this  motion  too  late,  as  there  was  the  whole  of  the 
Term  before  the  13th  to  apply  in. 

Rule  discharged. 


The  QuBBN  V.  The  Sheriff  of  Middlesex,  in  the  case  of 

HoKNE  V.  Jones. 

pSTERSDORFF  had  obtained  a  rule  to  shew  cause  why  the  writ  of  Thel,2A  A 
attachment,  issued  in  this  case,  should  not  be  set  aside  for  irregularity,   i  wiu.  4,  apply 
On  the  16th  July  the  defendant  was  arrested,  and  gave  a  bail-bond  to  the  onljr  to  ewes  of 

,  "^  »  o  oM  put  in  m 

sherifT.    On  the  24th  July  the  plaintiff  obtained  a  judge^s  order  to  bring  in  the  ordinary 

the  body ;  that  order  did  not  expire  until  the  28th.     On  the  25th,  special  fowT^iiCTt^o 

hail  was  put  in  by  affidavit,  and  notice  thereof  served  upon  the  plaintiff's  sheriff  puts  in 

attorney  the  same  day.     It  was  a  case  of  town  bail,  and  the  plaintiff's  attor-  body  rule,  he 

»ey  made  no  exception  to  them.     On  the  2d  November  an  attachment  was  mujt justify 

,    .      -  \      .  without  notice 

Obtained  for  not  bnngmg  in  the  body.  of  exception. 

ErU  shewed  cause. — ^The  question  is,  whether  putting  in  bail  by  affidavit 
U  a  putting  in  and  perfecting  bail,  so  as  to  render  this  attachment  irregular. 
The  terms  of  the  order  are,  that  the  sheriff  shall  bring  in  the  body,  by  putting 
m  and  perfecting  special  bail.  As  he  has  allowed  eight  days  to  elapse,  he 
most  put  in  bail,  and  justify  without  any  exception.  The  fourth  rule  of 
Trinity  Term,  1  Will,  4,  which  directs,  that  if  a  plaintiff  does  not  give  one 
day's  notice  of  exception,  where  the  bail  justify  by  affidavit  under  the  new 
Allies,  the  recognizance  may  be  taken  out  of  Court,  does  not  apply  where  the 
bail  are  put  in  in  that  made  after  the  regular  time  for  putting  in  bail  has  ex- 
pired. Rex  T.  Wilson  (a).  The  circumstance  of  the  sheriff  being  out  of  time, 
of  itself  amounts  to  an  exception. 

Petersdorjfl  in  support  of  the  rule. — This  rule  was  obtained  on  the  ground 

^t  the  sheriff  was  not  in  contempt  at  the  time  the  bail  was  put  in.     Rex  v. 

Wilson  cannot  be  considered  as  any  authority ;  as  it  does  not  appear  in  that 

case  when  the  sheriff  was  ruled  to  bring  in  the  body,  or  whether  or  not  the  bail 

^as  put  in  within  the  four  days.    The  sheriff  is  only  bound  to  justify  without 

(a)  3  Dowl.  P.  C.  255. 
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exceptioni  when  it  appears  that  he  is  in  default. — [Parke,  B. — Tbe  rule  only 
applies  to  putting  in  bail  in  the  ordinary  course.  But  supposing  the  sherifi* 
is  afler  the  time,  he  must  put  in  and  perfect  bail  without  exception.] — It  is 
assumed  on  the  other  side  that  the  sheriff  is  in  default,  which  is  not  the  case. 
—[Lord  Abinger,  C.  B. — My  difficulty  is  to  see  how  the  sheriff  can  be  said 
to  be  in  default,  when  he  has  four  days  to  bring  in  the  body.  The  question 
is,  whether  the  sheriff  is  bound  to  bring  the  defendant  in  without  a  body 
rule.] — The  sheriff  has  clearly  four  days  to  obey  the  judge's  order.  All  that 
is  stated  upon  the  affidavits  is,  that  bail  was  put  in ;  and  the  Court  will  not 
assume  that  any  essential  preliminary  has  been  neglected. 


The  rule  of 
T.  T..  3  Will  4, 
(which  requires 
a  plaintiflT to 
declare  agunst 
a  prisoner  he- 
fore  the  end  of 
the  Term  next 
after  arrest  or 
detainer)  does 
not  apply  to  the 
case  01  a  de- 
tainer lodged 
under  the 
7  Geo.  4,  €•  57. 
•.55. 


Lord  Abinger,  C.  B. — 1  am  inclined  to  think  that  the  construction  put 
upon  the  rule  by  my  brother  Parke  is  the  true  one  ;  and  I  am  more  disponed 
to  yield  to  that  view  of  the  case,  as  the  Master  reports  that  it  is  the  constant 
practice,  where  the  sheriff  justifies  under  the  rule  to  bring  in  the  body,  to 
put  in  and  perfect  bail  at  the  same  time.  It  is  right,  however,  to  say  that  I 
do  not  see  how  the  sheriff  could  have  been  said  to  have  made  default  at  the 
time  the  bail  was  put  in.  He  had  four  days  to  return  the  writ,  and  after 
that  he  had  four  days  to  bring  in  the  body.  The  question,  however,  turns 
upon  the  application  of  the  rule  of  T.  7!,  1  Will  4,  to  this  particular  case ; 
and  I  am  of  opinion  that  the  rule  must  be  dischai^ged. 

Parke,  B.— The  rule  of  7!  7!,  1  W.  4,  does  not  apply  to  a  case  like  the 
present.  That  rule  is,  that  "  a  defendant  may  justify  bail  at  the  same  time 
at  which  they  are  put  in,  upon  giving  four  days*  notice  for  that  purpose." 
How  is  a  sheriff  to  do  that,  when  he  has  only  four  days  to  put  in  and  perfect 
bail.  It  seems  to  me  that  the  1,  2,  3,  &  4  rules  of  Trinity  Term,  1  WULit 
apply  only  to  cases  in  which  bail  is  put  in  in  the  ordinary  course,  and  not  to  \ 
cases  of  this  kind,  in  which  the  sheriff  is  obliged  not  only  to  put  in,  but  alio 
to  justify  bail. 

Rule  discharged. 


Buzzard  v.  Bansfield. 

f\S  the  5th  February  the  defendant  was  arrested  at  the  suit  of  another 
creditor,  and  on  the  7th  petitioned  for  his  discharge  under  the  Insolvent 
Debtor's  Act.  On  the  1 2th  May  the  petition  was  heard,  and  the  Court  then 
made  an  order  that  he  should  be  discharged  forthwith,  as  to  all  debts  stated 
in  his  schedule,  with  the  exception  of  two,  one  of  which  was  due  to  the  pre- 
sent plaintiff;  and  for  these  he  was  ordered  to  be  detained  in  prison  sixteen 
months.  On  the  same  day  that  the  adjudication  took  place,  the  plaintiff 
lodged  a  detainer  against  the  defendant,  under  the  55  th  section  of  tbe  7  Geo  4, 
c.  57,  which  enacts,  '*  that  in  all  cases  where  it  shall  have  been  adjudged  that 
any  such  prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid  at  sane 
future  period,  such  prisoner  shall  be  subject  and  liable  to  be  detained  in  pri- 
son, and  to  be  arrested  and  charged  in  custody,  at  the  suit  of  any  one  or  more 
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liters,  with  respect  to  whom  it  shall  have  been  so  adjadged  at  any 
5  such  period  shall  have  arrived,  in  the  same  manner  as  he  or  she 
e  been  liable  to  if  this  Act  had  not  passed."   The  plaintiff  had  taken 
step  in  the  action. 

doved  to  discharge  the  defendant  out  of  custody  as  to  this  action, 
and  that  he  was  supersedeable.  The  detainer  was  lodged  on  the 
,and  the  plaintiff  not  having  yet  declared,  the  defendant  is  entitled 
harge  under  the  rule  of  T.,  3  W.  A;  unless  the  supersedeas  is  taken 
[le  15th  section  of  7  Geo.  4,  c.57.  That  section  enacts,  "  That  no 
fho  shall  have  so  petitioned  the  said  Court  for  relief  under  this  Act, 

the  filing  of  his  or  her  petition,  be  discharged  out  of  custody  as  to 
1,  suit,  or  process,  for  or  concerning  any  debt,  sum  of  money, 
or  claim,  with  respect  to  which  an  adjudication  in  the  matter  of 
ion  can,  under  the  provisions  of  this  Act  be  made,  by  or  by  virtue 
lersedeas,  judgment  of  non  pros,  or  judgment  as  in  case  of  a  non- 
int  of  the  plaintiff  or  plaintiffs  in  such  action,  suit  or  process  pro- 
lerein."  This  section  only  contemplates  the  case  of  an  action 
efore  the  time  of  the  adjudication.  The  words  **  with  respect  to 
idjudication  in  the  matter  of  such  petition  can  be  made^^  have  evi- 
prospective  effect.  In  construing  this  Statute,  all  its  provisions 
read  together.  The  50th  section  enacts,  that  every  discharge  so 
d  as  aforesaid  as  to  any  debt  or  damages  of  any  creditor  of  such 
ihall  be  deemed  to  extend  also  to  all  costs  incurred  by  such  creditor 
filing  of  such  prisoner  s  schedule ,  in  any  action  or  suit  brought  by 
tor  against  such  prisoner  fur  the  recovery  of  the  same ;  and  that  all 

to  whose  demands  for  any  such  costs,  money,  orexpences  asafore* 
mch  person  shall  be  so  adjudged  to  be  discharged,  shall  be  deemed 
en  to  be  creditors  of  such  prisoner  in  respect  thereof,  and  entitled  to 

of  all  the  provisions  made  for  creditors  by  this  Act.*'  If  an  action 
b  after  a  prisoner  has  filed  his  petition,  and  the  plaintiff  proceeds  to 
and  execution  before  the  time  of  adjudication,  there  is  no  provision 
itute  to  exonerate  the  prisoner  from  the  costs  of  that  action.—- 
— The  Statute  affords  a  good  plea  in  bar  to  any  action  for  their 
—The  discharge  can  only  be  pleaded  in  cases  where  the  action  is 
^er  the  adjudication  has  taken  place. — [^Parkey  B. — The  prisoner  is 

as  to  the  debt,  and  therefore  incidentally  as  to  the  costs ;  he  may 
nself  by  an  audita  querela. "l — The  15th  section  cannot  apply  to  a 
he  present,  which  is  a  debt  in  respect  of  which  an  adjudication  htu 


BuziAaD 

9. 
fiAKtPIELD. 


B. — The  case  does  not  appear  to  admit  of  the  least  doubt.  The 
ables  the  Court  to  discharge  a  prisoner  as  to  all  debts  mentioned  in 
lie;  the  discharge,  therefore,  would  be^a  good  bar  to  any  action 
ir  such  debts  ;  and  it  follows,  as  a  consequence,  that  the  defendant 
e  a  verdict,  and  that  the  plaintiff  would  be  obliged  to  pay  the  defend- 
.  The  50th  section  expressly  discharges  the  prisoner  from  the  costs 
efore  the  filing  of  his  petition,  and  gives  a  corresponding  remedy  to 
iff,  by  enabling  him  to  be  a  creditor  in  respect  of  them.  I  am  of 
at  the  15th  section  applies  to  all  actions  brought  within  such  time 

2a 
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as  to  enable  the  party  to  come  in  for  a  rateable  proportion  with  the  other  cre- 
ditors. When  a  person  has  taken  the  benefit  of  the  Act,  it  would  be  a  great 
nardship  to  compel  the  creditor  to  incur  further  expence  in  proceeding  against 
him.  If  the  plaintiff  do  not  declare  within  a  year,  he  will  perhaps  be  out  of 
Court ;  but  it  is  sufficient  in  this  case  to  say,  that  the  defendant  is  not  super- 
sedeable. 


Alderson,  B. — Where  there  is  an  order  by  the  Insolvent  Court  tha(  a 
prisoner  shall  be  discharged  at  the  end  of  sixteen  months,  I  doubt  whether 
the  plaintiff  is  compelled  to  declare  within  the  year.  He  is  obliged  to  sue  out 
process,  in  order  to  prevent  the  prisoner  from  l)eing  discharged,  and  then  hi 
must  be  considered  as  having  made  his  election  to  come  in  with  the  other 
creditors.  I  am  clearly  of  opinion  that'  the  defendant  in  this  case  is  not 
supersedeable. 

Rule  refused. 


Wood  and  another^  Assignees  of  W.  &  G.  Howard  v. 

Duncan, 


m 


In  an  action  by  A  SSUMPSIT.    The  first  four  counts  were  for  money  paid,  money  hil 
of  a  banCupt,  ^^^  received,  interest,  and  money  due  on  an  account  stated,  ailing 

the  first  four  promise  to  have  been  made  to  the  bankrupts.     There  was  another  set 

moneTpaid,  counts,  laying  the  promises  to  the  plaintiffs  as  assigfnees.    The  defend 

&c.,  faying  the  pleaded  firsty  as  to  the  first  four  counto,  except  as  to  the  sum  of  289/.  13t. 

promuea  to  the    r  'f        *  t  * 

bankrupt  parcel,  &c.,  non-^ssumpsti ;  seeondiy,  to  the  whole  declaration,  that  W.^ 

millxZvmtt!'  ^'  Howard^  were  not  bankrupts ;  thirdly^  to  the  first  four  counts,  a 

laying  the  pro-  for  money  due  from  W.  Sc  G,  Howard  before  their  bankruptcy  ;  fouriklfi 

assigneea.  The  ^he  same counts,  payments;  fifthly  to  the  same  eoants,  release;  9uMjf,i 

^fei^^Li  to  ^  ^^*  ^^*'  parcel  of  the  monies  in  the  first  four  counts  mentioned,  paj 

thefirat  four 
counta,  except] 
as  to  239/.  13«. 
4d.  noH  (Uiump^ 
tit;  MeeoruUVfto 
the  whole  de- 
claration, de- 
nial of  the 
bankruptcy : 
thirdly,  to  the 
first  four 
counta,  a  set- 
off; fawrthlyt  to 
the  same 
counts,  pay- 
ment ;  fifthly, 
to  the  same 
counts,  release; 

iixthly,  as  to  80/.  12«..  parcel  of  the  first  four  counts,  payment  by  two  promissory  notes ;  lojtfy, 
to  the  last  set  of  counts,  a  similar  plea  of  payment.  The  cause  was  referred  to  an  arbUnUor, 
who  was  to  be  at  liberty  to  vacate  the  verdict,  and  enter  a  verdict  for  defendant;  the  coau  of 
the  award  and  reference  to  abide  the  event.  The  arbitrator  ordered,  that  the  verdict  entered 
for  the  plaintiff  be  vacated;  and  that  a  verdict  be  entered  for  the  plaintiff  on  the  first,  second, 
fourth,  filth  and  sixth  issues;  and  for  the  defendant  on  th<>  third  and  last :— 1/eM,  that  the 
award  was  bad,  inasmuch  aa  the  arbitrator  had  not  found  fur  the  defendatst  on  any  plem  which 
covered  the  whole  cause  of  action ;  and  that  although  he  had  found  for  the  plaintiff,  he  had 
awarded  no  damages. 


by  two  promissory  notes ;  lastly,  to  the  last  set  of  ooimtSy  a  sunilar  plea 
payment. 

The  cause  having  been  called  on  for  trial,  a  verdict  was  taken  by 
for  the  plaintiffs,  damages  1,000/.,  subject  to  a  reference  to  a  barrister, 
was  to  be  at  liberty  to  vacate  the  verdict,  and  toter  a  verdict  for  the 
ant,  if  he  should  think  fit.  The  costs  of  the  award  and  reference  were  to  i 
the  event.     The  arbitrator  awarded,  that  the  verdict  found  for  the  plaintift' 
be  vacated,  and  that  a  verdict  be  entered  for  the  plaintiffs  on  the  first,  seooi 
fourth,  fifth,  and  sixth  issues ;  and  for  the  defendant  on  the  third  and  tail. 

CowUng  moved  to  set  aside  the  award,  as  insufficient.-— The  aibitratorl 
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not  stated  whether  the  verdict  should  be  entered  for  the  plaintiffs  or  defend- 
uity  and  if  (or  the  plaintiffs,  to  what  damages  they  are  entitled.  It  was  im- 
possible to  say  on  this  award,  for  which  party  judgment  ought  to  be  entered. 

W.  H,  Watson  shewed  cause  in  the  first  instance. — The  award  is  no  doubt 
ambiguous,  but  if  the  Court  can  see  the  arbitrator's  intention,  they  will  not 
set  it  aside.  It  appears  on  the  face  of  the  award,  that  he  did  not  intend  to 
find  for  the  plaintiffs,  for  if  he  had  meant  the  plaintiffs  to  have  the  costs,  he 
would  have  gone  on  to  find  damages.  The  objection  has  arisen  from  a  mere 
tftor  in  copying  the  drafl.  If  a  verdict  at  nisi  prius  be  entered  erroneously 
die  G>urt  will  amend  it,  and  this  is  an  analogous  case. — [Alder son,  B. — 
Hone  there  is  nothing  to  amend  by.] 

Parks,  B. — ^It  is  clear  that  some  mistake  has  been  made.  In  the  case  of 
■D  erroneous  entry  of  a  verdict  at  nisi  prius,  the  court  corrects  it  by  virtue 
of  the  8th  Hen,  6,  c.  12,  on  the  presumption  that  it  is  a  misprision  of  the  clerk. 
Bot  here,  whichever  way  the  verdict  was  entered  there  would  be  error,  for 
Ihe  arbitrator  has  not  found  for  the  defendant  on  any  plea  which  covers  the 
^Me  cause  of  action,  and  although  he  has  found  for  the  plaintiffs,  he  awards 
a»  damages.  This  may  be  a  case  of  great  hardship,  but  as  it  is  impossible 
ftr  the  Court  to  ascertain  which  way  the  arbitrator  meant  to  find,  we  cannot 
interfere. 

Rule  absolute. 


Wood 


Davies  v.  Griffiths. 

i^C?iS0  F  moved  for  a  rule,  calling  upon  the  under-sheriff  of  Meriune^hire 
^^  to  shew  cause  why  he  should  not  answer  for  a  contempt  of  Court,  in 
flkiog  more  fees  than  were  allowed  by  the  judges,  under  the  authority  of 
1^  FiielL  c.  65,  ss.  2  &  8  (a).  The  under-sheriff  having  levied,  sold  the  goods 
i^  anctioD,  and  has  charged  for  poundage,  as  well  as  the  per  o^ntage  allowed 
the  new  table  of  fees.  The  question  is,  whether  the  2S>  Elie.  c.  4,  has 
▼irtiially  repealed  by  1  Fiet.  c.  55.  The  latter  Act  repeals  other 
I9  but  makes  do  express  mention  of  29  Eiis.  c.  4.  The  table  of  fees 
hy  the  officers  of  Uie  Courts,  and  sanctioned  by  the  judges,  relates 


.'  M  The  second  section  of  1  Fict 
jt  SO^  is  to  this  effect:  <*  And  be  it  en- 
Nisily  That  from  and  after  the  passing 
Vtbis  Act,  it  shall  be  lawful  for  sheriffs, 
ktiicir  officers  concerned  in  the  execu- 
■ta  of  process  directed  to  sheriffs,  to 
msBt  demand  and  receive  such  fees,  and 
N  more,  as  shall  from  time  to  time  be 
Mlowed  bv  any  officer  of  the  several 
^vrts  of  law  at  fFestminster,  charged 
^Ith  tbe  doty  of  taxing  costs  in  such 
'■^ttits,  under  the  sanction  and  authority 
9 tlM jndmof  the sud  Courts respec- 
Kely.* 


tbe  pusing 

Section  3.  <<  And  be  it  enacted.  That 
any  sheriff,  officer,  or  minister,  acting 
in  the  execution  of  process  directed  to 
any  sheriff  or  sheriffs,  or  engaged  or 
concerned  therein,  who  shall  extort,  de- 
mand, take  or  receive  from  any  person 
or  persons,  any  fee  or  fees,  gratuity  or 
reward,  not  allowed  as  aforesaid,  or 
greater  in  amount  than  as  allowed  as 
aforesaid,  such  sheriff,''  &c.  then  follows 
the  penalty. 


2  a2 


TheStttnte 
I  Viet.  0.  A5, 
relates  to  tboM 
Bheriif' B  feet 
only  which  are 
payableon  aalet 
oy  auction ;  and 
haa  not  repeal- 
ed 29  Elii., 
c.  4.    Conse- 
QuentlysheriiEi' 
reea  under  the 
Utter  Statute 
remain  the 
same  aa  oefore 
of  1  Vict  c  55. 
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DiTies 

V. 

Griffiths. 


to  sales  by  auctions  only  (5).     But  the  remuneration  allowed  nnd 
greater  than  that  which  is  given  by  29  Eiiz.  c.  4;  and  hence  it  may 
suined  that  the  intention  of  the  late  Act  was,  that  sherifls  should  fa 
greater  remuneration  than  is  there  mentioned. 


Per  Curiam  (c). — According  to  that  argument,  the  sheriff  would 
entitled  to  any  thing  for  taking  the  body  of  a  debtor  in  execution.  T 
of  1  Vict,  c.  55,  has  nothing  to  do  with  poundage ;  it  relates  to  a 
auction  only,  and  does  not  affect  the  rights  of  the  sheriff  in  other  re 
If  no  sale  by  auction  takes  place,  the  sheriff  must  sell  the  goods  insom 
manner,  and  then  he  will  be  entitled  to  his  fees.  There  is  do  grouo 
rule. 

Rule  refi 


(b)  In  the  table  of  fees  sanctioned  by 
the  judges,  under  the  authority  of  I 
Vict.  c.  55,  8.  2,  the  only  fees  allowed 
to  sheriffs  under  the  head  ^*  Executions'* 
are  as  follows: — **  For  each  man  left  in 
possession,  when  absolutely  necessary, 
if  boarded,  per  diem,  3s.  6dL,  if  not 
boarded,  5^.  For  every  sale  by  auction, 
when  the  property  sold  does  not  pro- 


duce more  than  300/.,  5  per 
400/L,  4  per  cent ;  500/.,  3  per 
exceeding  500/.,  24  per  cent. 
certificate  of  sale,  to  save  auctio 
2f.  6d,  Bond  of  indemnity, 
stamp,  U.  10«.  M.  Certificate 
cution  having  issued,  for  second 
(c)  Lord  Abifigery  C.  B.,  Poi 
ana  Gurney,  B. 


CoppocK  V.  Bower. 


An  tffreement 
to  witndraw, 
in  considera- 
tion of  money, 
an  election 
petition,  pre- 
•ented  against 
the  return  of  a 
member  of  the 
House  of  Com- 
mouB  on  the 
ground  of  bri- 
berv,  is  illegal. 
And  such  an 
agreement  is 
admissible  in 
evidence  to 
prove  the  ille- 
gality of  the 
transactir>n 
without  being 
stamped. 


¥^EBT  on  an  account  stated.  Second  plea,  as  to  500/.,  parcel  of  t 
demanded,  actio  non,  because,  before  the  making  of  the  agr 
hereinafter  mentioned,  at  a  certain  election,  holden  at  Maidstone,  of  a  1 
to  serve  in  Parliament  for  that  borough,  one  /.  M.  F,  had  been, 
returning  officer,  declared  duly  elected,  and  returned  as  such  burgee 
against  such  election  and  return  a  certain  petition  bad  been  thereup 
sented  by  certain  electors  of  the  said  borough  to  the  Commons*  H< 
Parliament,  alleging  that  the  said  /.  M.  F.  had  been  guilty  of  brib 
corruption,  and  other  illegal  practices  in  the  said  election ;  and  that  th< 
of  /.  M,  F.  had  been  obtained  by  bribery,  treating  and  other  illegal  pr 
and  praying  that  the  said  election  and  return  might  be  declared  r 
void;  which  said  petition,  at  the  time  of  the  making  of  the  said  agi 
hereinafter  mentioned,  was  pending,  the  prosecution  thereof  being  coni 
the  said  petitioners  to  the  care  and  management  of  the  plaintiff  t 
agent ;  and  thereupon  and  before  the  stating  of  the  account  in  the  dec 
mentioned,  it  was  corruptly  and  unlawfully  agreed,  by  and  betw* 
plaintiff,  as  such  agent,  and  the  said  defendant,  that  the  defendant  aho 
to  the  plaintiff,  within  a  certain  time,  the  sum  of  500/.,  and  procure  J 
as  well  to  consent  that  his  election  and  return  should  be  declared  n 
void,  as  to  promise  that,  in  the  event  of  any  general  election  of  men 
serve  in  Parliament,  or  of  any  second  vacancy  occurring  in  the  repre» 
of  the  said  borough,  he,  the  said  J,  M.  F.,  should  not,  either  by  hir 
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thioogh  iny  ol  nis  friends,  by  mean»  of  any  coalition  with  any  other  candidate, 
opfioiie  the  election  and  return  of  one  A.  IV,  R.  as  one  of  the  burgesses  of 
the  said  borough ;  and  that,  in  consideration  of  the  premises,  the  said  charges 
of  bribery  and  corruption,  and  other  illegal  practices  in  the  said  petition  con- 
tsioed,  should  be  no  further  prosecuted  against  J.  M,  F.,  and  upon  his 
election  and  return  being  declared  null  and  void,  and  the  said  J.  M.  F.  being 
i^n  proposed  as  a  candidate  for  the  said  borough,  no  other  candidate  should 
be  procured  or  assisted,  or  authorized  by  the  plaintiff  to  oppose  the  return  of 
J.  M,  F^  at  such  new  election ;  and  in  the  event  of  his  return,  no  petition 
should  be  presented  against  such  return  ;  the  plaintiff  also  using  his  best  en- 
desfours  to  procure  such  new  election  to  be  holdcn  within  four  days  after 
the  precept  in  that  behalf  should  be  received  by  the  returning  officer  of  the 
nid  borough.  And  the  defendant  further  says,  that  the  said  account  so 
stated  between  the  plaintiflT,  and  him,  the  defendant,  as  to  the  sum  of  500A, 
pncel»  Stc^  was  stated  of  and  concerning  the  sum  of  500/.  so  corruptly  and 
uliwfully  agreed  to  be  paid  as  aforesaid,  and  of  and  concerning  no  other 
mn ;  and  the  same  by  reason  of  the  premises,  was  a  corrupt  and  unlawful 
Kconnt,  and  was  and  is  wholly  void. 

Rupaeaiion  to  the  second  plea,  that  it  was  not  corruptly  and  unlawfully 
tpeed  between  the  plaintiff,  as  such  agent,  as  in  that  plea  mentioneil,  and 
the  defendant,  in  manner  and  form,  &c.,  nor  was  the  said  account  stated 
between  the  plaintiff  and  defendant  as  to  the  said  sum  of  500/.,  parcel,  &c., 
Hated  of  and  concerning  the  said  supposed  sum  of  500/.  alleged  to  have  been 
•0  corruptly  and  unlawfully  agreed  to  be  paid  as  in  the  plea  mentioned. 
btui  thereon. 

At  the  trial  before  PeUteeon,  J.,  at  the  Maidstone  Summer  Assizes,  1838, 
the  defendant  oflered  in  evidence  three  unstamped  papers,  containing  the 
.ifRement  stated  in  the  plea.  Law,  for  the  plaintiff,  objected  to  the  re- 
option  of  them,  on  the  ground  of  their  not  being  stamped.  The  learned  judge 
MiTed  the  evidence,  and  the  defendant  had  a  verdict  on  the  plea  above 
Mited. 

Law  now  moved  for  a  nile  to  shew  cause  why  judgment  should  not  be 
ntered  for  the  plaintiff  on  this  plea,  non  obstante  veredicto;  or  why  there 
ihoiikl  not  be  a  new  trial.  There  are  two  questions  fur  the  consideration  of 
the  Court ;  first,  wliether  this  agreement  is  illegal;  secondly,  whether,  being 
Mstamped,  it  was  admissible  in  evidence.  This  is  not  an  illegal  contract. 
The  phuntiff,  as  agent  of  the  petitioners,  had  a  right  to  put  an  end  to  the 
pititioD,  and  if  so,  he  was  entitled  to  put  an  end  to  it  on  certain  terms.  Those 
tan  in  substance  were,  that  part  of  his  costs  should  be  paid  by  the  de- 
fariant.  If  he  had  proceeded,  and  had  proved  brilx^ry  and  agency,  the 
tence  against  the  petition  would  have  been  declared  frivolous  and  vexatious, 
•mI  he  would  have  been  entitled  to  his  costs.  This  is  not  to  be  considered 
M  agreement  to  forbear  to  press  a  charge,  but  an  agreement  not  to  urge  a 
l^litioD  which  might  always  have  been  abandoned. 

Seeondljr,  this  agreement,  being  unstamped,  was  not  admissible.  The  rule 
^  regard  to  stamps  seems  to  be  this ;  that  where  an  instrument  is  used 
V  a  ooUateral  purpose,  it  is  admissible  without  a  stamp ;  but  where  it  is 
tfaed  as  direct  and  affirmative  evidence,  there  a  stamp  is  necessary.     In 


Eichem>er. 
COPPOCK 

r. 

BOITEI. 
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JB^B^equn.  oases  of  forgery,  the  absence  of  a  stamp  does  not  prevent  the  jury  from  li 
at  the  forged  instrument.  Rex  v.  Hawkewood  (a).  An  unstamped 
ment  is  admissible  to  prove  usury,  Nash  v.  Duneombe  {6) ;  but  that  < 
distinguishable,  as  the  purpose  was  collateral,  and  the  rule  ciepends 
the  words  of  the  Statute,  12  Ann,  st.  2,  c.  16,  s.  1,  which  forbids  the  : 
of  usurious  interest  **  by  any  deceitful  way  or  means,  or  by  any  covin,  e 
or  deceitful  conveyance."  So  an  unstamped  policy  may  be  read  in  evi 
to  prove  the  effecting  of  a  lottery  insurance ;  and  an  unstamped  prom 
note,  given  by  a  voter  as  a  cloak  for  a  bribe,  has  been  held  admissib! 
dence  against  the  candidate  in  an  action  for  bribery.  But  in  those  cas< 
documents  were  tendered  in  evidence  for  a  collateral  purpose.  The  cat 
this  subject  are  collected  in  2  Starkie  on  Evidence^  2d  edit,  p.  772.  ( 
indictment  for  setting  fire  to  a  house,  with  intent  to  defraud  an  insure 
unstamped  policy  is  not  admissible  in  evidence  to  prove  the  contract  ( 
surance,  Rex  v.  Gilson  (c).  In  a  late  case  at  the  Old  Bailey^  on  an  ii 
ment  for  stealing  fixtures,  an  agreement,  containing  the  terms  of  the  hoi 
was  refused,  because  it  was  not  stamped.  WhitweU  v.  Dimsdale  (cQ,  9 
that  an  agreement  which  is  not  stamped,  cannot  be  admitted  as  evident 
any  purpose  whatever ;  not  even  to  shew  that  the  party  intended  to  co 
a  fraud  by  that  agreement.  [He  also  cited  Vincent  v.  Coie  (e),  and  R 
FowU  (/).  In  the  present  case  the  instrument  was  used  as  affimo 
evidence  of  a  valid  agreement. — [Parke,  B.— ^It  was  received  on  the  gr 
of  its  being  an  invalid  agreement  in  one  respect] — A  party  ought  not  to 
an  exemption  from  the  consequences  of  his  signature,  by  virtue  of  an  a 
ment  which  is  not  stamped. 

Lord  Abinoer,  C.  B. — If  there  had  been  any  doubt  on  this  questic 
would  be  proper  to  put  it  in  a  train  of  enquiry ;  but  the  principle  is  < 
and  the  only  question  is,  whether  it  governs  this  case.  The  authorities 
that  the  Stamp  Act  does  not  apply  to  the  case  of  an  agn^ement  which,  I 
void  in  its  commencement,  is  afterwards  set  up  as  obligatory.  It  is  cooc 
by  the  learned  Recorder,  that,  in  the  case  of  usury,  an  agreement  mn 
admitted  in  evidence  without  being  stamped.  In  this  case  the  contra 
prima  fojoie  void,  and  if  stamped  would  not  be  valid;  and  it  would  defes 
very  object  of  the  statute  and  common  law,  to  hold  that  a  party  shoulc 
be  allowed  to  prove  an  illegal  agreement  unless  it  were  stamped.  Su 
decision  would  furnish  a  party  with  the  means  of  accomplishing  an  ii 
object.  It  is  clear  that,  on  the  question  whether  an  agreement  is  void  or 
a  document  which  is  not  introduced  with  a  view  to  enforce  the  agreen 
does  not  require  a  stamp.  Suppose  two  parties  make  a  contract  to  cot 
a  robbery,  and  divide  the  spoil,  could  it  be  said  that  that  contract  was  i 
missible  in  evidence  because  it  was  not  stamped  %  Or  suppose  an  indictn 
for  a  conspiracy,  could  not  that  ofience  be  proved  by  means  of  docarn 
that  were  not  stamped  ?  The  object  of  the  Stamp  Act  was  to  prevent  pai 
from  availing  themselves  of  an  unstamped  agreement    The  question  t 

(a)  Leach,  295.  (</)  Peake's  N.  P.  C  224 

\h\  1  Mo.  &  Rob.  104.  (e)  3  Car.  &  P.  481. 

(c)  1  Taunt  95.  (/)  4  Car.  &  P.  492. 


MICHAELMAS  TERM,  1838.  343 

is  whether  thiff  ag^oetnent  is  unlawful ;  and  I  think  it  is  so  at  common  law.  Eniiequer. 
Here  is  a  petition  charging  the  candidate  with  bribery,  and  the  enquiry  that  cofpock 
tikes  place  upon  it  is  instituted,  not  for  the  benefit  of  individuals,  but  of  the  i*. 

imblic.  As  soon  as  the  petition  is  presented,  the  public  alone  are  regarded. 
Where  a  petition  cannot  be  supported,  it  may  be  abandoned,  but  not  aban- 
doned for  money.  The  case  is  the  same  with  a  prosecution  for  any  other 
arioM;  a  party  must  not  take  money  as  a  motive  for  forbearing  to  prosecute. 
Tliis  agreement  is  illegal  in  another  respect,  as  the  party  agrees  in  considera- 
tion of  a  aam  of  money  to  use  his  influence  at  another  election.  But  it  is 
idBcient  to  say  that  tJie  contract  is  illegal,  because  money  is  agreed  to  be 
given  as  an  inducement  to  stop  a  prosecution.  There  is  no  ground,  therefore, 
ff  disturbing  this  yerdict. 

Pabks,  B. — I  am  of  the  same  opinion.  The  first  question  is,  if  this  instru- 
MDt  is  admissible  without  a  stamp.  I  think  it  is,  and  that  the  Stamp  Acts 
ipply  to  those  cases  only  where  the  instrument  is  set  up  as  a  valid  agree- 
■ent,  and  not  where  it  is  used  for  a  collateral  purpose.  Here  the  document 
WM  oflfered  in  evidence,  not  as  a  valid  instrument,  but  for  the  purpose  of 
cutting  down  another  agreement.  The  question  was,  wliether  the  object  of 
fart  of  the  agreement  was  to  cause  the  petition  for  bribery  to  be  withdrawn ; 
tts  jury  have  found  that  it  was ;  that  part,  therefore,  of  the  agreement  was 
i^gal.  The  penalties  for  bribery  have  been  imposed  for  public  purposes, 
lad  to  stifle  a  petition  for  bribery  is  the  same  as  to  stifle  a  prosecution  for  the 
tune  oflence.  The  jury,  therefore,  were  right  in  saying  that  the  agreement 
vai  proved,  and  the  plain  tifl*  cannot  recover. 

Aldbbson,  B. — By  the  schedule  of  56  Geo,  3,  c.  184,  an  agreement  is  to 
k  stamped,  whether  **  the  same  shall  be  only  evidence  of  a  contract,  or  obli- 
lltory  upon  the  parties  from  its  being  a  written  instrument."  The  meaning 
«r  those  words  is,  that  the  instrument  shall  have  a  binding  eflect  But  here 
the  agreement  is  not  obligatory  upon  the  parties,  and  therefore  does  not 
itqnire  a  stamp.    It  is  an  illegal  agreement,  and  therefore  void. 

GuRNBY,  B.9  coQcurred 

Rule  refused. 


Clarkson  V.  Parker. 

j^T  an  order  of  Alderson,  B.,  the  attorney  for  the  defendant,  who  had  be-  The  Court  will 
come  bankrupt,  was  required  to  deliver  to  the  assignees  of  the  bankrupt  TuJXit*toni"y" 
las  bill  of  costs,  to  be  taxed,  and  all  accounts  of  money  secured  by  him  on  ^^o  has  ad- 
hehalf  of  the  bankrupt ;  the  assignees  undertaking  to  pay  him  a  rateable  !?^ceipt  of^ 
difidend  on  what  might  be  found  due  to  him.     The  attorney  admitted  the  <no°eyon  ac- 

•   X     !•  *     i»    I      «       ■  »«•      .  *. .  ,  count  of  ine 

receipt  of  money  on  account  of  the  bankrupt.    His  charges  did  not  relate  to  bankrupt.to  de- 
done  in  Court.     Hutnfrey,  having  obtained  a  rule,  calling  upon  the  lh71e^^"g^««.'' 


344 


TERM  REPORTS  in  thb  EXCHEQUER 


Errhefmer, 

Clarkson 

r. 
Parker. 


assignees  to  shew  cause  why  the  order  of  Alderton^  B.«  should  not  be  re- 
scinded, 

R.  Gurney  now  shewed  cause. — The  assignees  are  willing  to  abandon  that 
part  of  the  order  that  relates  to  the  taxation  of  the  bills,  but  they  contend  that 
they  are  entitled  to  know  the  state  of  accounts  between  the  bankrupt  and  his 
attorney.  This  motion  places  the  attorney  in  a  more  fayourabie  situatioo 
than  if  he  were  to  prove  under  the  fiat ;  since,  in  that  case,  he  would  have  to 
surrender  all  papers  of  the  bankrupt  that  he  might  be  holding  as  securities. 
The  judge's  order  imposes  no  such  terms  upon  him. 


Humfreyt  conird. — The  attorney's  motive  for  refusing  to  deliver  his  bill  is,  that 
the  expence  of  preparing  it  would  amount  to  a  large  sum,  of  which  he  would 
recover  nothing  under  the  commission,  the  estate  of  the  bankrupt  being 
insolvent. — [Parke,  B. — There  is  no  doubt  that  we  might  order  this  billto 
be  delivered,  if  we  possessed  a  general  power  of  referring  attorney's  bills  to 
taxation.     Mr;  Tidd  says  (a),  that  the  Courts  possess  this  power,  but  con- 
siderable doubts  were  entertained  on   that  point  when   the   question  was 
discussed  (&).    An  attorney  will  be  ordered  to  deliver  papers,  for  the  recovery 
of  which  a  mandamus  will  lie.     In  the  matter  of  Aitkin  (e)  is  in  point,  and 
has  not  been  overruled.] — The  Ck)urts  have  the  power  of  ordering  attorneys 
to  deliver  their  bills  in  those  cases  only  where  there  is  a  jurisdiction  to  order 
those  bills  to  be  taxed.    It  is  now  settled,  by  the  cases  of  DagUy  v.  /STai- 
tieK  and  Clutterbuck  v.  Coombes  {d),  that  the  Courts  do  not  possess  a 
general  power  of  referring  an  attorney's  bill  for  taxation,  independently  of 
the  Statute  (e).     The  case  fn  the  matter  of  Aitkin,  where  the  Court  com-j 
pelled  an  attorney  to  account  for  moneys  received  by  him,  was  decided  at  a 
time  when,  as  appears  from  WiUon  v.  Crutteridge  (/),  the  Courts  thoogliC 
they  had  a  general  jurisdiction  to  order  taxation  of  an  attorney's  bill.    But 
this  latter  case  has  l)een  overruled  in  Dagley  v.  Kentish,  and  Clutterbuck  v. 
CoombeSy  and  therefore  the  decision  of  the  Court  will  not  be  governed  by  the 
decision  In  the  matter  of  Aitkin. — [Alderson,  B. — It  is  the  universal  practice 
to  compel  attorneys  to  account  for  moneys  received  by  them  in  their  pro- 
fessional character.     The  Courts  have  exercised  this  power  with  the  consent 
of  the  attornies  themselves ;  and  I  am  sure  it  is  the  interest  of  the  best  part 
of  the  profession  that  the  practice  should  continue.] — The  Stat.  2  Geo.  2,  c.23» 
does  not  apply  to  bankrupts.     Again,  it  is  incidental  to  taxation,  that  the  party 
succeeding  shall  be  paid  the  costs  of  taxing.     But  in  this  case  it  is  proposed 
that  if  the  attorney  succeeds  in  establishing  his  entire  bill,  he  shall  only  be  paid 
rateabiy  with  the  other  creditors  of  the  bankrupt.     If  the  assignees  were  U> 
bring  an  action  against  him  for  money  received  by  him  for  the  bankrupt,  be 
would  be  entitled  to  full  costs  if  he  succeeded  in  proving  that  the  bankrupt 
owed  him  more  than  he  had  received. 


•' 


[a)  P.  327,  9th  edit 
^6)  S*»e  Dagley  v.  Kentish,  2  B.  & 
Add.  413. 

;c)  4  B.  &  Alder.  47. 
[d)  bh.k  Adol.  400. 


(e)  See  also  Fx  parte  Bowles^  1 
Hodges,  143 ;  Doe,  cL  Palmer  v.  RoCt 
^  Har.  &  Wol.  339 ;  4  Dowl.  95. 

(/;  3  B.  &  Cr.  157. 
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Parks,  B.^ — It  is  the  common  practice  to  take  out  a  summons,  calling  upon 
attornies  to  shew  cause  why  they  should  not  deliver  a  signed  bill  of  costs, 
and  no  mention  of  taxation  is  made  in  the  summons ;  and  surely  it  is  rea- 
sonable that  a  party  should  have  power  to  ascertain  the  amount  of  his  debt. 
There  is  no  doubt  that  the  bankrupt  could  have  compelled  the  attorney  to 
deliTer  his  bill,  and  the  question  is,  whether  the  assignees  stand  in  the  same 
iituatioD.  1  think,  on  the  whole,  that  the  attorney  must  deliver  his  bill,  but 
we  make  no  order  with  regard  to  taxation.  The  rule,  therefore,  will  be  ab- 
iolttte  for  striking  out  of  my  brother  Aiderion^i  order  so  much  as  relates  to 
taxation,  and  discharged  as  to  rescinding  what  relates  to  the  delivery  of  the 
Ul,  and  the  undertaking  of  the  assignees  to  pay  the  attorney  a  dividend. 

Aldbrson,  B. — The  Statute  which  directs  an  attorney's  bill  to  be  taxed, 
sodiBes  his  right  to  have  that  bill  settled  by  a  jury ;  but  it  does  not  affect 
Ike  right  of  the  Court  to  order  him  to  deliver  that  bill. 

GuRNSY,  B. — It  is  certainly  common  to  incorporate  in  one  instrument  an 
:  cder  for  the  delivery  of  a  signed  bill,  and  an  order  for  its  taxation ;  but  there 
I  BO  reason  why  each  order  may  not  be  made  separately. 

Rule  absolute  for  rescinding  so  much  of  the  judge's  order  as  related 
to  the  taxation  of  the  bill ;  discharged,  as  to  rescinding  what 
related  to  the  delivery  of  the  bill,  and  the  undertaking  of  the 
assignees  (^). 


Esdteqwr. 
Clarkbon 

V, 

Parkke. 


M  In  Ex  parte  Hicks^  2  Deac.  & 
ICkL  973,  a  Bummary  application  wa< 
against  three  attornies,  jointly,  to 
over  to  the  assignees  a  sum  of  money 
h  they  had  received  as  the  bank- 
*s  solicitors,  under  an  order  of  the 
Kiut  of  Chancery,  and  it  was  held,  that 
■Itt  application  was  not  sustainable,  as 
Hbsj  were  not  all  collectivelv  attornies  of 
Dm  Court  of  Review.  The  reporters 
i^  a  ftMSfv,  whether  such  an  order 
■VMld  have  been  made  if  the  parties  had 
all  attornies  of  that  Court, 


As  to  cases  where  the  Court  will  order 
an  attorney  to  pay  over  or  to  account 
for  money  received  by  him  on  account 
of  his  client,  see  In  re  Bonner,  4  B.  & 
Adol.  811 ;  1  Nev.  &  Man.  555;  Hod- 
son  V.  Ferrall,  2  Dowl.  264 ;  Ex  parte 
Deane,  2  Dowl.  533 ;  in  re  Fenton,  3 
Ad.  &  £11.  404;  1  Har.  &  Woll.  310; 
Ex  parte  Cripwell,  I  Will.  Woll.  & 
Dav.  356. 


DOWLER  t;.    COLLES. 


ASSUMPSIT  for  goods  sold  and  delivered.     Pleas,  nm  astumpnt,  and 
payment.    ArehbM  having,  before  the  delivery  of  the  replication,  ob- 
huned  a  rule  to  shew  cause  why  the  venue  should  not  be  changed,  under 
hpecial  circumstances, 

Haffes  shewed  cause,  and  contended,  that  the  application  was  premature, 
baving  been  made  before  issue  was  joined.  He  cited  Archbold,  vol.  2,  p. 
t28,  edit.  1834. 


An  tpplication 
to  change  the 
venue  under 
special  circum- 
stances, mav 
be  made  before 
issue  joined, 
if  the  Court 
can  see  what 
the  issue  will 
be. 
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Archbold,  contrd, — ^It  is  sufficient  if  the  Court  are  able  to  see  what  the 
issue  will  be.     Here  the  nature  of  the  defence  is  eyident. 

Psr  Curiam, — It  is  taking  the  rule  without  the  reason  to  say  that  the 
venue  cannot  be  changed  until  the  issue  has  been  actually  joined.     It  is  suf. 
ficient  if  the  Court  can  see,  as  in  the  present  case,  what  the  issue  will  be. 
The  rule  must  be  made  absolute. 

Rule  absolute  (a). 


(a)  fFeatherhy  v.  Goring^  3  B.  &  Cr. 
552;  Maude  v.  ^Sessions,  1  C.  M.  & 
Ro8.  86 ;  4  Tyrw.  275 ;  2  Dowl.  699 ; 
Parmeter  v.  Otway,  3  Dow],  66;  Youde 
v.  Youdey  4  Dowl.  32;  1  Har.  &  Wol. 


338 ;  BeU  v.  Harrison,  2  Cr.  M .  &  R 
733 ;  1  Gale,  269  ;  1  Trrw.  &  Gr.  193j 
4  Dowl.  181.  See  also  JHdd'i  JVnv 
Practice,  308. 


Where  the 
wife  of  a  lu- 
natic, against 
whom  no  com* 
mission  of 
lunacy  had 
issued,  had  in- 
structed an 
attorney  to 
bring  an  action 
in  her  hus- 
band's name, 
and  the  de- 
fendant had 
paid  money 
into  Court ; — 
Held,  that  she 
was  entitled 
to  have  the 
money  paid 
out  to  her. 


Rook  v.  Slade. 

AN  action  having  been  brought  to  recover  the  sum  of  800/.,  the  defendant's 
attorney  obtained  a  summons,  calling  upon  the  plaintiiTs  attorney  to 
shew  upon  whose  authority  the  action  had  been  commenced.  At  the  hearing, 
the  plaintiff's  wife  stated  that  her  husband  had  lost  his  reason,  but  that  no 
commission  of  lunacy  had  issued  against  him,  and  that  the  action  was  com- 
menced by  her  directions  for  the  benefit  of  his  family.  Under  these  circuit 
stances,  CoUridge,  J.,  ordered  the  sum  claimed  to  be  paid  into  Court  H 
abide  the  determination  of  the  full  Court. 

Kelfy  having  obtained  a  rule  to  shew  cause  why  the  s\un  in  question  shodi 
not  be  paid  out  of  Court  to  the  wife  of  the  plaintiff  or  her  attorney, 

Petersdorfff  shewed  cause. — The  plaintiff,  being  a  lunatic,  was  incapable  of 
appointing  an  attorney,  as  that  act  presupposes  sense  and  judgment.  Heoct 
it  follows  that,  if  this  Court  allows  the  defendant's  money  to  be  taken  oalrf 
Court  by  the  lunatic's  wife,  and  the  lunatic  recovers  his  senses,  and  sues  tkt 
defendant  for  the  money,  it  will  be  no  defence  for  the  latter  to  plead  that  tlie 
money  paid  in  by  him  was  taken  out  in  consequence  of  an  order  of  tiiis 
Court. 

Lord  Abingbr,  C.  B. — If  no  money  had  been  paid  into  Court,  and  judg- 
ment had  passed  against  the  defendant,  he  would  have  been  protected  against 
any  future  action  at  the  suit  of  the  lunatic.  But  he  thinks  proper  to  inte^ 
rupt  the  course  of  the  suit  by  paying  money  into  Court,  and  therefore^  canaoi 
complain  if  his  defence  is  rendered  somewhat  weaker  than  it  would  otherwise 
have  been.  I  am  inclined  to  think,  however,  that  a  rule  of  this  Court  voold 
be  a  sufficient  protection  to  him.  But  my  judgment  does  not  proceed  on  tM 
ground.  It  is  impossible  for  this  Court  to  enquire  into  the  state  of  miod  of 
this  plaintiff,  and  to  pronounce  whether  he  is  a  lunatic  or  not.  The  role  nait 
be  made  absolute. 


Parke,  Alderson,  and  Gurnby,  Barons>  concurred. 


Rule  absolute. 
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Esdieqmtr, 


TVnS  was  a  rule  calling  upon  a  sheriff  to  shew  cause  why  an  attachment  A  writ  of  m»- 
should  not  issue  against  him  for  not  making  in  due  time  a  return  to  a  ^J^^iS?©?!* 
irrit  of  venditioni  exponas,     Afi.fa.  having  been  issued  and  duly  returned,  wT\toffi.fo., 
I  writ  of  venditioni  exponas  was  issued  on  the  31st  of  Juit/,  and  on  the  1st  turned  io  obe- 
tt  September,  an  order  of  a  judge  to  return  it  in  eight  days  was  served  on  the  ?'^?  ^  J 
sheriff    No  return  was  made  in  the  month  of  September.     On  the  20th  of  subjecto  the  ' 
November  J  the  present  rule  was  moved  for,  previously  to  which  the  sheriff  had   atuchment* 
made  his  return,  and  had  paid  the  produce  of  the  sale  into  the  hands  of  the  ""^fc  J^^^o  13 

.  Mim.  TtfTHI,  3 

plaintiff.  w  ill.  4. 

Jervie  shewed  cause. — The  sheriff  has  not  rendered  himself  liable  to  at- 
tachment, as  he  has  been  guilty  of  a  nominal  default  only.  This  is  merely 
t  question  of  costs.  The  plaintiff  should  have  applied  to  the  sheriff  for  his 
«lts  in  the  first  instance,  and  ought  not  to  have  brought  him  into  Court; 
■d  as  he  has  not  taken  that  step,  the  sheriff  is  entitled  to  the  costs  of  the 
jRtent  application. 

£.  F,  Richards,  eontrd. — The  sheriff  is  liable  to  an  attachment  under  the 
tnle  13  Mich.  Term,  Z  W,  4  (a),  made  in  pursuance  of  2  Will,  4,  c.  89,  s. 
15 ;  since  it  is  plain  from  the  case  of  Charter  v.  Peeler  {b),  and  Milton  v. 
JUrington  (c),  that  a  writ  of  venditioni  exponas  (brms  part  of  a  fi./a. ; 
^Mherwise  ihe  writ  of  error,  sued  out  subsequently  to  the  writ  of  fi,fa,,  but 
Idore  the  writ  of  venditioni  exponas,  would  have  been  a  supersedeas  to 
^  kilter  writ. 

Ar  Curiam. — We  think  Mr.  Richards  has  put  the  right  construction  upon 
"tterule  of  Court,  and  that  a  venditioni  exponas  forms  part  of  the  writ  of 
jL/o:,  ance  it  directs  the  sheriff  to  execute  the  latter  writ  in  a  proper  manner. 
"^fhe  sheriff,  in  this  case,  has  been  guilty  of  a  default,  and  it  was  his  duty  to 
^  regular,  otherwise  the  proceedings  of  the  Courts  would  fall  into  contempt. 
At  the  same  time,  the  plaintiff  would  have  acted  more  candidly  if  he  had 
qpplied  to  the  sheriff  for  his  costs  instead  of  coming  to  this  Court ;  although 
certainly  he  was  not  bound  to  do  so.  This  rule  will  be  discharged,  but  the 
liieriff  must  pay  his  own  costs,  and  the  costs  of  this  application. 

Rule  discharged  accordingly. 


fa)  "  It  is  further  ordered,  that  in 
I  judge  shall  have  made  any  order 
la  the  vacation,  for  the  return  of  any 
iriit  iflsoed  by  authority  of  the  said  Act, 
9r  any  writ  of  co.  sa.,  fi,fa.,  or  elegit, 
in  any  day  in  the  vacation,  and  such 
■tier  ihall  have  been  duly  served,  but 
•bedience  shall  not  have  been  paid 
ttiereto,  and  the  same  shall  have  neen 
nade  a  mle  of  Court  in  the  Term  then 
Mxt  following,  it  shall  not  be  necessary 


to  serve  such  rule  of  Court,  or  to  make 
any  fresh  demand  of  performance  there- 
on, but  an  attachment  shall  issue  forth- 
with for  disobedience  of  such  order, 
whether  the  thing  required  by  such  order 
shall  or  shall  not  have  been  done  in  the 
mean  time.'' 

(b)  Cro.  Eliz.  597. 

(c)  Dyer,  99,  a.    See  also  Tocock  v. 
Honyman^  Yelv.  6. 
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Sschtipuf* 


Jones  v.  Williams, 


The  plea  of 
Not  Guilty  is 
t  good  plea  to 
an  action  by  a 
landlord  on  11 
Geo.  2,  c.  19, 
8.  3,  for  assist- 
ing a  tenant  in 
the  fraudulent 
retnoTal  of  his 
goods. 


F^EBT,  by  a  landlord,  on  the  1 1  Geo*  2,  c.  19,  s.  3,  against  the  defendanf^ 
for  assisting  the  tenant  fraudulently  to  carry  away  his  goods  from  the 
premises.     Piea,  Not  Guilty.     At  the  trial,  before  Fauphan,  J.,  at  the  J/e- 
riofiethshire  Summer  Assizes,  1 838,  the  defendant  proposed  to  prove  that  he 
and  his  brother,  together  with  the  tenant,  were  jointly  entitled,  under  the  will 
of  a  relation,  to  certain  property.     That  this  property  was  divided,  and  that 
the  goods  which  the  defendant  had  removed  were  the  shares  which  had  beeo 
assigned  to  him  and  his  brother     This  evidence  was  objected  to,  but  tbe 
learned  judge  received  it,  and  a  verdict  was  found  for  the  defendant,  with 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  144/.,  if  tbe 
Court  should  be  of  opinion  that  the  defendant  could  not  avail  himself  of  his 
defence  under  the  plea  of  Not  Guilty. 

Jervu  now  moved  accordingly. — It  roust  be  admitted,  since  the  case  of 
Spencer  v.  Swannell  (a),  that  this  is  a  penal  action.  But  the  question  its. 
whether  the  present  plea  is  given  by  the  21  Jae,  1,  c.  4,  s.  4,  since  it  is  clenrly 
not  given  by  the  11  Geo.  2,  c.  19.  It  is  submitted,  that  the  words  of  the 
fourth  section  do  not  apply  to  a  case  like  the  present ;  for  they  resemble  the 
words  of  the  second  section,  which  have  been  held  to  apply  only  to  actiooi 
at  the  suit  of  relators,  informers  and  promoters. — [Parke,  B. — We  held,  io 
Spencer  v.  Swcmneil,  that  the  fourth  section  applied  to  all  penal  actions.— 
Lord  Abinger,  C.  B. — The  only  question  is,  whether  the  Statute  of  Jatm 
is  confined  to  penal  actions  created  before  the  passing  of  that  Act.]— ft 
cited  Coppin  v.  Carter  (b),  and  the  judgment  of  the  Court  in  Fauihuri* 
CheveU  (c). 

Ci«r.  adv,  vulL 

The  judgment  of  the  Court  was  afterwards  delivered  by 
Lord  Abinobr,  C.  B. — The  question  in  this  case  was,  whether  the  plea  of 
Not  Guilty  was  a  good  plea  to  an  action  for  assisting  a  tenant  in  the  frauduleot 
removal  of  his  goods  to  prevent  a  distress.  We  are  of  opinion  that  this  ca» 
is  governed  by  the  decision  of  this  Court  in  Spencer  v.  Swannell,  and  thti 
the  plea  is  good.  The  fourth  section  of  the  Statute  of  Jamee  applies  to  til 
subsequent  Statutes,  and  therefore,  the  new  rules  do  not  prevent  the  geoenl 
issue  from  being  pleaded  in  penal  actions  created  subsequently  to  thit 
Statute.     The  rule  will,  therefore,  be  refused. 

Role  refused. 


(a)  3  Mee.  &  W.  154;    I  Horn  & 
Hurls.  56. 
(^}  I  Term  R.  462. 


(c)  5  Ad.  &  £11.  220;  2  Hir.  & 
Woll.  183. 
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Duckworth  v,  Harrison.  Euh^quer, 

pHE  declaration  stated,  that  before  and  at  the  time  of  the  making  of  the  Debt  for  money 

agreement,  and  promise  of  the  defendant   thereinafter  mentioned,  a  fJ!J?'^d*on 

rtain  action  had  been  brought,  and  was  then  depending  in  the  Common  an  account 

eas  at  Lancaiter^  wherein  the  present  defendant  was  plaintiff,  and  the  present  ffun^icam  inie^ 

lio tiff  defendant ;  that  it  was  then  agreed  between  the  parties  to  leave  the  W^o'iur,  and 

id  action  to  the  arbitration  of  A,y  B.,  and  C,  and  to  perform  and  keep  the  trial,  tiie  parties 

rard  of  the  said  arbitrators.     That  it  was  further  agreed  that  the  costs  of  *^y^i,V**tion 

e  said  reference  and  award  should  abide  the  event  of  the  award.     The  de-  to  the  award  of 

iration  then  stated,  that  the  arbitrators  awarded  that  the  present  defendant  ^^  ^^^^  ^y^^  '* 

IS  not  entitled  to  recover  in  the  said  action  against  the  present  plaintiff,  and  co^^  o^  ^h® 

at  the  present  defendant  had  not,  at  the  time  of  commencing  the  said  action,  award  should 

at  any  time  afterwards,  any  cause  of  action  against  the  present  plaintiff.  *^*^*JJ*v^ 

bat  thereby,  the  event  of  the  said  award  was  in  favour  of  the  present  plain-  said  award." 

r,  that  the  plaintiff  *s  costs  of  the  said  reference  and  award  were  taxed  and  ^^l  was^not^^' 

owed,  and  that  they  were  not  paid  by  the  defendant,  but  were  still  due.  requested  to 

The  third  plea  traversed  the  taxation  of  the  costs  of  the  reference,  and  of  issue  awarded 

e  award.  that  tie  "plain. 

tiff  in  the 

The  fourth  plea  stated  that  the  action  in  the  Court  of  Common  Pleas  at  action  below 

nauier,  in  the  declaration  and  agreement  of  reference  mentioned,  was  an  to^eMver'^n 

tion  of  debt  for  money  paid,  money  lent,  and  on  an  account  stated,  to  which  ^J**  ?f *'^"ji  ""* 

e  defendant  pleaded  nunquam  indebitatus,  and  a  setK)ff:  that  the  plaintiff  not,  at  the 

ined  issue  on  the  first  plea,  and  traversed  the  set-off;  that  the  said  issues  **""*  ?^  *^?" 

/  mencing  the 

iTB  matters  to  be  decided  and  awarded  upon  by  the  arbitrator;  that  the  action,  or  at  any 

id  arbitrators  did  not  arbitrate  or  award  on  the  said  issues,  or  either  of  them,  jj™a»  wly 

oept  as  in  the  declaration  mentioned,  by  means  of  which  the  award  in  the  cause  of  action 

claration  mentioned  was  uncertain,  not  final  and  wholly  void.     Verification,  ffiTdant."      ^ 

Repiieation,  to  the  last  plea,  that  the  issues  in  that  plea  mentioned  were  ,  A**  »^'*on 

'^  T    ,  1-1  nanne  been 

>t  matters  to  be  awarded  upon  by  the  said  arbitrators,  otherwise  than  by  brought  to 

«  reference  in  the  declaration  mentioned,  and  that  the  arbitrators  were  not,  coats  of  the 

iring  the  reference,  requested  by  the  defendant  to  award  specifically  on  the  reference  and 

sues  in  that  plea  mentioned.     Verification,  first,  that  if  it' 

To  the  third  plea  there  was  a  demurrer,  assigning  for  causes  that  the  plea  ™  intended 

Aversed  the  averment  in  the  declaration  of  the  taxing  of  the  plaintiff's  costs  trator  should 

'  the  reference  and  award,  which  was  an  immaterial  allegation,  and  that  the  J^*^  J"  ^^^ 

ea  contained  no  defence  to  the  action ;  that  the  declaration  averred  that  should  have 

aintiff  had  incurred  and  paid,  and  became  liable  to  pay  certain  costs  of  the  J^  do^^M- 

ference  and  award,  of  which  the  defendant  had  notice,  and  that  the  plea  «^.y»  ^^l  *J« 

.  arbitrator  had 

>ght  to  have  put  some  of  those  matters  in  issue ;  that  even  if  any  taxation  determined 

those  costs  were  necessary,  it  was  the  defendant's  duty  to  have  procured  ****  action, 
ich  taxation,  and  that  he  could  not  take  advantage  of  his  own  default,  which, 
1  his  third  plea,  he  had  attempted  to  do. 

Joinder  in  demurrer.  To  the  replication  to  the  last  plea  there  was  a  de- 
nrrer,  assigning  for  causes  that  the  replication  was  argumentative,  hypo- 
etical  and  uncertain,  and  that  it  was  double  in  stating  two  distinct  matters 
*  defence;  first,  that  the  issues  were  not  matters  referred,  except  as  in  the . 
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Exthequtr. 
duckwortb 
Habruov. 


declaration  mentioned;  secondly,  that  the  arbitrators  were  not  speetficallj 
requested  to  award  on  each  issue. 

W,  H,  Watson,  in  {support  of  the  demurrer  to  the  third  plea,  and  of  the 
replication  to  the  last  plea.  The  costs  which  the  plaintiff  is  seeking  to  recover, 
are  not  the  costs  of  the  cause,  but  the  costs  of  the  reference  and  award.  Thejr 
do  not  depend  upon  the  particular  issues,  but  in  or)p«'  *o  entitle  the  plaintiiT 
to  them,  it  is  only  necessary  to  establish  that  there  is  an  event  upon  which 
they  arise.  The  costs  of  the  reference  and  of  the  award  are  materially  diA 
ferent  from  the  costs  of  the  action.  Before  the  late  rule  of  H.  7!,  2  Wiii.  4, 
c.  74,  when  a  verdict  was  found  for  the  defendant  upon  the  plea  ofnanasmm]^ 
iit,  the  finding  upon  the  plea  of  set-off  became  immaterial,  and  it  was  cm* 
tomary  to  discharge  the  jury  as  to  such  issue.  But  since  that  rule,  the  coiti 
must  be  taxed  on  each  issue,  and  it  is  for  that  purpose  alone  that  there  nroif 
be  a  distinct  finding.  The  arbitrator,  by  determining  that  the  defendant  bad 
not,  at  the  time  of  the  commencement  of  the  action,  or  at  any  time  aflerwardi, 
any  cause  of  action  against  the  plaintiff,  has  virtually  and  substantially  ibaod 
all  the  issues  for  the  plaintiff,  Daubuz  v.  Rickman  (a).  As  the  arbitntor 
was  not  required  by  the  defendant  to  award  specifically  on  each  issue,  he  wu 
not  bound  so  to  do.  The  replication  has  been  framed  with  reference  to  tbe 
decision  of  this  Court  in  Dibben  ▼.  T%b  Marquis  of  AngUsea  (b).  There^ 
by  an  order  of  Nisi  Prius,  three  actions,  and  all  antecedent  causes  of  artioo, 
between  the  parties  were  referred  to  the  decision  of  an  arbitrator.  The  tint 
was  an  action  on  the  case  brought  by  D,  against  A,  for  disturbance  of  com- 
mon ;  the  second  was  an  action  of  trespass,  quare  clautum  /regit,  by  i. 
against  Z>.  and  P, ;  and  the  third  was  an  action  of  trespass  by  A,  against  R 
D,  and  Z#.,  which  had  not  proceeded  further  than  the  pleas.  By  the  termi  of 
the  submission,  any  other  persons  claiming  rights  of  common  over  the  Um 
in  quo,  and  particularly  one  H.,  under  whom  the  defendants  justified  in  soos 
of  the  pleas  in  the  actions  of  trespass,  were  to  be  at  liberty  to  become  pertiei 
to  the  reference,  and  the  object  of  the  reference  was  declared  to  be  for  tbe 
purpose  of  ascertaining,  securing  and  regulating  the  rights  of  the  commoDen^ 
and  the  extent  of  certain  woods  and  coppices,  as  far  as  conceme4  the  pirtiei 
to  the  reference.  In  the  action  on  the  case,  Not  Guilty  was  pleaded.  In  the 
first  action  of  trespass,  the  defendants  pleaded  Not  Guilty,  and  severs!  other 
pleas,  upon  which  issues  were  joined.  In  the  other  action  of  trespass,  Not 
Guilty,  and  pleas  justifying  the  trespasses  were  pleaded,  but  upon  which  no 
issue  had  been  joined  at  the  time  the  matter  was  referred.  In  the  action  oo 
the  case,  for  disturbance  of  common,  the  arbitrator  awarded  that  a  verdict 
should  be  entered  for  the  plaintiff  on  certain  counts  of  the  declaration.  In  the 
action  of  trespass,  which  was  at  issue,  he  found  that  the  defendants  were  not 
guilty  of  the  trespasses,  and  in  the  other,  that  the  plaintiff  had  nocanseof 
action  against  the  defendants.  The  arbitrator  took  no  notice  of  the  other 
issues,  but,  in  pursuance  of  the  terms  of  the  submission,  declared  by  his  award 
what  the  rights  of  the  parties  were  as  to  the  enjoyment  of  the  common,  and 
inclosing  of  the  woods  in  future.  He  then  awarded  that  A.,  who  was  the 
defendant  in  the  first-mentioned  action,  and  the  plaintiff  in  the  other  two» 


(a)  4  Dowl.  129 ;  1  Hodges,  75 ;  1 
Scott,  564. 


(h)  2  Cr  &  Mee.  722. 


i 
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shoQld  pay  all  the  coBts  of  the  reference  and  award.    It  was  held,  fint,  that 

the  award  was  final,  and  that  all  the  matters  material  to  the  determination 

of  the  causes  were  sufficiently  disposed  of.    Secondly,  that  the  arbitrator^ 

not  haTing  been  requested  to  decide  on  the  other  issues  with  reference  to  the 

costs,  he  was  not  bound  to  do  so.     There  it  was  considered,  that  the  finduig 

on  all  the  issues  could  only  be  material  with  respect  to  the  question  of  costs. 

Emdiey  T.  8Uer  (c),  is  an  authority  to  shew  that,  in  this  case,  the  event  is 

raficiently  determined  in  favour  of  the  defendant.     There,  the  cause,  and  all 

matters  in  difference,  were  referred  to  an  arbitrator,  the  costs  to  abide  the 

event  of  the  award.     The  defendant  had  a  cross  demand  for  a  larger  amount 

than  the  plaintiff  claimed  in  the  action.     The  arbitrator  awarded  that  the 

•etkni  should  cease  and  be  no  further  prosecuted ;  that,  on  the  balance  of 

aooounts,  661/1  was  due  from  the  plaintiff  to  the  defendant,  and  that  the 

pbmtiff should  pay  that  sum  to  the  defendant;  and  the  Court  held,  that  the 

soh  was  definitely  determined  in  favour  of  the  defendant.    So  here,  the  award 

is  tantamount  to  a  finding  for  the  defendant  upon  the  general  issue.     It  is 

aoi  indispensably  necessary  that  an  arbitrator  should  award  on  each  issue, 

if  Us  intention  as  to  each  of  them  be  sufficiently  clear  from  the  general  Ian- 

fttge  of  the  award,  HutU  v.  IhirU  (d),  Moor$  v.  Buliin  (e) 

Crampton,  eontrd  -—The  third  plea  is  good ;  it  traverses  the  only  allega*' 
(in  which  shews  that  the  defendant   was  liable  to  pay  the  costs  of  the 
nference  and  the  award.    That,  then,  is  a  material  allegation. — [Path,  B. — 
It  would  have  been  sufficient  to  have  stated  in  the  declaration  that  the  award 
vtt  b  the  plamtiff 's  favour.] — ^The  amount  to  be  recovered  depended  upon 
the  taied  costs,  and  the  plaintiff  could  have  no  claim  until  they  were  ascer- 
^tdned,  Sadler  t.  RMn$  (/),  Bigland  v.  Skelton  {g).    Secondly,  the  re^li- 
mUod  is  bed.    Where  an  action  in  which  several  issues  are  raised  is  submitted 
Is  arbitration,  the  arbitrator  is  bound  to  award  on  each  issue.     The  costs  of 
the  reference  and  award  are  to  abide  the  event  of  the  award ;  that  is,  the 
CfSDt  of  all  the  issues.     It  is  well  established  that  the  "  event,'^  does  not 
mn  the  general  result,  but  the  legal  event.     In  Norris  v.  Daniel  (A),  a 
CMue  (the  declaration  in  which  contained  eight  counts),  and  all  matters  in 
Afcrence  between  the  plamtiff  and  defendant  were  referred ;  the  costs  of  the 
cnae,  and  of  the  reference  and  award  relating  thereto,  to  abide  the  event. 
Ik  arbitrators  found  that  the  plaintiff  had  good  cause  of  action,  in  respect 
if  the  matters  charged  in  ^^e  of  the  counts,  and  awarded  5/.  damages,  and 
ftected  that  no  further  proceedings  should  be  had  in  the  cause ;  but  made 
to  specific  award  as  to  the  three  remaining  counts,  and  it  was  held  that  the 
Mrtrd  was  not  final,  there  being  no  determination  as  to  the  three  last-men- 
tioned counts,  and  conse<|iitntly  no  legal  event  as  to  them  to  authorize  the 
tuition  of  costs.     This  doctrine   is  supported  by  the  case  of   Woof  v. 
Boapo'  (t).    It  is  said  that,  before  the  late  rule  this  question  did  not  arise, 
lot  il  is  submitted  that,  since  that  rule,  there  must  be  a  determination  on 
•scfa  particular  issue.    A  cause  of  action  is  not  barred  by  a  set-off,  but  if  the 


(e)  2  C.  M.  &  R.  3V ;  4  Dowl.  423. 

(d)  5  Dowl.  442;    1  Will.  Well.  & 
0av.62. 

(e)  2  Ne?.  &  Per.  436 ;  1  Will.  Well. 
k  Day.  638;  2  Tidd.  Prac.  981. 


h 


[f)  1  Camp.  253. 

(g)  12  East,  436. 
(h)  10  fiing.  507 ;  4  M.  &  Scott, 

383;  2  Dowl.  798. 
(t)  4  Biog.  N.  C.  449 ;  I  Arnold,  199. 
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Argument  on  the  other  side  were  to  prevail,  the  defendant  would  not  only 
lose  the  costs  of  the  issue  which  should  have  been  found  for  him,  but  would 
have  to  pay  them.  In  Dibbin  v.  Marquii  of  Angle$ea^  the  verdict  was  en- 
tered for  the  defendants  on  the  general  issue ;  consequently,  the  other  issues 
became  immaterial.  Upon  this  award  it  is  difficult  to  say  how  judgment  is 
to  be  entered.  Two  matters  have  been  referred,  first,  whether  there  was  a 
debt  due  from  the  defendant  to  the  plaintiff,  and  secondly,  whether  the  de* 
fendant  had  set-off  against  the  plaintiffs  claim,  and  the  arbitrator^  not  having 
decided  upon  each,  the  award  is  not  final. 


IK  H.  Watson,  in  reply. 


Cur.  adv,  vuU, 


Lord  Abinger,  C.  B.,  now  delivered  the  judgment  of  the  Court. — He 
question  in  this  case  turned  upon  the  construction  of  an  award.  The  caoie 
of  action  was  referred  to  arbitration,  and  the  submission  stated,  amongst 
other  things,  that  it  was  thereby  agreed  that  the  costs  of  the  refereKce  ad 
award  should  abide  the  event  of  the  award.  The  present  action  was  brought 
to  recover  the  costs  of  the  reference  and  award,  and  the  question  was,  whether 
or  not  the  award  was  final.  On  the  one  hand,  it  was  contended  that  the 
award  was  final,  because  it  put  an  end  to  the  action,  and  therefore,  in  eflbct, 
the  plaintiff  ought  to  be  nonsuited.  On  the  other  hand,  it  was  said  that,  v 
there  were  two  pleas  to  the  action,  namely,  the  general  issue  and  a  set-oK 
because  the  arbitrator  had  not  decided  specifically  upon  both  issues,  he  bad 
not  determined  the  action.  We  have  taken  time  to  consider  our  judgment, 
and  have  finally  come  to  the  conclusion,  that,  if  it  was  intended  that  the  U' 
bitrator  should  find  distinctly  upon  each  issue,  he  ought  to  have  been  requested 
so  to  do.  Here  the  costs  of  the  reference  and  award  abide  the  event  of  the 
award ;  then  the  arbitrator  has  determined  the  action  by  saying  that  the 
plaintiff  had  no  right  of  action  at  all.  The  costs  follow  the  event  of  the 
action  itself,  and  not  of  any  particular  issue.  To  decide  that  the  plaintiff  had 
no  right  of  action,  is  to  determine  the  action,  and  the  costs  abide  that  event. 

Judgment  for  the  plaintifC 


Anderson  v.  Fuller, 

JN  this  case  the  jury  found  a  verdict  for  the  plaintiflT,  damages  20001,  mitjtd 
to  a  reference  of  the  cause,  and  all  matters  in  difference.  The  arbitntor 
awarded  that  the  damages  should  be  reduced  to  264/.  10#.,  and  after  reciting 
that  he  was  empowered  to  raise  points  of  law  for  the  consideration  of  the 
Court,  stated  certain  facts,  and  then  awarded  that  if,  upon  those  facte,  the 
Court  should  be  of  opinion  that  the  defendant  was  not  liable  to  certain  demandi. 


The  cftufle  and 

•11  m&ttert  iq 

difference, 

having  been 

•ubmitted  to 

an  arbitrator, 

with  power  to 

raise  points  of 

law,  he  found 

a  verdict  for 

the  plaintiff,  directing  the  damages  to  be  reduced,  if.  UDon  certain  far*.  mt^toA  w  i.;-.    ♦v 

jeduce  the  not  conaiSer  the  deJSidant  liable  to  pi^ku^rdemlne^-^^fl^  l^^^L^)^ 

Coort  diould  damage,  must  be  made  within  the?ime  limited  ftllrsetiinr^^^       twwd^*^  *^ 
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iges  shoold  be  reduced  to  125/.  17#.     The  award  was  pablished  in 

Ttrm  last.     A  rule  having  been  obtained  in  Michaelmas  Term,  calling 

plaintiff  to  shew  cause  why  the  damages  should  not  be  reduced  to 
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trd^  Serjt,  and  Fetendorff',  shewed  cause,  and  took  a  preliminary 
that  the  applicatbn  came  too  late,  since  in  substance  it  was  a  motion 
ide  an  award,  and  ought,  therefore,  to  have  been  made  before  the 
of  Trinity  Term. 

and  Godean,  eantrd.^^This  is  not  an  application  to  set  aside  an 
ut  to  alter,  upon  certain  facts  submitted  to  the  Court,  the  sum  found 
bitrator  to  be  due  to  the  plaintiff.  The  arbitrator  has,  in  fact,  stated 
case  for  the  consideration  of  the  Court.  The  rule  of  time,  therefore, 
fmg  aside  awards,  does  not  apply.  It  is  sufficient  if  the  motion  is 
thin  a  reasonable  time,  or  before  any  thing  has  taken  place  to  alter 
tion  of  the  parties. 

uriam. — We  are  of  opinion  that  an  award  has  been  made  in  this  case, 
,  in  substance,  the  object  of  this  application  is  to  set  it  aside ;  for  if 
ication  had  not  been  made,  a  verdict  would  stand  for  the  plaintiff, 
tion  should,  therefore,  have  been  made  within  the  time  limited  for 
side  an  award.  This  is  a  reference  of  the  cause  and  all  matters  in 
e ;  and  therefore  by  the  practice  of  the  Court,  which  is  regulated  by 
to  the  Statute,  this  motion  for  altering  the  award  should  have  been 
the  Term  after  that  in  which  the  award  was  published.  The  appli- 
berefore,  is  too  late,  not  having  been  made  in  Trinity  Term,  The 
It  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs  (a). 


lere  is  a  difference  in  the  time 
ar  setting  aside  awards,  where 
?  only  is  referred,  and  where 

and  all  matters  in  difference 
itted  to  an  arbitrator, 
former  case,  the  application  to 
an  award  must,  in  g^eneral,  be 
bin  the  first  four  days  of  the 
lowing  the  publication  of  the 
See  the  elaborate  judgment  of 
r,  J.,  in  Allenhy  v.  Proudlock, 
Woll.  358 ;  4  Dowl.  54.     But 

is  not  imperative,  Sherry  v. 
flar.  &  Woll.  122 ;  Ramsthorn 
/,  6  B.  &  Cress.  629. 
lere  the  cause  and  all  matters 
nee  are  referred,  a  motion  to 
the  award  may  be  made  before 
lay  of  the  Terra  following  the 
on  of  the  award,  Alienby  v. 
k,  1  Har.  &  Woll.  357;  4 
i;  Moore  v.  Butlin,  1  Will. 
Dav.  638 ;  2  Nev.  k  Per.  463 ; 
/  V.  PhiUips,  6  Ad.  Si  £11.  119 ; 
Wo\l  St  Dav.  1.  The  autho- 
posed  to  this  rule,  are,  Bot" 


rowdale  v.  Hitchener,  3  B.  &  Pull.  244 ; 
Thompson  v.  Jennings,  10  B.  Moore, 
110;  Ramsthorn  v.  Arnold^  6  B.  & 
Cress.  629  ;  9  D.  &  Rv.  556 ;  and  Lyng 
V.  Sutton,  2  Hodges,  l06 ;  5  Dowl.  39. 
The  decision  in  Borrowdale  v.  Hit" 
chener  is  extra-judicial,  on  the  grounds 
stated  by  Coleridge,  J.,  in  AUenbu  v. 
Proudlock.  With  record  to  the  deci- 
sion in  Thompson  v.  Jennings,  the  same 
learned  judge  observes,  that  it  was 
founded  on  the  authority  of  cases  which 
proceeded  only  on  the  ground  of  a  ver- 
dict  having  been  taken.  The  decision, 
Ramsthorn  v.  ^rnole/,waK extra-judicial, 
as  an  entire  Term  had  elapsed  since  the 
publication  of  the  award,  without  any 
motion  havine  been  madetoset  it  aside. 
It  is  also  admitted  by  Cross^  Serit.,  ar- 

fvendOf  that  the  motion  would  have 
een  in  time  if  made  within  the  Term 
followine  the  publication  of  the  award. 
And  it  18  to  be  observed,  that  the  re- 
porter, in  his  marginal  note,  has  confined 
the  decision  of  Lord  Tenterden  to  the 
case  where  a  cause  is  referred. 

2b 
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In  Lyng  v.  Sutton,  the  case  of  Al" 
Unhy  V.  Proudlock  was  not  cited,  nor 
was  the  attention  of  the  Court  drawn  to 
the  distinction  between  the  reference  of 
a  cause,  and  of  a  cause  and  tM  matters 
in  difference.  The  case  of  Lyng  v.  Sut' 
ton  must,  therefore,  be  considered  as 
overruled  by  the  decision  in  Moore  v. 
Butlin,  where  it  was  cited,  and  also  by 
Htofvoard  v.  Phillips. 

U  does  not  appear,  from  the  case  of 


Musselbrook  v.  Dunkin^  9  Bing.  60S, 
2  B.  Moore,  740,  whether  the  reference 
was  of  the  cause  only,  or  of  the  cause 
and  aU  matters  in  difference  ;  if  the  re* 
ference  was  of  the  cause  only,  the  csiie 
confirms  the  decision  of  Paiteson,  J.,  in 
Sherry  t.  Okes  (supra),  that  the  rule 
as  to  time  is  not  imperative  ;  if  of  tbe 
cause  and  all  matters  in  dilTerence,  the 
case  is  in  accordance  with  all  the  receot 
authorities. 


Jackson  v.  Cooper; 


Where  a  judg- 
ment has  been 
obtained 
against  a  de- 
fendant, and 
a  ea.  sa, 
lodged  at  the 
sheriff's  office, 
but  the  daj  of 
returning  it  has 
not  arrived, 
the  defendant 
is  not  entitled 
to  his  dis« 
charge  under 
the  Ist  &  2d 
Vict  r.  110, 
and  therefore, 
the  Court  will 
not  order  an 
exonerettar  to 
be  entered  on 
the  bail-piece. 


TN  this  action  the  bail  had  obtained  a  rule  to  »hew  cause  why  the  defendant 
should  not  be  at  liberty  to  put  in  a  common  appearance,  and  why  in 
exoneretur  should  not  be  entered  upon  the  bail-piece,  and  why,  in  the  metn 
time,  all  proceedings  against  them  should  not  be  stayed.  Tbe  defendant  wu 
out  on  bail  on  the  1st  of  October,  Judgment  was  afterwards  signed,  aodt 
writ  of  ca.  $a.  to  fix  the  bail  was  lodged  in  the  sherifT^s  office,  but  it  had  not 
remained  there  four  days,  nor  was  it  returnable  at  the  time  when  this  role 
was  obtained. 

Gumey  shewed  cause,  and  contended  that  the  bail  were  not  entitled  to  U 
discharged,  since  their  prisoner,  the  defendant,  was  to  be  considered  in  coi- 
tody  on  final  process. 

Shee,  contrd, — The  bail  are  entitled  to  be  discharged,  on  the  priocipk 
acted  upon  by  the  Ck)urt  of  Common  Pleas  in  Bateman  v.  Dunn,  They  m 
not  yet  fixed,  the  writ  of  ca.  $a,  not  having  lain  four  days,  nor  made  reton- 
able  before  this  rule  was  moved  for.  Indeed,  a  writ  of  ea.  $a,  to  fix  the  btO, 
cannot  be  sued  out  returnable  immediately,  Kemp  v.  Hyslop  (a).  Tbe 
defendant,  on  being  rendered  by  his  bail,  would  be  entitled  to  his  disdiirge 
under  1  &  2  Vict.  c.  110,  s.  7  (5),  as  he  must  be  considered  in  custody  oo 
mesne  process ;  and  therefore,  the  bail  make  this  application  to  aToid  the 
expence  of  rendering  him. — [Lord  Ahinger,  C.  B. — Is  the  defendant  entitled 
to  his  discharge  ?   Suppose  he  had  gone  to  prison  for  want  of  bail,  and  hid 


(a)  4Dow].  687 ;  1  Gale,  438 ;  1  Mee. 
h  Wei.  58 ;  1  Tyr.  &  Gr.  77. 

(h)  The  sections  of  1  &  2  Vict.,  c. 
1 10,  applicable  to  this  case,  are  the  first, 
second,  and  seventh. 

The  first  section  enacts  *<  That  from 
and  after  the  time  appointed  for  the 
commencement  of  this  Act,  no  person 
shall  be  arrested  on  mesne  process  in 
any  civil  action  in  any  inferior  Court 
whatsoever,  or  (except  in  the  cases  and 
in  the  manner  hereinafter  provided  for), 
in  any  superior  Court.** 

By  the  second  section,  it  is  enacted. 


<*  That  all  personal  actions  in  Her  Ib- 
jesty*s  superior  Courts  of  law  at  Wutr 
minster,  shall  be  commeneed  by  vrit  d 
summons.** 

'l*he  seventh  section  enacts,  '^Thit 
every  prisoner  who,  at  the  time  appointcA 
for  the  commencement  of  this  Act,shill 
be  custody  upon  mesne  process,  for  nj 
debt  or  demand,  and  shall  not  have  filed 
a  petition  to  be  discharged  under  tlN 
laws  now  in  force  for  the  relief  of  in' 
solvent  debtors,  shall  be  entitled  to  hii 
discharge  upon  entering  a  commoB 
appearance  to  the  action.  * 
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lemaiiied  there  without  making  any  application  for  his  discharge  until  afler 
judgment,  could  ^ou  say  he  was  in  custody  on  tMtne  process  ?] — For  the 
purposes  of  this  Act.,  he  may  be  said  to  be  in  custody  on  mesne  process  until 
be  ii  charged  in  execution. — [Alderson,  B. — Your  argument  is,  that  he  is  in 
custody  on  mesne  process  when  he  is  out  on  bail ;  I  doubt  whether  that  is 
the  case  when  a  ca,  sa,  has  been  lodged  against  him. — Parke,  B. — Suppose 
the  defendant,  on  the  Ist  of  October,  had  been  in  the  custody  of  the  Warden, 
without  having  been  charged  in  execution ;  would  he  not  have  been  in  cus- 
tody on  mesne  process  1  and  if  so,  is  he  not,  within  the  equity  of  this  Act, 
io  the  same  situation  now  ?  My  doubt  is,  whether  he  can  be  said  to  be  in 
execution  on  final  process,  until  he  is  delivered  into  the  hands  of  the  sheriff.] 

Cur,  adv.  vull. 


SstnttfH/tf, 

HARRItOir 

V. 

Dickenson. 
Jackson 

V. 
COOPEB. 


On  a  subsequent  day,  the  judgment  of  tlie  Court  was  delivered  by 
Parks,  B. — There  \(rere  two  cases  which  turned  upon  the  construction  of 
the  Act  1  &  2  Vict,  c.  1 10,  for  abolishing  arrest  on  mesne  process,  and  which 
stood  over  to  enable  us  to  confer  with  the  judges  of  the  Common  Pleas,  with 
a  view  to  an  uniformity  of  decision  upon  the  construction  of  that  Act.  In  one 
of  these  cases  an  application  was  made  to  enter  an  exoneretur  on  the  bail- 
piece,  the  defendant  being  out  on  bail,  and  a  ea.  sa,  to  fix  the  bail  having 
been  lodged,  but  not  being  returnable  at  the  time  of  the  application.  In  the 
other  case  the  defendant  applied  to  have  a  sum  of  money,  which  he  had  paid 
bto  Court  before  the  1  st  of  October,  returned  to  him,  being  ready  to  put  in 
bail,  and  to  be  rendered  by  them,  in  order  to  take  the  opinion  of  the  Court 
as  to  his  right  to  be  discharged.  The  sections  of  the  Act  on  which  these 
applications  were  made,  are  the  first  and  seventh.  The  first  section  enacts, 
"  That  from  and  after  the  time  appointed  from  the  commencement  of  this 
Act,  no  person  shall  be  arrested  upon  mesne  process  in  any  civil  action  in  any 
inferior  Court  whatsoever,  or  (except  in  the  cases  and  in  the  manner  herein- 
tfter  provided  for),  in  any  superior  Court.'*  This  section  applies  to  cases 
vhere,  after  the  commencement  of  the  Act,  arrest  has  been  adopted  as  a  first 
process,  and  not  where  defendants  have  been  arrested  before,  and  have  re- 
mained in  custody  after  the  passing  of  the  Act.  The  parties,  therefore,  are 
inA  entitled  to  be  discharged  under  the  first  section.  The  question  then,  is, 
whether  they  are  entitled  to  be  discharged  under  the  seventh.  That  section 
enacts,  "  That  every  prisoner  who,  at  the  time  appointed  for  the  commence- 
neot  of  this  Act,  shall  be  in  custody  for  any  debt  or  demand,  and  shall  not 
iiave  filed  a  petition  to  be  discharged  under  the  laws  now  in  force  for  the 
lelief  of  insolvent  debtors,  shall  be  entitled  to  his  discharge  upon  entering  a 
common  appearance  to  the  action.'*  The  judges  of  the  Common  Pleas  have 
pot  a  liberal  constmction  upon  this  section,  in  order  to  carry  into  effect  the 
principle  of  the  Act,  and  have  held  that  a  party  need  not  have  been  in  actual 
ensCody  when  the  Statute  came  into  operation,  but  that  he  must  be  in  custody, 
B  ioiiie  sense,  when  he  applies  for  his  discharge.  On  this  ground,  they  have 
leleased  persons  who,  having  been  arrested  on  mestte  process,  were  out  on 
bt3  at  the  time  of  their  application  to  be  discharged ;  the  object  being  to 
wve  the  expence  and  trouble  of  a  surrender,  and  of  applications  to  enter  an 
RMRtfrefur  on  the  bail-piece,  and  to  discharge  the  prisoner  under  this  Act  (e). 


(e)  Bateman  v.  Dunn^  1  Arnold,  374;  5  Bing.  N.  C.  49^ 

2  B  2 


TERM  REPORTS  in  tbb  EXCHEQUER 


Harrison 

r. 
Dickinson. 

Jackson 

r. 
Cooper. 


This  rule  has  been  extensively  acted  upon  at  chambere,  and  we  sHcmld  b&?e 
been  willing  to  apply  it  to  the  latter  of  these  cases  had  it  been  possible.  Bat 
we  think  that  a  party  who,  before  the  1st  October,  has  paid  money  into  Court, 
cannot,  in  any  sense,  be  said  to  be  in  custody,  so  as  to  be  entitled  to  relief 
under  the  7th  section.  The  rule  of  Mr.  Carrie  must,  therefore,  be  discharged 
In  the  other  case  we  cannot  relieve  the  bail  per  eaiium  in  the  manner  sug- 
gested, for  we  are  not  sure  that  the  defendant  is  in  a  situation  to  be  rendered;  ! 
and  if  he  were,  though  he  might  be  in  custody  on  meene  procese,  still  he 
could  be  charged  in  execution  immediately ;  and  if  he  were  surrendered  to 
the  sheriff,  he  would  be  in  custody  in  execution.     Both  rules,  must,  theie- 

tore  be  discharged,  but  without  costs. 

Rules  discharged  without  costs. 


Reynolds  v.  Simmonds. 


The  Aa6tfa«  cor- 
piu  ad  tatiifa- 
cUndum  is  not 
meine  procet\ 
and  ft  prtftoner 
brougnt  up  by 
it  to  be  chftrged 
in  eiecution,  it 
not  entitled  to 
be  discharged 
under  1  &  2 
Vict.  c.  110, 

8.6. 


l^  H,  WATSON  moved  for  a  rule  to  shew  cause  why  the  defendiit 
should  not  be  discharged  out  of  custody,  under  the  6th  section  i 
1  &  2  Vict  c.  110,  for  abolishing  arrest  on  meene  process.  The  defendttt 
was  brought  up  by  habeas  corpus  ad  satisfaciendum,  to  be  charged  in  exeei- 
tion  in  a  suit,  in  which  he  was  not  in  cu.«itody.  Watson  contended  that  tk 
habeas  corpus  was  a  species  of  mesne  process. 

Per  Curiam. — A  habeas  corpus  ad  satiefaciendum  is  not  mesne  proem\ 
it  is  in  the  nature  of  final  process,  being  a  step  towards  execution. 

Rule  refused. 


Patrick  v.  Colerick. 

Trespass  for  ^RESPASS  for  breaking  and  entering  the  plaintiff's  close,  and  carrying 
enHrinlthL^  away  his  straw.     Picas:  first.  Not  guilty ;  second,  that  the  straw  wu 

plaintiff  N  not  the  property  of  the  plaintiff:  third,  that  the  defendant  being  possessed  of 

inff'his  Btriw.'  certain  straw,  the  plaintiff  carried  it  away,  and  placed  it  upon  his  own  close; 
Pi«u;^r<^t  j^n^  tjiat  the  defendant  quietly  entered  the  close  to  retake  it.  Issues  were 
that  the  straw  taken  on  the  first  and  second  pleas ;  to  the  last  there  was  a  demurrer.  At 
mopcrtVof  the  ^^®  ^^^^^  ^^^  plaintiff  had  a  verdict  on  the  first  issue,  with  one  shilling  damages; 
plaintiff;  third,  the  defendant  had  a  verdict  on  the  second  issue.  The  judge  did  not  certify 
liffVa^rri^*'""  under  the  22  &  23  Ciir.  2,  c  9,  s.  136.  The  demurrer  was  afterwards  argued 
away  the  de-      j„  Eoster  Term  of  this  year  (a),  when  judgment  was  given  lor  the  defend- 

fendant*s  straw  ^         v   /»  ^       ^ 

and  placed  it  upon  his  own  close ;  and  that  the  defendant  entered  the  close  to  retike  it    A 
''  '  —  * — ^  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second.    The 


▼erdict 
thiid 


iiiTKcl  to,  and  judgment  was  afterwards  given  for  the  defendant    The 
under  the  22  &  23  Car.  2,  c  9. 

pkft  of  not  guilty  might  he  a  statutory  plea,  under  which  the  title  to  the 
m  qiMStkn,  that  the  plaintiff  was  entitled  to  no  more  costs  than  damages 


(a)  See  the  case,  ante,  p.  125. 
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int.    The  Master  refused  to  allow  the  plaintiff  the  costs  of  the  issue  of  Not 
guilty. 

F,  V.  Lee  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause 
why  the  Master  should  not  review  his  taxation,  and  allow  the  plaintiff  the 
costs  of  the  issue  that  had  been  found  him.  He  cited  Bird  v.  Higgineon  {b), 
and  Hart  v.  Cutbueh  (c),  as  authorities  to  shew  that  a  party  who  has  failed 
upon  issues  going  to  the  whole  caube  of  action,  is,  nevertheless,  entitled  to  the 
costs  of  the  issues  on  which  he  has  succeeded. 
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Exrherpier, 
Patrick 

V. 
COLIRICK. 


Talfourd,  Serjt.,  shewed  cause,  and  contended  that  that  plaintiff  was  not 
entitled  to  the  costs  of  the  issue  found  for  him  ;  fur  as  the  plea  demurred  to 
went  to  the  whole  cause  of  action,  the  jury  ought  to  have  assessed  contingent 
damages  only.  That  the  present  form  of  action  was  one  in  which  the  free- 
hold might  come  in  question;  and  as  it  did  not  appear  from  the  record  that 
it  bad  come  in  question,  the  plaintiff  was  not  entitled  to  costs,  without  the 
judge's  certificate. 

F.  V,  Lee,  contrd. 

'  Parke,  B. — The  plaintiff  in  this  case  is  entitled  to  no  more  costs  than 
damages.  We  thought,  at  first,  that  the  plea  of  Not  guilty,  only  put  in  issue 
the  act  of  trespass,  and  if  that  had  been  so,  the  plain t'ff  would  be  entitled  to 
the  full  costs  of  the  issue  of  Not  guilty.  But  as  this  may  be  a  statutory  plea 
of  Not  guilty,  under  which  the  title  to  the  freehold  might  come  in  question  in 
Ibis  action,  and  there  is  nothing  on  the  record  or  elsewhere  to  show  that  it 
did  so  come  in  question,  the  plaintiff  is  entitled  to  no  more  costs  than 
damages ;  and  this  rule  must  be  discharged. 

Aldbrsoii  and  Gurnby,  Bs.,  concurred  (a), 
Talfourd,  Serjt.,  then  applied  for  costs. 

Aldbrson,  B. — As  this  application  is  in  the  nature  of  an  appeal,  it  is  but 
Ur  that  the  party  who  has  appealed  unsuccessfully,  should  pay  the  costs. 

Rule  discharged  with  costs. 


'  W  5  Adol.  &  £1.  83;  2  Bar.  & 
Writ  278. 


t 


c)  2  Dowl.  456. 

a)  Lord  Abinger^  C.  B.,  was  absent. 


Nyas  V,  Milton. 

J  JM/^  H,  WATSON  moyeSi  for  a  rule  to  shew  cause  why  the  prisoner  should  A  party,  wbo 

not  be  discharged  out  of  custody,  under  1  &  2  Vict.  c.  1 10.  s.  7.  J^'^^^^, 
'  The  defendant  had  been  arrested  in  May  last,  upon  a  capias  ad  responden*  before  the  ist 
^kMf  and  had  escaped  out  of  the  custody  of  the  officer.     An  escape  warrant  ),{•  escape,  and 

is  after  that 
day  retaken  on  an  escape  warrant,  is  not  entitled  to  be  discharged  under  I  &  2  Vict.  c.  110. 
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ExrJiet/uer.  was  iramediately  granted,  by  virtue  of  which  *he  was  arrested  the  15th  Novim* 
her,  Watson  contended  that  he  had  been  virtually  in  custody  since  MaytuA 
therefore  was  as  much  entitled  to  his  discharge  as  if  he  had  reniaiDed  in 
actual  custody  afler  the  commencement  of  the  Act. 

Per  Curiam, — A  man  who  has  escaped  cannot  be  said  to  be  in  cusfodj, 
within  the  seventh  section,  any  more  than  one  who  has  deposited  monejr 
in  lieu  of  bail,  can  be  so  considered  (a).  Nor  is  the  defendant  entitled  to  be 
discharged  under  the  1st  section,  since  that  clause  applies  only  to  cases  of 
arrest  at  the  commencement  of  the  suit. 

Rule  refused 

(a)  Sec  the  case  of  Harrison  v.  Dickenson^  ante,  353. 


gultrity. 


HoDSoj^  V.  Pennell 

A  pieft  delWer-  fTiHE  defendant  having  obtained  further  time  to  plead,  was  ordered  to  de- 
the  time  for  liver  a  plea  on  the  1st  November,    On  the  morning  of  the  2d,  before 

pleading  has  j},g  opening  of  the  Judgment  Office,  he  delivered  a  plea,  dated  of  the  preTioos 
bearing  date  of  day.  Upon  this  the  plaintiff  signed  judgment.  A  rule  having  been  obtained 
day/Ts^not'a       calling  on  the  plaintiff  to  shew  cause  why  this  judgment  should  not  be  set 

nuinty,  but        aside  with  costs, 
merely  an  irre- 

Humfrey  shewed  cause. — This  question  arises  under  the  6rst  rule  of 
Hilary  Term^  4  Will,  4,  which  requires  that  "  every  pleading,  as  well  as  the 
declaration,  shall  be  entitled  of  the  day  of  the  month  and  year  when  the  same 
was  pleaded,  and  shall  bear  no  other  lime  or  date.''  This  is  a  Parliamentary 
rule,  made  under  the  provisions  of  3  &  4  Will,  4,  c.  42,  s.  1  ;  and  therefore 
any  departure  from  it,  renders  proceedings  not  merely  irregular,  but  abso- 
lutely void.  There  is  no  case  exactly  in  point,  but  Neumham  v.  Hanny{f) 
approaches  the  present  case.  There,  however,  the  party  applying  to  set  aside 
the  declaration,  on  the  ground  of  its  having  been  delivered  subsequently  \o  the 
day  of  its  date,  himself  chose  to  treat  it  as  irregular,  and  not  void.  Beside^ 
the  rule  that  requires  a  declaration  to  be  dated,  is  nut  a  Parliamentary  nile(A). 
The  cases  of  Wallace  v.  The  Duchess  of  Cumberland  (c),  and  Venn  v.  Cd' 
vert{d),  are  ali>o  in  point. 

Chandless,  contrd,  was  stopped  by  the  Court. 

Per  Curiam, — There  is  but  little  colour  for  saying  that  the  rule  of  Hiknf 
Term,  which  requires  pleadings  to  be  dated,  is  a  Parliamentary  rule.  The 
precise  point  now  before  us  has  never  yet  been  decided;  but  writs  bearing* 
different  date  from  the  day  on  which  they  are  issued,  are  treated  as  irregular 

(a)  5  Dowl.  259  ;  2  Har.  &  Well.  303.  (c)  4  T.  Rep.  370. 

(A)  Mich,  T,,  3  ina.  4,  Reg.  15.  (d)  Ibid,  578. 
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bat  not  void.  We  think  it  would  be  more  convenient  to  regard  this  error  as 
n  irregulmritjr,  than  as  a  nullity.  As  this  is  the  first  occasion  of  such  an 
the  rule  for  setting  aside  the  judgment  will  be  made 

Absolute  without  costs. 


ExdiecfUfT, 

HODSOW 

r, 
Penh ILL 


Badnall  v.  IIayley. 

IN  this  case  a  plaintiff  being  resident  abroad,  had  been  compelled  to  give 
security  for  costs,  and  Badnall  and  another  had  entered  into  a  bond  for 
this  purpose.     The  suit  had  not  terminated,  but  the  plaintiff  had  become 
permanently  resident  in  this  country.     Under  these  circumstances 

WkateUtf  moved  for  a  rule  to  shew  cause  why  the  bond  should  not  be  de- 
livered up  to  be  cancelled.  He  admitted  that  there  was  no  precedent  in 
fcTour  of  his  application. 

Ar  Curiam, — We  cannot  grant  a  rule  in  this  case :  the  security  for  costs 
VM  given  at  a  time  when  the  defendant  had  a  right  to  require  it ;  and  it  must 
eoDtinoe  as  long  as  the  suit  lasts. 

Rule  refused. 


Security  for 
costs,  given  on 
the  ground  of 
the  plaintiff's 


residing 
abroad,  conti- 
nues until  the 
termination  of 
the  suit,  even 
after  he  has  be- 
come a  permA- 
nent  resident  ir 
this  country. 


Blow  v.  Wyatt. 


nPHIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  he  should 
not  pay  the  defendant  the  costs  of  the  day,  for  not  proceeding  to  trial. 
The  plaintiff  entered  the  cause  at  the  Assizes ;  and  the  defendant,  who  had 
•tikeD  down  the  record  by  proviso,  entered  his  cause  beneath  the  entry  of  the 
phzotiff  At  the  trial  the  plaintiff  withdrew  his  record,  and  the  defendant 
tfterwards  agreed  that  his  cause  should  be  made  a  remanet. 

doRii^// shewed  cause,  and  contended  that  as  the  defendant  might  have  tried 
file  cause  upon  his  own  record,  he  was  not  entitled  to  the  costs  of  the  day. 

Turner f  eontrd, — The  default  in  this  case  has  been  committed  by  the 
plaintiff,  since  the  trial  ought  to  have  been  by  his  record.  The  King  v. 
Maekod  (a).  In  the  Common  Pleas,  costs  were  allowed  for  not  going  on  to 
tiittl,  though  the  defendant  had  entered  a  ne  recipiatur;  and  they  are  payable  in 
(iiit  Court  as  well  as  the  King*s  Bench,  where  the  cause  goes  off  for  want  of 
ioiOfB,  neither  side  having  prayed  a  tales  (h). — [Gumey,  B. — That  is  not  the 
piutioe  of  this  Court.] — ^And  where  both  the  plaintiff  and  defendant  gate 


A  defendant 
^ook  down  a 
record  by  pro- 
viso, ana  en- 
tered the  cause 
under  the  entry 
of  the  plaintiff. 
The  plaintiff 
withdrew  his 
record,  and  the 
defendant 
afterwards 
agreed  that  his 
cause  should  be 
made  a  rema- 
net I— Held, 
that  the  de- 
fendant was  not 
entitled  to  the 
costs  of  the 
day. 


(a)  2  £ait»  206,  note. 


,  (A)  2  Tidd.  Pr.  759,  9th  edit. 
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Exihetftier, 


notice,  but  neither  of  them  went  on  to  trial,  it  was  holden  that  they  were 
both  entitled  to  costs  (c). 

Parke,  B. — The  defendant  might  have  tried  the  cause,  and  thereby  have 
avoided  all  the  consequences  of  the  plaintiff's  withdrawing  the  record.  As  it 
is,  he  agrees  that  the  cause  shall  be  made  a  remanet,  and  that  makes  a  dif- 
ference in  the  case.     This  rule  must  be  discharged. 

Rule  discharged. 

(c)  2  Tidd.  759. 


Where,  in  in 
order  of  refer- 
ence, a  judge 
ordered,  tluit 
the  parties 
to  the  writ  (if 
the  arbitrator 
should  think 
lit),  and  their 
witnesses, 
should  be  ex- 
amined upon 
oath,  to  be 
sworn  before 
him  or  some 
other  judge  of 
the  Exchequer, 
or  commission- 
er duly  autho- 
rised : — Feldf 
that  the  arbi- 
trator had  the 
power  of  ad- 
ministering an 
oath  to  tha  wit- 
nesses. 


HoDsoLL  V.  Wise. 

T^ARREN' on  a  former  day  had  obtained  a  rule,  calling  upon  the  plaintiff 
to  shew  cause  why  the  certificate  of  the  arbitrator  in  this  cause  should 
not  be  set  aside,  on  the  ground  of  his  having  improperly  sworn  the  witnesses. 
The  cause  was  referred,  under  the  following  order  of  BoUand^  B. :  ''  And  by 
the  like  consent,  I  further  order  that  the  parties  to  this  suit  (if  the  said  arbi- 
trator shall  think  fit),  and  their  respective  witnesses,  shall  be  examined  upon 
oath,  to  be  sworn  before  me,  or  some  other  judge  of  her  Majesty ^s  Court  of 
Exchequer,  or  commissioner  duly  authorized."  It  was  objected  at  the  refer- 
ence that  under  this  order  the  arbitrator  had  no  power  to  administer  an  oatli 
to  the  witnesses.  The  arbitrator  overruled  the  objection,  and  the  witnesses 
were  sworn. 

Humfrey  shewed  cause.— -The  Act  of  Parliament,  3  &  4  Will.  4,  c.  A% 
s.  41,  empowers  the  arbitrator  to  administer  an  oath  to  the  witnesses;  and  it  is 
not  in  the  power  of  parties  to  set  aside  its  provisions,  except  by  eipress 
agreement.  No  such  agreement  has  been  made  here.  According  to  the  de- 
fendant's construction  of  this  order  of  reference,  no  judge  in  Weetmineterhal 
except  a  baron  of  the  Exchequer,  could  have  administered  an  oath  in  this 
case. 

Warren,  contrd. — This  order  of  reference  contains  an  agreement  that  wit- 
nesses are  to  be  sworn  in  one  only  of  the  modes  prescribed  by  the  Act  of 
Parliament ;  and  such  an  agreement  is  neither  illegal  nor  invalid.  It  may  have 
been  thought,  that  an  oath  taken  before  this  G>urt  would  make  more  impres- 
sion vpon  a  witness  than  one  administered  in  the  chambers  of  an  arbitrator. 
At  all  events,  the  arbitrator  was  bound  to  follow  the  agreement  of  the  parties, 
and  in  this  case  has  exceeded  his  authority. 

Parke,  B. — This  order  of  reference  ought  not  to  have  been  drawn  uptf 
it  now  stands.  The  question  is,  whether  it  limits  the  power  given  to  the 
arbitrator  by  Act  of  Parliament.  I  should  have  thought  it  would  have  had 
that  effect,  if  the  word  "  only  "  had  been  inserted  after  the  description  of  the 
persons  who  were  to  administer  the  oath.  But  looking  to  the  fact,  that  the 
arbitrator  may  examine,  if  he  thinks  fit,  the  parties  upon  oath,  I  consider  that 
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liaf  agreeicaiit,  instead  of  limiting,  gives  him  additional  power.    This  rule  Exchequer. 

most,  therefore,  be  discharged ;  and  as  parties  must  not  take  the  opinion  of  hodsoll 
the  Court  at  the  expence  of  their  adversaries,  it  must  be  discharged  with  v. 

costs. 

Aldsrson,  B. — Looking  to  the  terms  of  this  Act  of  Parliament,  and  the 
>rder  of  reference,  I  am  clearly  of  opinion  that  it  would  have  been  competent 
Tor  a  judge,  a  commissioner,  or  the  arbitrator,  to  administer  an  oath  to  the 
vitnesses  in  this  case. 

GuRNBY,  B.,  concurred  (a). 

Rule  discharged  with  costs. 

(a)  Lord  Abhigevy  C.  B.,  was  ab^nt 


Camden  v.  Fletcher,  Executor,  &c. 

* 

ASSUMPSIT  for  work  and  labour,  and  on  an  account  stated.     Pleat :  WhsreaDarty 
Aim  oiiumpnty  ne  unqnet  executor,  and  phne  administraviC,     The  ^^xecutorde^ton 
defendant  was  charged  as  executor  de  son  tort.     It  appeared  that  the  de-  ^or/,, for  having 
ceased  was  his  mother-in-law,  and  had  resided  at  his  house  up  to  the  time  of  of  the  deceased 
her  death.    She  had  an  annuity  of  16/.;  7/.  10*.  of  which  was  due  at  her  *«>  defray  the 

,  funeral  ox- 

deoease.     She  left  no  property.     The  defendant  applied  to  the  grantor  of  the  pences.uisa 

annuity  for  the  sum  of  7/.  10*.  for  the  purposes  of  the  funeral,  and  having  ?u^y  whether  * 

obtained  the  money,  applied  5/.  15*.  in  payment  of  the  funeral  expences,  de-  he  received  a 

diring  that  he  would  pay  over  the  residue  to  the  creditors  of  the  deceased,  was  necessary 

At  the  trial,  before  the  under-sheriff,  the  jury  were  directed   to  consider  J^e-*ifCedid 

whether  the  defendant  was  executor  de  son  tort  or  not ;  and  they  found  a  \er-  he  would  be 

&t  for  the  plaintiff,  damages  8/.  3*.  1^,*^^^  ^JX,^" 

P.  V,  Lee  having  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  this  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  why  a 
oev  trial  should  not  be  granted,  on  the  ground  of  misdirection, 

Martin  shewed  cause,  and  contended  that  the  defendant  became  executor 
it  son  tort,  by  receiving  a  debt  due  to  the  intestate.  Com.  Dig,  "  Executor 
it  ion  tort,  c.  1.  Read's  Case  (a). — [Parke,  B. — That  nile  proceeds  on  the 
round  of  the  defendant  having  appropriated  the  goods  of  the  deceased  to  his 
own  use.] 

P.  V.  Lee,  eontrd, — The  defendant  has  not  made  himself  an  executor  de 
•©»  tort,  by  defraying  the  funeral  expences  of  the  deceased,  1  Williams  on 
^teatorSf  139.  At  all  events,  the  direction  of  the  under-sheriff  was  wrong, 
w  he  told  the  jury  to  consider  whether  the  defendant  was  or  was  not  executor 
A  ton  tort.     It  appears  from   Williams  an  Executors,  p.  141,  that  "  the 

(a)  5  Co.  Rep.  34. 
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question  whether  executor  de  son  tort  or  not  is  a  conclusion  of  law,  andoagbt 
not  to  be  left  to  the  jury ;  whether  the  party  did  certain  acts,  is,  indeed,  t 
question  for  a  jury ;  but  when  these  facts  are  established,  the  result  iran 
them  is  a  question  of  law.''    He  cited  Serle  v.  Waterworth  {b). 

Lord  Abinobr,  C.  B. — The  under-sheriff  should  haye  left  it  to  the  jury  to 
say  whether  the  sum  of  7/.  10$,  was  more  than  was  necessary  for  the  pay- 
ment of  the  funeral  expences ;  and  had  I  been  one  of  the  jury,  I  should  have 
thought  it  was  not  too  large  a  sum.  The  point  being  whether  the  defendant 
received  the  sum  in  question  as  of  right,  or  merely  for  the  purpose  of  buryiog 
his  mother-in-law ;  and  it  being  clear  that  he  received  it  for  the  latter  pQ^ 
pose,  the  difference  between  the  sum  received  and  that  paid  for  the  funeral, 
was  too  small  to  warrant  the  jury  in  concluding  that  he  acted  as  executor. 
The  rule  must  be  made  absolute  for  a  new  trial,  but  without  costs. 

Parke,  B. — A  man  is  not  made  an  executor  de  son  tort  by  paying  reason- 
able funeral  expences.  If  indeed  the  defendant  received  more  money  than 
was  necessary  for  that  purpose,  he  would  become  executor  de  eon  tort ;  bat 
if  he  only  took  what  the  jury  thought  sufficient,  then  he  would  not  be  such 
executor.  It  was,  therefore,  a  question  for  the  jury,  whether  he  took  a  hjfga 
sum  than  was  necessary  for  the  funeral  expences. 


GuRNEY,  B.,  concurred. 


Rule  absolute  for  a  new  trial,  without  costs  (c). 


(b)  4  Mee.  &  W.  9 ;  ante,  p.  281.  (c)  Akterson^  B.,  was  absent 


In  Error  from  the  Court  of  Exchequer. 


June  16. 


Ejectment.    A 
mining  Com- 
pany, in  which 
the  defendant 
below  was  a 
partner,  ap- 
plied to,  and 
oecame  tenants 


Francis  v.  Doe,  dem.  Harvey. 

I^JECTMENT.  The  declaration  contained  two  demises  by  the  lessor  of 
the  plaintiff,  Collan  Harvey,  of  messuages,  cottages,  and  stamping 
mills.  The  first  demise  was  dated  the  27th  March,  1836,  and  the  seoond, 
the  ISih  January,  1837.  Piea :  Not  guilty.  At  the  trial,  before  RUte- 
eon,  J.,  at  the  Launceston  Summer  Assizes,  1837,  the  lessor  of  the  plaio- 
to  the  lessor  of  tiff  proved  that  the  defendant,  on  the  1st  January,  1826,  and  from  thence  tothe 

the  plamtiff  m.*^,  ti.         *       t      a     %  ii, 

1826,  of  certain  days  of  the  Several  demises  m  the  declaration,  had  been  and  still  was  apart^ 

premises.  They 

were  let  into  possession  by  him,  and  continued  to  occupy  them  during  the  term,  paying  him 
rent;  and  after  receiving  notice  to  quit,  at  the  end  of  the  term,  made  proposals  to  retake  them. 
They  had  never  |^iven  up  possession  of  the  premises.  At  the  time  or  granting  the  lease,  the 
lessor  of  the  plamtiff  had  no  legal  estate  in  the  premises,  but  merely  an  equitable  interest  in 
one  moiety.  At  the  date  of  the  demise  laid  in  the  declaration,  and  also  at  the  time  of  die  trial, 
be  was  a  partner  with  the  defendant  below  in  the  Company,  but  was  not  bo  at  the  time  of 
granting  tne  lease. 

Held,  on  a  bill  of  exceptions  to  the  ruling  of  the  judge  at  the  trial,  firsit  that  the  defendant 
below  was  estopped  from  disputing  the  title  of  the  lessor  of  the  plaintiff.  Secondly,  that  the 
lessor  of  the  plaintiff  was  entitled  to  recover  the  entire  premises. 
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QertDd  adventurer  in  the  company  of  adventurers,  working  the  G}n8olidatcd 
nines,  in  the  parish  of  Gurennap,  in  the  county  of  Cornwall;  and  that  the 
company  at  various  times  between  Lady-day,  1826,  and  Lady-day ^  1836, 
kd  paid  rent  to  the  lessor  of  the  plaintifl^  CoUan  Harvey^  for  the  use  and 
occupation  of  the  premises  in  the  declaration  mentioned  ;  and  that  such  rent 
hid  been  paid  half-yearly,  at  Michaelmas  and  Lady-day,  at  the  rate  of  32/. 
per  annuni.  It  also  appeared  that  on  the  18th  of  September,  1835,  the  lessor 
of  the  plaintiff,  had  duly  served  upon  the  defendant  a  notice  to  quit  the  same 
pranises.  The  notice  was  directed,  "  To  the  partners  or  adventurers  of 
tbeCootolidated  Mines,  in  the  parish  of  Gwennap,  in  the  county  of  Corntcall, 
ad  to  every  of  them ;''  and  required  them  to  deliver  up  their  premises  on  the 
i5ch  cf  March,  1836,  provided  the  tenancy  commenced  on  the  25th  of  March 
r  otherwise,  according  as  it  commenced.  That  after  the  service  of  the  notice 
ad  before  the  25th  o( March,  1836,  the  company  of  adventurers  made  pro- 
omIs,  by  letter,  to  the  lessor  of  the  plaintiff  to  retake  the  premises  of  him 
w  another  term  of  years,  from  and  after  the  25  th  March,  1836.  The  de- 
odant  gave  in  evidence  an  answer  of  the  lessor  of  the  plaintiff  in  a  suit  in 
SUn^tfry,  between  the  adventurers  in  the  Consolidated  Mines  and  the  lessor 
Ttbe  plaintiff;  in  which  answer  the  lessor  of  the  plaintiff  swore,  that  he  had 
ity  prior  to  1826,  or  since  that  time,  any  legal  estate  or  interest  in  the  pre- 
ises  sought  to  be  recovered,  but  had  merely  an  equitable  interest  in  one 
oiety ;  and  that  the  legal  estate  and  interest  in  the  whole  of  the  premises 
ekmged  to  and  was  vested  in  one  /.  W.,  in  trust;  as  to  one  undivided 
ioiety  thereof,  for  the  said  /.  W, ;  and  as  to  the  other  moiety,  in  trust  for 
le  lessor  of  the  plaintiff  It  also  appeared  from  the  answer,  that  in  1826, 
I  consequence  of  applications  from  the  company  of  adventurers  to  the 
isior  of  the  plaintiff,  it  was  agreed  between  the  company  and  the  lessor  of 
le  plaintiff,  that  the  former  should  take  of  the  latter  the  premises  sought  to 
e  recovered,  as  tenants  from  year  to  year,  at  a  yearly  rent  of  32/.,  payable 
•K^yearly,  the  tenancy  to  commence  at  Lady-day,  1 826.  It  also  appeared 
ram  the  answer,  that  the  company  were  accordingly  let  into  possession  of 
he  premises,  by  the  lessor  of  the  plaintiff,  in  1 826,  and  had  never  since  quit- 
ed  the  same  or  given  up  possession  thereof.  It  was  also  proved,  that  at  the 
late  of  the  several  demises  in  the  declaration,  and  of  the  trial,  the  lessor  of 
be  plaintiff  was  a  partner,  or  co-adventurer  with  the  defendant,  in  the  com- 
ttoy  of  adventurers,  in  the  Consolidated  Mines ;  but  it  did  not  appear  that 
e  was  such  partner  at  the  time  of  letting  tlie  premises  to  the  defendant. 
}pon  this  evidence  the  defendant's  counsel  contended,  that  the  lessor  of  the 
ibiotiff  was  not  entitled  to  recover  any  part  of  the  premises,  or  that  at  least 
IS  eouid  not  recover  more  than  a  moiety.  To  this  it  was  answered  for  the 
ifattotiflC  that  inasmuch  as  it  appeared  by  the  evidence  that  the  company  had 
■blained  possession  of  the  whole  of  the  premises  mentioned  in  the  declaration, 
roiD  and  under  the  lessor  of  the  plaintiff  as  his  tenants,  that  they  could  not 
liipute  his  title  until  they  had  given  up  the  premises.  The  learned  judge 
4ated  to  the  jury,  that  he  was  of  opinion  that  the  defendant  took  the  premises 
D  the  declaration  mentioned  from  the  lessor  of  the  plaintiff,  as  his  tenant, 
uid  that  he  was  not  at  liberty  to  dispute  his  title,  notwithstanding  that  the 
esiorof  the  plaintiff,  at  the  time  of  the  trial,  was  an  adventurer.  That  the 
ttsor  of  the  plaintiff  was  not  proved  to  have  disposed  of  his  share  as  adven- 
•urer  in  the  said  company,  but  that  his  continuing  to  be  an.  adventurer  did 
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not  affect  his  right  to  recover.  The  jury  found  a  verdict  for  the  lessor  of  the 
plaintiff)  upon  which  the  counsel  for  the  defendant  tendered  a  bill  of  excep- 
tions, which  was  sealed  by  the  judge.  A  writ  of  error,  having  been  there- 
upon sued  out,  the  case  now  came  on  for  argument.  The  following  points 
were  marked  for  argument  by  the  plaintiff  in  error. 

First,  that  as  the  lessor  of  the  plaintiff  below  was  a  partner  of  the  de- 
fendant below,  and  therefore  jointly  with  him  in  possession  of  the  premises 
sought  to  be  recovered,  that  the  defendant  below  was  not  estopped  from 
shewing  that  the  lessor  of  the  plaintiff  below  had  no  legal  title.  Second 
that  the  lessor  of  the  plaintiff  below  being  a  partner  of  the  defendant  below, 
in  possession  of  the  premises  jointly  with  him,  was  not  entitled  to  recover 
against  the  defendant  below  in  an  action  of  ejectment. 

Erie  for  the  plaintiff  in  error. — The  rule  of  estoppel  does  not  apply  to 
this  case,  for  the  lessor  of  the  plaintiff  was  a  co-tenant  of  the  defendant,  beio^ 
jointly  in  possession,  as  an  adventurer,  of  the  premises  sought  to  be  reco- 
vered. The  consent  rule  affords  no  proof  of  the  defendant's  being  a  tres- 
passer before  the  commencement  of  the  action.  Right  v.  Beard  (a).  Se- 
condly, the  lessor  of  the  plaintiff,  is  a  co-partner  of  the  defendant,  and  thefe- 
fore  cannot  recover.  It  is  clear  from  Broum  v.  Hedge9(b),  that  one  joiot- 
tenant  cannot  bring  trover  against  another,  because  the  possession  of  gob  v 
the  possession  of  both.  And  in  HoUiday  v.  Cafn9eU{e),  it  was  held,  thst 
the  member  of  an  Amicable  Society  entrusted  with  a  box,  containing  the  fand 
and  bound  to  keep  it  safely,  could  not  maintain  trover  against  another  mem* 
ber  who  had  taken  it  from  him.  In  this  case,  if  any  trespass  has  been  oooh 
mitted  the  lessor  of  the  plaintiff  would  be  jointly  liable  with  the  defendui 
He  would  be  bound  to  pay  his  proportion,  if  the  defendants  were  to  suebii 
for  contribution,  and  would  be  liable  jointly  with  the  defendant  in  an  actioi' 
for  meene  profits.  He  is,  therefore,  to  all  intents  and  purposes,  a  co-defend- 
ant, and  cannot  maintain  the  present  action. 

Montague  Smithy  contrd, — The  defendant  is  bound  by  this  estoppel  H 
does  not  appear  from  the  evidence  that  the  lessor  of  the  plaintiff  was  an  ad- 
venturer at  the  time  of  granting  this  lease ;  and  the  effect  of  that  instru- 
ment is  not  altered  by  his  afterwards  becoming  a  partner  in  the  mining 
speculation.  That  act  cannot  make  him  a  lessee.  But  even  admitting  him 
to  be  a  co-adventurer  at  the  time  of  granting  this  lease,  and  that  he  granted 
it  to  himself  and  others,  the  legal  estate  would  not  thereby  pass  out  of  bim, 
Marker  v.  Birkbeck  (d).  It  has  been  objected  that  the  lessor  of  the  plaintiff 
is  a  co-defendant,  and  therefore  cannot  recover :  the  answer  to  this  objectioo 
is,  that  the  only  plaintiff  on  the  record  is  John  Doe.  Indeed,  the  lessor  of  the 
plaintiff  might  have  been  actually  named  as  defendant  on  the  record,  withoat 
any  violation  of  the  rule  that  the  same  party  cannot  be  both  plaintiff  and  ck^ 
fendant.  The  defendant  has  confessed  an  ouster,  and  therefore  cannot  take 
advantage  of  his  being  co-tenant  of  the  plaintiff;  for  ejectment  may  be  brought 
by  one  tenant  in  common  against  another,  after  an  actual  ouster ;  and  aooD- 
fession  of  ouster  is  in  this  case  equivalent  to  an  ouster  in  fact. 


(a)  13  East,  210. 
{b)  1  Salk.  289. 


(c)  1  T.  Rep.  658. 

(d)  3  Burr.  1563. 
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;  Vn  replj,  cited  Adim  t.  Barkin  (#),  m  shewing  UhU  ike  lessor  of  tin 
Tsnd  Uie  leoiiit  id  poswicm  sre  sobsUDtkUj  the  onlj  psrties  to  the 


I  Demiaic,  C.  J. — In  this  case  tbe  oompsnT  are  estopped  from  disput- 
title  of  the  lessor  of  the  pfauntiC  ss  thej  hsTe  takes  the  premises  from 
nd  the  same  rule  holds  vith  regard  to  cTerr  member  of  the  companj. 
er  the  parties  to  this  suit  are  joint  wrong  doers  b  a  question  that  does 
e ;  as  the  plaintiff  does  not  appear  to  have  been  a  partner  at  the  com- 
lent  of  the  lease,  and  was  not  in  puss^-ssioti  of  the  premises  as  one  of 
ipany.     The  judgment  below  will,  therefore,  be  affirmed. 

Judgment  affirmed. 
(0  2  Burr.  66& 


HAarar, 


Fhicknessb  V.  The  Lanxaster  Canal  Company. 

\  was  an  action  on  (he  case,  tried  before  PaiUton^  J,,  at  the  Liverpool  Wh^re  an  Act 

ring  Assizes,  1837,  when  a  verdict  was  found  for  the  plaintiff  for  the  cl«^j^*^^^ 

s  in  the  declaration,  subject  to  a  special  case,  which  stated  the  follow-  pan?  for  the 

s: — By  an  Act,  passed  in  the  32d  year  of  Geo,  3,  certain  persons  ^JSinll^Jics, 

ostituted  a  corporation,  by  the  name  of  "  The  Company  of  Proprie-  ^"*  ^5***  "®* 

Lhe  Lancaster  Canal  Navigation,*^  for  the  purpose  of  making  a  canal  time  tot  their 

'irkbif  Kendal  to  West  Houghton,     The  Act  contained  no  sUtement  {JJ^fJi^^'^^^f**** 

ime  within  which  the  canal  was  to  be  completed.     In  1816,  the  Com-  time  will  be 

id  carried  their  canal  to  a  certain  point,  within  four  miles  from  the  ter-  the'works'inaT 

»f  West  Houghton,     In  1835  they  began  to  cut  beyond  that  point,  and  be  completed  a 
his  act  which  gave  rise  to  the  present  action.     The  Company  were     A  ^al  Com- 

jred  by  the  Act  of  Pariiament  to  take  such  lands  as  should  be  conve-  P*"^  ^S.*?'. 

powered  by  Act 

r  the  purposes  of  the  Act,  "  making  satisfaction  to  the  owners  or  pro-  of  Parliament 
of,  or  persons  interested  in,  the  lands,  tenements,"  &c.  for  any  acIT"  maWng 
they  might  sustain  by  the  execution  of  the  powers  of  the  Act ;  and  in  Mtiafaction  to 
Hi  of  any  disagreement  between  the  Company  and  the  proprietors,  or  proprietors  of, 
interested,  certain  commissioners  were  appointed  to  settle  what  sum  ^^  £T'*^i!"^ 
be  paid  for  the  absolute  purchase ;  and  also  what  other  distinct  sum  lands."  Ac,  ao 
be  paid  for  damages  sustained  by  the  owners  or  parties  interested  in  StJ^i^  by"^ 

them  sustained.  By  another  clause  it  was  enactecl,  that  in  the  event  of  the  Company,  owners, 
or  parties  interested,  not  agreeing  as  to  the  sum  to  be  paid  for  the  absolute  purchase  of  the  land, 
certain  commissioners  were  to  settle  what  sum  was  to  be  paid  for  the  purchase,  and  also  what 
distinct  sum  was  to  be  paid  as  a  compensation  to  "parties  interestea."  The  Company  pur- 
chased from  Sir  R.  H.  L.  land,  orer  which  the  plaintiff  had  a  railroad,  by  way  of  easement.  They 
entered  upon  the  land  in  Dteevnher^  1834,  but  did  no  injury  to  the  plaintiff's  railroad  until 
Vebruary,  1836.  The  plaintiff  (rave  no  notice  to  the  Company  of  his  having  any  interest  in  the 
land,  and  nothing  was  paid  to  him  by  the  Company  as  compensation. 

He/(/,  that  the  plaintiff  was  not  entitled  to  compensation  under  the  Act  until  he  had  sustained 
some  actual  injury ;  and  that  the  Company  were  bound  to  give  compensation  at  any  time  after 
the  injuxT. 

//e/a  oMo,  that  the  Company  were  entitled  to  enter  upon  thelandbefore  making  compensation. 

The  plaintiff  was  also  tenant  to  Sir  R,  H.  L.,  at  a  rent  of  80{.,  of  other  lan^  which  he  had 
underlet  from  year  to  year,  at  a  rent  of  60{. ;  but  it  did  not  appear  at  what  times  the  two  te- 
nancies commenced,  nor  that  the  plaintiff  had  any  reversion.  This  land  was  also  sold  to  the 
Company  by  Sir  R.  H.  L,  The  plaintiff  made  no  claim  to  compensation,  nor  was  any  sum 
mwarded  to  him : — Heldf  that  the  plaintiff  did  not  show  such  an  interest  as  entitled  nim  to 
compensation. 

Qmatv,  whether  a  tenant  from  year  to  year,  whose  tenancy  begins  at  iBehaelmat,  and  who 
hae  underlet  from  year  to  year  from  Jtfarcft,  at  a  higher  rent  than  ne  paya  to  hia  own  laadlovd^ 
f<  to  be  eonaidered  a  reyertioner. 
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the  land  ;  and  in  the  event  of  the  owners  or  parties  interested  refusing  to 
abide  by  the  decision  of  the  commissioners,  the  latter  were  to  summon  a  jury 
to  assess  compensation.  The  plaintiff  had  an  easement  in  a  railroad,  which 
ran  over  the  land  of  Sir  R.  H,  Leigh,  This  land  the  Company  purchased  from 
Sir  R,  H.  L.,  and  entered  upon  it  in  December ^  1834 ;  but  they  did  not  re- 
move the  plaintiff's  railroad,  nor  did  any  injury  to  his  right,  until  February, 
1836.  The  plaintiff  gave  no  notice  to  the  Company  of  his  having  any  inte- 
rest in  this  land,  and  no  sum  was  awarded  to  him  by  the  Company  in  respect 
of  his  interest. 

The  piaintiflf  was  also  tenant  from  year  to  year  to  Sir  R,  H,  L^^  9i  g 
rent  of  80/.,  of  other  land  which  he  had  underlet  from  year  to  year  to  one 
Atherton  for  60/. :  but  it  did  not  appear  from  the  special  case  at  what  times 
the  two  tenancies  commenced,  nor  was  it  stated  that  the  plaintiff  had  any 
reversion.  In  February ^  1 835,  this  land  was  agreed  to  be  sold  by  Sir  R,  H.  L 
to  the  defendants,  and  they  commenced  cutting  through  it  in  April  following. 
The  plaintiff  did  not  claim  any  compensation  from  the  Company  in  respect 
of  his  interest  as  tenant  from  year  to  year,  nor  was  any  distinct  sun  u 
damages  awarded  to  him  as  a  "  party  interested .'' 

This  action  was  commenced  on  the  7th  July,  1836.  The  question  sub- 
mitted to  the  Court  was,  whether  the  plaintiff  was  entitled  to  recover  upon  all 
or  any  of  the  counts  in  the  declaration.  If  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  the  damages  were  to  be  referred;  if 
the  Court  should  think  that  the  plaintiff  was  not  so  entitled,  or  that  the  action 
was  brought  too  late,  in  that  case  a  nonsuit  was  to  be  entered,  or  a  verdict 
was  to  pass  for  the  defendants. 

Sir  W,  W,  Foiled,  for  the  plaintiff. — The  defendants  were  not  entitled  ii 
1835  to  take  land  for  their  canal  under  an  Act  passed  in  the  year  1792,  hat- 
ing suffered  an  unreasonable  period  to  elapse  since  their  last  time  of  working. 
In  a  private  Act  like  the  present,  which  is  a  bargain  with  the  public,  there 
must  be  some  limit  at  which  the  powers  of  the  Act,  unless  exercised,  must  be 
held  to  terminate.  In  other  words,  the  Act  must  be  carried  into  efiect  within 
a  reasonable  time  from  its  enactment,  or  it  will  be  deemed  to  have  expired. 
If  this  were  not  the  rule,  the  greatest  injustice  might  be  done ;  the  preient 
Company,  for  instance,  which  is  a  corporation,  and  therefore  perpetual,  might 
commence  new  works  at  the  end  of  centuries,  when  the  value  of  property 
would  be  changed,  and  the  relations  of  parties  altered ;  or  they  might  begio 
their  canal  at  the  end  of  that  time,  although  they  had  never  taken  a  step 
before.  The  principles  on  which  the  Court  of  Chancery  acted  in  The  Mofer 
of  King^e  Lynn  v.  Pemberton  (a),  and  in  Blakemore  v.  The  Glamorgamkirt 
Canal  Navigation  (6),  are  applicable  to  this  case.  By  a  standing  order  of  the 
House  of  Lords,  a  clause,  compelling  parties  to  complete  their  works  within 
a  limited  time,  is  introduced  into  aU  Acts  of  Parliament.  It  must,  thereto, 
follow,  that  it  is  an  implied  condition  in  all  Acts  like  the  present,  that  the  objects 
of  such  Acts  shaM  be  carried  into  effect  within  a  reasonable  time,  and  that  the 
questbn  of  the  reasonableness  of  the  time  is  to  be  determined  by  the  Court 

Secondly,  there  was  an  irregularity  in  the  mode  of  taking  the  plaintiff's 
railroad,  since  no  compensation  was  awarded  to  him  at  the  time  of  the  takingi 
and  the  Act  does  not  authorize  him  to  demand  compensation  at  any  future  time. 


(a)  1  Swanst.  250. 


(b)  1  Mil.  ft  K.  154. 
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— [Aritfy  B. — How  could  the  extent  of  the  injury  be  ascertained  at  the  time 
of  the  purchase ;  the  plaintiff's  railroad  was  not  interfered  with  until  long 
ifterwards  ! — Lord  Abinger,  C.  B. — The  plaintiff  might  have  obtained  com- 
peosation  as  soon  as  he  had  sustained  any  damage.  Compensation  may  be 
iwarded  at  any  time.] 

Thirdly,  the  plaintiff  had  an  interest  as  reversioner,  and  therefore  was  en- 
titled to  damages  in  respect  of  that  interest,  Pike  v.  Eyre(c),  Curiu  v. 
Wheeler  (d),  FauUeney  v.  Hohnee  (e). 

CreeeweH  for  the  defendants. — The  answer  to  the  first  objection  is,  that 
the  Act  prescribes  no  limitation  as  to  time ;  and  that  it  is  impossible  for  this 
Coart  to  say  what  is  or  what  is  not  a  reasonable  time  for  efiectuating  the  pur- 
poses of  the  Act. 

Secondly,  the  plaintiff  was  not  entitled  to  compensation  in  respect  of  his 
right  to  make  railroads,  until  the  land  was  taken,  or  some  actual  injury  done 
Ue  T.  Miiner  (f),  Lieter  v.  LohUy  (^). 

Thirdly,  the  plaintiff  has  parted  with  all  his  interest  in  the  lease ;  he  lias 
nothing  remaining,  and  therefore  cannot  be  a  reversioner. 
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Sir  W.  W.  FoileU,  in  reply. 

Lord  Abinosr,  C.  B. — The  most  important  question  for  our  consideration 
8,  whether  the  Company  were  bound  to  complete  their  works  within  a  reason* 
lUe  time,  or  whether  they  were  unlimited  in  that  respect.  The  Act  of  Par- 
iament  contains  no  limitation  as  to  time.  It  has  been  stated  that  one  branch 
if  the  legislature  invariably  compels  companies  applying  for  an  Act  of  Par- 
iaoient,  to  complete  their  works  within  a  reasonable  period ;  but  that  cir- 
umstance  throws  no  light  on  the  question,  except  one,  which  is  unfavourable 
9  Sir  W.  FoUetCe  argument,  since  it  shows  a  belief  that  without  that  clause 
onpanies  would  be  unrestricted  in  respect  of  time.  But  then,  it  is  said,  that 
rbere  companies  do  not  complete  their  works  within  a  reasonable  period,  a 
kmrt  of  Equity  will  compel  them.  Without  doubt,  where  certain  lands 
re  ^)ecified  as  liable  to  be  taken  by  a  company,  who  have  carried  their 
rorks  to  a  certain  point,  and  after  a  long  period  are  tempted  to  extend 
hem  further,  merely  by  some  particular  motive,  there  may  be  good  ground 
i)r  the  interference  of  a  Court  of  Equity ;  because  a  party  must  not  lie 
(till,  beholding  another  incur  expence,  and  then  destroy  all  that  that  other 
Its  done.  But  Courts  of  Law  must  construe  this  Act  of  Parliament  as  they 
vould  the  day  after  its  enactment.  The  powers  of  many  companies  have 
mbsisted  for  years,  and  still  subsist,  and  we  cannot  hold  that  the  authority 
)r  tlus  company  has  determined,  unless  the  legislature  has  expressly  said  so. 
rhe  next  point  is,  that  the  company  have  taken  land,  upon  which  there  was 
I  railroad  of  the  plaintiff,  and  that  he  was  entitled  to  damages  in  respect  of 
Jiis  easement,  even  before  he  had  sustained  any  actual  injury.  But  we  think 
that  his  claim  to  compensation  must  be  made  at  the  time  of  the  injury.  With 
regard  to  the  question  of  tenancy,  it  does  not  appear  from  the  case  that  the 


(e)  9  B.  &  Cres.  909. 
(d)  Moo.  &  Mai 

(f)  lStra.405. 


Moo.  &  Malk.  493. 


(/)  2  Mee.  &  W.  824;  1  Mar.  & 
Hurl.  275. 

fg)  7  Ad.  &  Ell.  124;  1  Will.  WolL 
&  Uav. 
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plaintiff  had  such  an  interest  as  entitled  him  to  compensation.  If  a  partT 
becomes  tenant  from  year  to  year  from  Michaelmas,  and  lets  to  another  from 
year  to  year  from  March,  at  a  higher  rent  than  he  himself  pays,  he  may  pe^ 
haps,  under  such  circumstances,  have  a  reversion,  for  which  he  would  be  en- 
titled to  compensation.  But  it  is  sufficient  to  say  that  the  present  case  raises 
no  such  question.  It  may  be  that  the  proprietor  sold  his  land,  promisiD^ 
his  tenant  that  he  should  not  be  disturbed  during  his  term ;  then  if  the  te- 
nant was  not  disturbed,  he  would  not  be  entitled  to  compensation.  Or  it  may 
be,  that  the  company  informed  Mr.  Thicknesse  that  they  should  not  want  the 
land  until  two  years  after  the  purchase ;  in  that  case  also  he  would  not  be 
entitled  to  compensation.  Our  judgment  must,  therefcHre,  be  for  tbe 
defendants. 


Parke,  B, — I  am  of  the  same  opinion.  As  the  Act  mentions  no  time 
within  which  its  powers  are  to  be  exercised^  we  must  hold  that  they  still  sob> 
sist,  and  that  there  is  no  implied  limitation  either  at  law  or  in  equity^  since  it 
would  be  almost  impossible  to  determine  what  is  or  what  is  not  a  reasonable 
time  for  the  execution  of  the  objects  of  the  Act.  It  is  next  urged  that  the 
company  were  irregular,  in  entering  upon  land  of  Sir /2.  H,  Leigh  without  fint 
making  compensation  to  the  plaintiff  in  respect  of  his  right  to  make  a  railroad 
over  that  land.  I  do  not  think,  however,  that  the  company  were  bound 
before  they  entered  to  buy  up  the  plaintiff's  rights.  The  sections  of  the  Ad 
oblige  the  company  to  purchase  the  interest  of  the  owners  in  ee  or  for  lift^ 
but  they  do  not  apply  to  easements.  Parties  in  the  situation  of  tbe  pkintif 
are  entitled  to  compensation  for  any  injury  they  may  sustain,  but  they  an 
not  entitled  to  compensation  prospectively,  since  the  extent  of  damage  cannet 
be  ascertained  until  after  the  damage  has  been  actually  inflicted.  The  coo* 
pany  may,  therefore,  enter  upon  the  land  before  making  compensation.  Tbe 
last  count  is  framed  on  the  ground  of  the  plaintiff  having  a  reversion,  ii 
respect  of  the  tenancy  between  him  and  Atherton,  Sir  W,  FoUett  has  ofb- 
served,  that  the  possessor  of  the  term  is  to  be  included  in  any  bargain  made 
by  the  owner  with  the  company ;  and  that  unless  that  were  the  case,  great 
injustice  might  be  done  to  a  tenant  in  possession  under  a  long  term  of  yean: 
there  would  be  great  weight  in  that  observation  if  the  plaintiff  had  any  refer- 
sionary  interest  here.  But  it  is  impossible  to  say  upon  this  case  that  he  has 
any  reversion  as  against  a  stranger;  he  may  have  had  some  reversion  ai 
against  his  tenant,  although  that  does  not  appear.  But  it  is  uimeceesaiy  fo 
us  to  decide  that  point. 


GuRNEY,  B.,  concurred  (A). 


Judgment  for  the  defendaDte. 


(fi)  AlderiOfiy  B.,  was  absent; 
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Alderman  and  Wife  v.  Neate  and  others.  sxehequir. 

AL  Case.     The   declaration   stated,  that  Edward  Sheppard  was  By  a  written 

id  in  fee  of  a  certain  messuag^e  and  premises,  called  the  TTiree  Tuns  Inn,  SSed  ThTkjth 

3arish  of  Hungerford,  in  the  county  of  WtiU;  and  that  being  so  J'««^ry,  1782, 

3  the  25th  February,  1 782,  he  demised  the  said  messuage  and  pre-  let  to  a^om-  ^ 

Charlei  Dallnac  and  others,   in  trust,  for   the  inhabitants  at  large  !J^"f®*  *"  ?'?"l 

he  parish  of  Hungerford ;  and  that  the  said  Charles  Dalbiae  and  H.,  ceruin 

id  accept  and  take  of  the  said  Edward  Sheppard  the  said  messuage  and  J^d  alTl'  poor^ 

s,  which  were  intended  to  be  converted  into  a  poor-house,  for  the  use  house,  upon  tho 

lid  parish,  to  hold  the  same  in  trust  as  aforesaid  for  a  certain  term,  termT :"^*  To 

as  then  unexpired,  upon  and  subject,  amongst  others,  to  the  follow-  ^°.'^  ""***  .^**® 

IS  (that  is  to  say),  that  they  the  said   Charles  DcUbiac  and  others  in  trust  as 

:eep  the  said  messuage  and  premises  in  good  and  sufficient  repair,  the^if  dav^^ 

be  said  term.     The  declaration  then  stated,  that  the  said  Charles  ^iatfh  next 

and  others,  on  25th  March,  1782,  entered  upon  the  said  messuage  term"^f  99' 

mises,  and  became  possessed  thereof  for  the  said  term,  as  tenants  to  Jf^^*  *^  \^ 

clear  t  early 

Edward  Sheppard,  upon  the  terms  aforesaid,  and  that  they  promised  rento'f27/.pa7- 

the  said  messuage  and  premises  in  good  and  sufficient  repair  during  f»^bJ*jJfu][f*^ 

term.     The  declaration  then  averred,  that  the  premises  were  con-  portions.   And 

ato  a  workhouse,  for  the  use  of  the  said  parish  of  Hungerford ;  that  mftt'ee  do^^re- 

'  Sheppard  being  seised  of  the  reversion  of  the  said  premises,  died  V  *^?f  ^°  P*^ 

lA  of  September,  1800,  leaving  the  plaintiff,  il/ar^ar^/,  his  daughter  accordingly; 

only  child  and  heiress  him  surviving.     That  Margaret  became  seised  JJjl  diwhar^*^ 

(version  of  the  said  premises,  and  being  so  seised,  she,  on  the  21st  of  all  assessments 

801,  married  the  plaintiff,   Charles  Alderman,  and  thereupon  the  sS^vw'^wiThaU 

5  became  and  then  were  seised  in  fee,  in  right  of  the  said  Margaret,  quit-rents,  Ac. 

a  the  reversion  of  the  said  premises.     The  declaration  then  averred,  pectofthesaid 

•ing  the  continuance  of  the  said  term,  and  after  the  31st  of  March,  PJ"®^"®?  J  »»* 

819,  to  wit,  on  the  1st  day  of  April  in  that  year,  the  then  church-  the  premises  in 

\  and  overseers  of  the  poor  of  the  said  parish  of  Hungerford  entered  f [^  repair 

e  said  demised  premises,  and  became  possessed  thereof,  for  the  use  during  the 

add  parish,  and  then  accepted  the  same  for  and  on  behalf  of  the  said  parties  do  agree 

upon  the  terms  aforesaid ;  and  the  residue  of  the  said  term,  then  ****^  •  ^®**® 

in  the  said  churchwardens  and  overseers,  and  their  successors,  for  of  the  premiset 

behalf  of  the  parish,  according  to  the  Statute  in  such  case  made  and  J^wdVnS'exe- 

cuted  on  or 
before  the  Ist  JcMuary  next  ensuing,  with  covenants  and  agreements  pursuant  to  the  present 
contract;  and  such  other  general  clauses  as  are  usually  contained  in  leases:  Provided,  that  in 
case  the  said  committee,  or  the  major  part  of  them,  or  their  successors,  shall  think  it  more 
eliff  ible  to  purchase  in  fee  the  said  messuage  and  premises  for  the  use  of  the  said  parish  of  H., 
at  tne  price  of  420^,  that  then  he,  the  said  E,  S.  shall  accordingly  convey  the  same  premises  in 
such  manner  as  the  counsel  or  attorney  of  the  said  committee  shall  advise  and  re(|uire."  The 
churchwardens  and  overseers  of  H.,  on  behalf  of  the  pariih,  entered  upon  the  premises  in  Ques- 
tion in  1819,  and  paid  rent  to  the  plaintiffs  up  to  the  year  1835,  when  the  Poor  Law  guardians 
took  possession  or  the  premises.  The  plaintiff's  became  entitled  to  the  reversion  in  loOl.  The 
defendants  were  the  churchwardens  and  overseers  of  the  poor  at  the  date  of  the  acriofi,  but  not 
at  the  time  when  the  parish  was  in  poeiession  of  the  premises,  and  when  the  dilapidations 
accrued.  An  action  having  been  brought  against  the  defendants  for  a  breach  of  the  agreement 
to  repair : — 

Hud,  first,  that  the  instrument  operated  as  a  present  demise ;  and  secondly,  that  the  term 
vested  in  the  overseers  for  the  time  being,  and  therefore  that  the  plaintiffs  were  entitled  ta 
recover. 

I.  2  c 
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provided ;  and  that  the  said  churchwardens  and  overseers,  and  tbeir  socces- 
sors,  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  for  the 
time  being,  from  the  said  1st  day  of  April  till  the  premises  became  \Aiii/ 
repair,  as  hereinafter  mentioned,  held  and  enjoyed  the  said  premises  foranj 
on  behalf  of  the  said  parish,  as  such  tenants  as  aforesaid.  Breach,  that  the 
said  churchwardens  and  overseers,  fur  the  time  being,  did  not  keep  the  pi^ 
mises  in  good  and  sufficient  repair,  according  to  the  terms  of  the  said  defoise^ 
but  that  the  premises  were,  and  are,  in  bad  repair  and  greatly  dilapidated. 

Pleas :  firei,  that  Edward  Sheppard  did  not  demise  and  let  to  Ckarln 
Dalbiac  and  others  the  said  premises,  in  manner  and  form,  &c. 

Second,  that  Charles  Dalbiac  and  others  did  not  enter  upon  and  beoons 
possessed  of  the  premises,  in  manner  and  form,  &c. 

Third,  that  the  said  Charles  Dalbiac  and  others  did  not  promise,  as  ii 
the  declaration  alleged. 

Fourth,  that  the  then  churchwardens  and  overseers  did  not  accef>t  the 
premises,  on  behalf  of  the  parish  of  Hungerford,  for  the  residue  and  fe* 
raainder  of  the  term. 

Fifth,  that  the  said  churchwardens  and  overseers  of  the  poor  of  the  pirifh 
of  Hungerford  and  their  successors  did  not,  on  behalf  of  the  said 
hold  or  enjoy  the  premises  upon  the  terms  in  the  declaration  alleged. 
Sixth,  that  the  premises  were  not  in  a  bad  state  of  repair. 
Issue  was  joined  on  these  pleas. 

At  the  trial,  before  Patteson,  J,,  at  the  Wiltshire  Summer  Assizes,  a  vs* 
diet  was  taken  for  the  plaintiffs,  for  100/.,  eubject  to  the  opinion  of  tbe 
Court  on  the  following  case : — 

Edward  Sheppard  being  seised  in  fee  of  the  house  and  premises  in  qstf* 
tion  in  1782,  entered  into  a  written  agreement  respecting  them  with  CSUfit 
Dalbiac  and  others.     This  agreement  was  to  the  effect  following ; — 

**  Be  it  remembered,  that  it  was  agreed  on  the  25th  day  of  Februmy,*^ 
the  year  of  our  lord  1782,  by  and  between  Edward  Sheppard,  of  tbe  oM 
part,  and  the  before-mentioned  committee,  of  the  other  part,  as  follows— finty 
the  said  Edward  Sheppard  doth  hereby  agree  to  demise  and  let  unto  tk 
said  committee,  in  trust  for  the  inhabitants  at  large  within  the  parisk  d 
Hungerford,  in  the  counties  of  Berks  and  Wilts  ;  and  the  said  committee  (b 
hereby  agree  to  accept  and  take  of  the  said  Edward  Sheppard  eW  that  roessnagv 
or  tenement,  &c.,  called  the  Three  Tuns  Inn,  in  the  parish  of  Hungerford,  wW 
said  messuage  and  premises  are  intended  to  be  converted  into  a  poor-house fiir 
the  use  of  the  said  parish  of  Hungerford  ;  to  hold  unto  the  said  oommiUe^ 
in  trust  as  aforesaid,  from  the  25th  day  of  March  next  coming,  for  and  durifl( 
the  term  of  ninety-nine  years,  at  and  under  the  clear  yearly  rent  of  twenty- 
seven  pounds,  payable  half-yearly,  by  equal  portions ;  and  the  said  ooimwfr' 
tee  do  hereby  agree  to  pay  the  said  rent  accordingly ;  and  also  to  pay  un 
discharge  all  assessments  and  taxes  whatsoever,  with  all  quit  rents,  A&i  ^ 
or  in  respect  of  the  said  premises,  and  also  to  keep  the  premises  in  good  isd 
sufficient  repair  during  the  term ;  and  the  parties  do  agree  that  a  lease  ittl 
counterpart  of  the  premises  shall  be  prepared  and  executed  on  or  belbiBtb 
first  day  of  January  next  ensuing,  with  covenants  and  agreements  pttrmn* 
to  this  present  contract,  and  such  other  general  clauses  as  are  usually  «•• 
tained  in  leases.  Provided,  that  in  case  the  said  committee  or  the  major  pi^ 
of  them,  or  their  successors,  shall  think  it  more  eligible  to  purchase  in  ft* 


NSATI. 


MICHAELMAS  TERM,  1838.  871 

be  Miid  messuage  and  premises  for  the  use  of  the  said  parish  of  Hungerfordt     Es^tequer. 

It  the  price  of  four  hundred  and    twenty  pounds,  that  then  he  the  said     aldbhiiaw 

Edward  Sh^ppard  shall  accordingly  convey  the  same  premises,  in  such  man-        ^^  v. 

ler  as  the  counsel  or  attorney  of  the  said  committee  shall  advise  and  re- 

aire;  the  said  Edward  Sheppard  defraying  all  the  expenses  of  a  fine  and 

iearing  the  title  up  to  himself,  if  need  be;  and  the  committee  contributing  a 

loiety  of  the  costs  and  charges  of  the  purchase  deeds.     And  for  the  true 

eribrmamse  of  this  agreement  the  said  parties  do  hereby  oblige  themselves 

)  the  payment  of  the  sum  of  five  hundred  pounds,  of  lawful  money,  to  the 

ther  and  others  of  them.     Dated  the  day  and  year  first  before  written.'* 

(Signed),  &c. 
No  lease  was  ever  executed. 

Edward  Sheppard  died  in  the  year  1800,  and  the  house  and  premises 

Bscended  to  his  daughter  Margaret,  one  of  the  plaintiflis,  as  his  heiress 

.  kw.      In   1801,  Margaret  was  married  to  the  other  plaintiff,  Charles 

Uerman. 

The  defendants  were  the  churchwardens  and  overseers  of  the  poor  of  the 

Irish  of  Hungerford  at  the  time  the  action  was  brought.     Some  of  them 

id  served  those  offices,  but  they  were  not  all  in  office  together  during  any 

ut  of  the  time  when  the  parish  was  in  possession  of  the  premises,  nor  at 

e  time  when  the  guardians  of  the  Hungerford  Union  took  possession,  as 

mnafter  mentioned,  nor  upon  the  24th  June,  1836. 

The  premises  in  question  were,  from  the  date  of  the  above  agreement, 

led  as  (he  poor-house  of  the  parish  of  Hungerford,  The  churchwardens  and 

rerseers  of  the  parish  for  the  time  being  did  all  the  repairs,  and  paid  27/. 

T  annum  for  the  rent  of  the  premises,  to  Edward  Sheppard,  and  to  the  plain- 

b  from  the  25th  of  March,  1782,  until  the  24th  of  June,  1835;  and  all 

Dt  which  subsequently  accrued  due  was  paid  by  the  officers  or  guardians 

the  Hungerford  Union,  who,  by  direction  of  the  Poor  Law  Commissioners, 

ok  possession  of  the  premises  in  question  before  the  end  of  the  year  1 835. 

On  the  28th  September,  1835,  the  plaintiffs  served  upon  the  overseers  of 

hmgerford,  a  notice  to  quit  the  premises  in  question  on  or  before  the  Lady^ 

nf  following. 

The  plaintiff's  title,  and  the  dilapidated  state  of  the  premises,  were  ad- 

itted. 

The  question  for  the  opinion  of  the  Court  was,  whether  under  the  above 

itumstances  the  plaintiffs  were  entitled  to  recover  upon  either,  and  which 

the  issues.     If  the  Court  should  be  of  opinion  that  they  were,  then  the 

fdict  was  to  stand  accordingly  ;  if  not,  then  a  verdict  was  to  be  entered  for 

B  defendants,  upon  the  several  issues  accordingly. 

Erie,  for  the  plaintiffs. — The  instrument  set  out  in  the  declaration  ope- 
tcd  as  a  lease  for  99  years.  The  rent,  the  time  of  payment,  and  the  com- 
iDcement  of  the  tenancy,  are  fixed  ;  and  the  mere  fact  that  a  future  lease 
to  be  granted,  with  the  usual  covenants,  does  not  make  the  instrument 
agreement  for  a  lease,  Doe,  d.  Pearson  v.  Ries  (a). — [Alderson,  B. — In 
li  case  the  terms  were  definitively  settled.] — Doe,  d.  Walker  v.  Groves  (6), 
tmpsst  V.  Raiding  (c),  are  in  point. — [Alderson,  fi.^  referred  to  Morgan  ?• 
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Exchequer,       Biiiell (d).']^Poole  V.  Bentley  («),  which  is  the  leading  case  on  thb  subject, 

Aldbhman     '*  ^"  authority  in  favour  of  the  plaintiffs. 

V.  Secondly,  if  the  Court  should  be  of  opinion,  that  this  instroment  is  an 

agreement  for  a  lease,  and  not  an  actual  demise,  still  the  plaintiffs  are  en- 
titled to  judgment  on  the  first  issue,  as  the  question  there  raised  is,  whether 
Sheppard  let  the  premises  to  be  held  on  the  terms  stated  in  the  instniment; 
not  whether  the  term  is  unexpired  or  not. — [Parke,  B. — The  declaration  states 
a  demise  for  a  term  that  is  unexpired;  that  statement  would  not  he  sup- 
ported if  the  present  tenancy  is  from  year  to  year,  because  there  has  been  a 
notice  to  quit.] — An  attempt  will  be  made  on  the  other  side  to  question  the 
decision  in  Doe,  d.  Jackson  v.  Hiiey  (/),  and  it  will  be  contended  that  thii 
property  does  not  belong  to  the  parish  under  59  Geo.  3,  c.  12,  a.  17.  Bat  if 
we  look  to  the  acts  of  the  parties  when  this  instrument  came  into  operatioB^ 
it  will  be  plain  that  the  premises  in  question  belong  to  the  churchwarden! 
[He  referred  to  PhilUpe  v.  Pearce  {g).  Doe,  d.  Higgt  v.  TWry  {h).  Dee,  d 
Hobbe  V.  Cocke!l{i),  Johnson  v.  The  Churchwardens  of  St,  Peter^s,  Her§' 
/ord{j).] — [Parke,  B, — Can  the  reversioner  maintain  an  action  a^instthe 
assignee  fur  not  repairing  under  a  parol  agreement ! — Lord  Abinger,  C.  R— 
It  has  been  held,  that  a  demise  from  year  to  year  does  not  form  a  consideit- 
tion  for  repairing  the  premises. — Parke,  B. — Is  there  any  authority  to  tbetr 
that  a  reversioner  can  take  advantage  of  contracts  which  are  not  covenants f] 
— It  may  be  doubted  whether  that  question  is  open  to  the  consideration  of 
the  Court.  It  might  be  discussed  on  a  motion  in  arrest  of  judgment;  bot 
the  present  question  is,  in  what  manner  the  issues  ought  to  be  entered  ? 

Barstow,  contrd, — It  is  plain  from  the  first  and  fourth  pleas,  that  the  mm 
issue  is,  whether  there  was  a  demise  for  the  term  of  99  years.  Now,  it  iilf 
no  means  clear  that  the  parties  to  this  instrument  contemplated  the  lelatiM 
of  landlord  and  tenant ;  for  the  agreement  for  the  sale  of  the  premises  she*! 
that  they  may  have  intended  to  become  vendor  and  purchaser.  Morgans. Bit 
sell,  which  is  the  leading  case  for  the  defendants,  shews  that  the  question,  whe- 
ther an  instrument  is  to  be  lease,  or  only  an  agreement  for  a  lease,  dependi 
on  the  intention  of  the  parties,  as  it  is  to  be  gathered  from  the  terms  of  the 
instrument.  [He  cited  Doe,  d.  Pearson  v.  Ries,  Pearce  v.  Cheslp{k), 
Doe,  d.  Walker  v.  Groves  (/).]  Besides,  the  landlord  himself  has  put  a  con- 
struction upon  this  agreement,  by  giving  a  notice  to  quit.  But  the  most  im- 
portant question  is,  whether  this  lease  passed  to  the  overseers  under  59  G^ 
3,  c.  12,  s.  17.  That  section  enacts,  that  the  churchwardens  and  OTerseen 
shall  **  accept,  take  and  hold,'^  certain  lands  and  hereditaments,  **  bekMigio^ 
to  such  parish.*"  The  meaning  of  those  words  is  not  that  they  shall  boM  as 
the  lessees  of  individuals,  but  that  the  property  of  the  parish  shall  be 
conveyed  to  them  in  fee.  It  must  be  maintained,  on  the  other  side,  that  the 
words  ''accept,  take,  and  hold,'*  have  the  same  meaning  as  the  term  '^feit 
But  that  is  not  the  case,  as  the  legislature  has  on  many  occasions,  used  Ae 


(d)  3  Taunt  65.  (t)  4  Ad.  &  E.  478. 

(e)  12  East,  168.  (j)  ^ 
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pd  "  Test  ^'  in  a  different  sense  from  that  contended  fur.  It  is  so  used  in 
ltrf9  Act,  22  Geo.  3,  c.  81,  s.  21 ;  in  54  Geo,  3,  c.  170,  s.  8;  in  55  Geo. 
X  137,  s.  1 ;  and  in  5  &  6  Will.  4,  c.  69,  s.  8 :  and  this  construction  of  the 
sndants  is  reasonable,  since  otherwise  the  parish  might  be  bound  by  a  bur^ 
QBome  lease  without  having  any  power  of  discharging  itself  from  it. 

^rU,  in  reply. — ^The  mere  fact  of  there  being  an  option  of  purchasing  does 
prevent  Uiis  instrument  from  operating  as  a  demise. — [Parke^  B. — Have 
tany  case  of  a  stipulation  for  "  usual  covenants,^  where  the  words  "  agree 
lemise/^  have  been  held  to  make  no  difference  ?] — No  such  case  can  be 
od ;  but  Barry  v.  Nugent,  cited  in  Doe,  v.  Aehbumer  (m),  approaches 
ily  to  it. 

Secondly,  the  defendants  are  not  entitled  to  have  the  first  issue  found  for 
no,  on  the  ground  that  the  term  might  be  put  an  end  to,  and  and  was  actu- 
r  put  an  end  to,  by  the  notice  to  quit.  The  fair  meaning  of  the  plea  is, 
t  Sheppard  did  not  demise. — [Alder son,  B. — If  you  allege  a  demise  for 
term  of  99  years,  which  is  unexpired,  and  the  defendants  deny  the  de- 
le,  do  they  not  put  in  issue  the  expiration  of  the  term  ?] — If  they  had  in- 
ided  to  do  so  they  should  have  pleaded  in  a  different  manner. 

Cur.  adv.  vult. 

Jn  a  subsequent  day  the  judgment  of  the  Ck)urt  was  delivered  by, 

Lord  Abinoer,  C.  B. — This  was  an  action  against  the  overseers  for  the 
e  being  of  the  parish  of  Hungerford,  to  recover  damages  for  the  non-re- 
ring  of  certdn  premises ;  and  the  question  turns  on  this  point,  whether 
agreement  which  is  the  foundation  of  the  action,  is  to  be  construed  as  a 
lise,  or  only  as  a  contract  for  a  lease.  It  appears  that  originally  the  pre- 
es  in  question  were  let  to  trustees,  to  the  use  of  the  poor  of  the  parish  of 
ngerford,  under  an  agreement  dated  the  25th  of  February,  1782,  by  which 
y  were  to  have  possession  of  the  premises  for  99  years,  to  commence  from 
Lady^day  next  ensuing,  at  a  yearly  rent  of  27/.,  payable  half-yearly,  with 
provisoes,  that  before  the  1  st  January  then  next  ensuing,  a  lease  should 
executed,  containing  the  usual  covenants ;  and  that  in  case  the  parties 
epting  the  premises,  or  their  successors,  should  think  it  expedient  to 
"chase  the  fee  simple  in  the  soil  for  a  certain  price,  the  lessor  would  make 
mveyance  to  them  accordingly.  The  defendants'  counsel  contended  that 
I  agreement  could  not  operate  as  an  absolute  demise  for  99  years ;  and  he 
ed  in  support  of  this  proposition  the  circumstance  of  its  containing  a  sti- 
ation  for  the  execution  of  a  lease  at  a  future  period.  But  so  many  cases 
to  be  found  where  agreements  have  been  held  to  operate  as  actual  de- 
;es,  notwithstanding  the  insertion  of  a  stipulation  similar  to  the  above,  that 
\  argument  cannot  be  sustained.  It  is  then  suggested  that  it  might  have 
n  optional  on  the  part  of  the  defendants  to  treat  the  instrument  as  a  lease 
not ;  but  we  think,  on  the  view  of  the  whole  instrument,  that  it  is  a  ques- 
1  ibr  our  decision,  whether  or  not  the  instrument  contains  words  sufficient 
mxmnt  to  a  present  demise,  if  it  can  be  collected,  from  the  circumstance 
:he  case,  that  it  was  the  intention  of  the  parties  that  it  should  do  so. 

(wi)  5  T.  R.  165. 
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Here  then,  the  parties  agree  that  the  term  in  question  is  to  commence  from 

the  25th  o(  March,  1782,  at  a  certain  yearly  rent.    On  this  the  questioa 

anses,  when  would  the  first  year's  rent  become  due.   No  one  can  suppose  for 

a  moment  that  it  would  become  due  at  any  other  period  than  at  the  Michael- 

mas  followingi  in  which  case  the  term  must  have  commenced  immediately  on 

the  date  of  the  agreement ;  and  if  so,  what  was  the  term  in  question  but  the 

one  for  99  years,  mentioned  in  the  agreement?   If,  however,  the  first  pajment 

of  rent  be  not  considered  as  accruing  due  at  Miehaeimas,  1782,  it  must  oe* 

cessarily  be  so  at  the  Lady^day  next  following,  and  on  that  construction  we 

are  to  suppose  that,  although  the  lessor  created  a  tenancy  for  99  years  froa 

March,  1782,  at  a  half-yearly  rent,  still  that  no  rent  was  to  be  payable  til 

the  expiration  of  a  full  year  from  that  date;  and  consequently,  the  lasthilf* 

year's  rent  would  become  due  at  the  end  of  the  half-year  after  the  term  lad 

expired.    It  is  more  proper  that  the  rent  should  be  payable  within  the  tenn^ 

than  after  its  expiration;  as  in  the  latter  event  the  landlord's  remedy  is  gooei 

We  think  it  would  have  been  better  if  the  Courts  had  not  given  so  wide  a  eon* 

struction  to  instruments  of  this  nature ;  but  on  consideration  of  all  the  ciRl 

taken  together,  we  cannot  avoid  the  conclusion,  that  stipulations  for  theex»> 

cution  of  leases  in  future,  do  not  necessarily  contradict  the  notion  oftni^ 

strument  of  this  description  amounting  to  a  present  demise.     Besides,  tlie 

agreement  in  this  case,  containing  the  covenants  usually  found  in  actual 

leases,  goes  far  to  prevent  the  doubt  and  uncertainty  which  such  an  sgfee- 

ment  might  otherwise  create ;  and  the  specific  agreement  for  repair  and  pij- 

ment  of  rent,  amounts  to  a  promise  that  the  lease  shall  be  put  an  end  td^ 

if  the  rent  is  not  paid  and  the  repairs  not  performed.    For  all  which  wt 

sons  we  think,  that  the  lease  in  this  case  took  effect  from  the  date  of  (b 

agreement     The  next  question  in  the  case  is,  whether,  supposing  this  li 

be  a  lease,  the  property  vested  in  the  overseers  of  the  poor,  under  the  tf 

Geo.  3,  c.  1 2,  s.  1 7.     This  point  has  been  ingeniously  argued  before  us,  but 

we  do  not  consider  the  question  as  res  Integra,  since  it  was  decided  bjtla 

Court  of  Queen's  Bench  that  the  Statute  does  apply  in  all  cases;  and  as 

here  the  agreement  is  a  grant  of  property  to  be  used  for  a  poor-house,  « 

think  that  it  is  within  the  province  of  the  Statute,  and  accordingly  the  pro* 

perty  is  vested  in  the  overseers  for  the  time  being.     Our  judgment,  tbei^ 

fore,  must  be  for  the  plaintiffs. 

Postea  to  the  plaintifc 


HiTCHMAN  V.  Walton. 


Thetraantof  ^^ASE.     The  first  count   stated  that  certain  messuages  and  premises  tt 

nS!»es!^zBsFgned  Hampsteod  were  in  the  possession  and  occupation  of  one  James  Pfiti  ^ 

them  by  way  of  tenant  thereof  (the  reversion  thereof  then  belonging  to  the  plaintiff),  and  the* 

afterwards  be.  the  defendant  pulled  down,  removed,  and  destroyed  certain  fixtures  oo  ^ 

Th"*l^T^'"^*'  said  premises,  and  in  so  doing  dilapidated,  injured,  and  destroyed  the «" 

tained  a  covenant  to  yield  up  all  fixtures  to  the  messuage  belonging  or  to  belong: — Held^  that 
the  fixtures  did  not  pass  to  the  assignees  as  goods  and  chattels,  in  the  possession,  order,  and 
disposition  of  the  bankrupt ;  and  thai  the  mortgagee  might  niaiutain  an  action  in  case  as  rever- 
sioner, against  the  assignees  fur  renioving  theui. 
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nessuage  and  premities,  and  afterwards  converted  and  disposed  of  the  fixtures      jEn^«7iurr. 
0  his  own  u»e.     The  second  count  was  in  trover  for  the  fixtures. 

The  defendant  pleaded, /r#r,  Not  guilty ;  tecandfy,  to  the  first  count,  that 
be  premises  in  the  first  count  mentioned  were  not  in  the  occupation  of  the 
lid  Jamet  P^tt,  as  tenant  thereof  to  the  plaintiff)  modo  el  forma.  Thirdly  to 
be  second  count,  that  the  plaintiff*  was  not  possessed  as  of  his  own  property 
f  the  said  effects,  modo  et  forma.     Upon  these  picas  issues  were  joined. 

At  the  trial,  before  Gurney,  B.,  at  the  Middlesex  Sittings  after  last  Trinity 
riim,  it  appeared  that  by  a  lease,  dated  the  5th  July,  1831,  one  Masters 
iemiMd  the  premises  in  question  to  Pelt,  for  the  term  of  twenty-one  years, 
[he  lease  contained  a  covenant  by  Pett  to  "  surrender  and  yield  up  the  said 
Mssuage  or  tenement  and  premises  at  the  end  of  the  said  term  thereby 
(TiDted,  in  a  good  state  of  repair  and  condition,  together  with  all  partitions, 
loors,  windows,  casements,  bells,  bars,  hinges,  locks,  keys,  shelves,  dressers, 
pmnps,  pipes,  cisterns,  and  all  other  fixtures  and  things  to  the  said  messuage 
ir  tenement,  or  any  part  thereof,  belonging  or  to  belong  (reasonable  use  and 
vetr  thereof  in  the  mean  time  only  excepted).     Under  this  lease  Pett  entered 
nd  occupied  the  premises,  and  carried  on  business  in  them.     In  September, 
1882,  the  plaintiff*  lent  Pett  300/.,  and  as  a  security  took  an  assignment  of  the 
ieise  by  way  of  mortgage.    Pett  continued  in  possession  of  the  premises  until 
Nmfember,  1837,  when  he  became  a  bankrupt.     The  defendant  was  chosen 
uiignee,  and  by  his  orders  the  tenant's  fixtures,  which  had  been  put  up  pre- 
fioosly  to  the  mortgage,  were  taken  down  and  sold  in  February,  1838.     It 
VM  submitted,  on  the  part  of  the  defendant,  that  the  plaintiff*  must  be  non- 
nited;  first,  because  the  tenancy  was  not  of  a  nature  to  which  a  reversion 
vu  incident ;  and  secondly,  because  trover  would  not  lie  for  fixtures.     The 
inmed  judge  refused  to  nonsuit  the  plaintiff)  and  a  verdict  was  found  for 
bn  for  63/.  in  respect  of  the  fixtures,  and  3/.  for  dilapidations ;  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit. 
A  rule  having  been  obtained  accordingly, 

Uumfrey  and  Jfhite  shewed  cause. — Most  of  the  fixtures  in  question  were 
on  the  premises  at  the  time  the  lease  was  granted  to  Pett,  and  all  of  them 
vers  there  at  the  time  of  the  mortgage.  Upon  the  execution  of  the  mortgage 
Aied,  the  plaintiff*  took  all  the  estate,  right,  title,  and  interest  of  Pett,  and  Pett 
Wame  tenant  to  the  plaintiff*.  Partridge  y,  Bere(a).  By  the  covenant  in  the 
ktse,  Pett  was  to  deliver  up  to  his  landlord  "all  fixtures  to  the  premises  be- 
longing or  to  belong."  Now,  independently  of  the  words  of  the  covenant, 
^se  fixtures,  being  on  the  premises  at  the  time  of  the  mortgage,  would  pass 
^  the  mortgagee,  Steward  v.  Lombe  (b),  Coleyrave  v.  Dias  Santos  (c),  Hare 
V*  Norton  (^d),  Longstaff  v,  Meagoe  (e).  Then,  as  to  the  second  point,  it  has 
i^n  decided  that  trover  will  lie  for  fixtures,  when  severed  ;  and  under  such 
Qrcomstances  as  the  present  they  are  not  within  the  order  and  disposition  of 
^  bankrupt,  so  as  to  pass  to  his  assignees,  Boydell  v.  MMichael  (/). 

JRCoK;  in  support  of  the  rule. — The  tenancy  was  not  of  that  nature  to  which 
^  leverskMi  is  incident.    The  term  "  reversion"  has  a  well  defined  legal  mean- 


(«)  5  B.  &  A.  604. 

{h)  4  Moore,  281 ;  1  B.  &  B.  506. 

(e)  2  B.  &  C.  76. 


(i/)  5  B.  &  Add.  715. 

(e)  2  A.  &  £.  167. 

(/;  1  C,  M.  &  R.  177;  3  Tyr.  974 
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ing ;  it  is  the  residue  of  an  estate  left  in  the  grantor,  to  oommeDoe  in  posses- 
sion after  some  particular  estate  granted  cut  of  Mm.  Here  Pttt  was  a  meie 
tenant  at  will,  and  the  plaintiff  might  have  maintained  an  ejectment  against 
him,  upon  default  of  payment  of  the  principal  and  interest  in  Septemheff 
1833.  Wilkinson  v.  Hall(g),  is  distinguishable;  there  the  plaintiff  mort- 
gaged land  in  fee,  with  a  proviso  for  redemption  on  payment  of  the  priodpst 
and  interest  on  a  certain  day;  and  it  was  agreed  that  the  mortgagee  sbouM 
not  be  entitled  to  call  in  the  principal  for  seven  years,  provided  the  interest 
were  regularly  paid  in  the  mean  time.  And  it  was  further  agreed,  that  the 
mortgagor  should  occupy  and  enjoy  the  premises  until  default  in  payment  of 
the  principal  and  interest ;  and  the  Court  held,  that  though  by  the  first  part 
of  the  deed  the  fee  was  vested  in  the  mortgagee,  the  subsequent  part  operate] 
as  a  re-demise  of  the  premises  to  the  mortgagor,  provided  the  interest  weit^ 
regularly  paid.  Here  the  time  appointed  for  the  payment  of  principal  and 
interest  had  expired.  Then,  as  to  the  count  in  trover:  Pett  was  bound  (9- 
leave  upon  the  premises  all  the  fixtures  to  the  said  premises  belonging  or  (• 
belong.  By  this  express  stipulation,  the  landlord  would  be  entitled  to  then. 
The  second  count  cannot  be  supported,  as  they  never  were  the  fixtures  of 
the  mortgagee. 

Lord  Abinger,  C.  B. — The  rule  must  be  discharged.  The  second  pki 
denies  that  the  premises  were  in  the  occupation  of  Petty  as  tenant  to  the 
plaintiff;  now,  if  the  mortgagor  is  not  tenant  to  the  mortg^agee,  in  what  situa- 
tion does  he  stand  ?  He  is  not  a  trespasser ;  the  very  terms  of  the  mortgagf 
deed  prevent  that  conclusion.  He  is  not  a  servant,  fur  the  mortgagee  is  not  i 
possession.  Then  in  what  relation  does  he  stand  1  To  ascertain  that  we  ni 
look  to  the  terms  of  the  mortgage  deed.  By  that  deed  an  absolute  int 
is  vested  in  the  mortgagee  for  a  certain  time,  and  if  the  mortgagor  pays  the 
principal  and  interest  at  the  appointed  time,  then  the  property  revests  in  the 
mortgagor.  If  default  be  made,  and  the  mortgagor  is  still  allowed  to  renaia 
in  possession,  then  he  holds  over  on  the  same  terms  as  before,  and  continoei 
in  his  character  of  tenant.  Then,  in  what  way  is  the  mortgagee  to  declare! 
I  do  not  see  how  the  mortgagee  could  declare,  unless  by  alleging  that  be  was 
the  owner  of  the  reversion,  or  by  stating  the  special  circumstances,  and  that 
he  was  the  owner  of  the  fee.  But  then,  it  is  asked,  what  estate  can  themort* 
gagee  have  ?  He  has  the  estate  created  out  of  the  mortgage,  and  remains  in 
possession  as  tenant  at  will  until  the  mortgagee  determines  that  estate,  by 
taking  possession  himself,  or  granting  a  lease  to  another  person,  which  would 
be  a  determination  of  it.  It  is  true  that  an  ejectment  might  have  been  main- 
tained against  the  mortgagor,  but  that  would  proceed  upon  the  ground  that 
he  has  admitted  the  tenancy  and  ouster.  It  appears  to  me,  therefore,  that  the 
issue  upon  the  tenancy  was  properly  found  against  the  defendant  Then  as 
to  the  count  in  trover  ;  the  plea  is,  that  the  plaintiff  was  not  possessed  of  these 
fixtures  as  of  his  own  property.  It  is  true  that  the  fixtures,  by  the  terms  d 
the  lease,  belong  to  the  original  landlord  ;  but  he  could  have  no  right  to  pos- 
sess them  until  the  term  had  expired,  and  during  the  continuance  of  the  term 
the  tenant  might  maintain  an  action,  if  they  were  taken  away.  Here  the 
mortgagee  stands  in  his  place,  and  is  entitled  to  recover  damages  for  their 


{g)  3  Hodges,  56;  4  Scott,  301. 
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Kmonl  or  iiyury.  It  appears  to  me,  that  in  whateyer  view  the  case  is  con-  EnAcqi^r. 
tiifered,  the  plaintiff  Has  a  ri^ht  to  recover  the  value  of  these  fixtures.  Under  hitcumav 
these  circumstaooes  the  fixtures  do  not  pass  to  the  assignees  as  goods  and  ^  «u 
chattels  in  the  possession,  order,  or  disposition  of  the  bankrupt.  The  plain- 
tiff is  entitled  to  retain  his  verdict  for  the  whole  amount 

Parks,  B. — ^I  am  of  the  same  opinion.     The  first  count  is  for  an  injury  to 
eertain  premises  in  the  occupation  of  Pett,  as  tenant  to  the  plaintiff  (the  re- 
version thereof  then  belonging  to  the  plaintiff).     The  first  plea  is  Not  guilty, 
tnd  there  is  no  doubt  the  plaintiff  is  entitled  to  a  verdict  upon  that  issue. 
The  next  plea  is,  that  the  premises  were  not  in  the  occupation  of  Pett^  as 
fnant  to  the  plaintiff.    The  question  then  is,  whether  the  mortgagee  may  not 
treat  a  mortgagor  in  possession  as  his  tenant ;  Partridge  v.  Dere  has  decided 
tti^  he  may,  and  I  concur  in  the  propriety  of  that  decision.     He  is  not  bound 
m  to  treat  him  ;  but  he  may,  if  he  think  fit,  maintain  an  ejectment  against 
lim,  which,  if  he  were  a  tenant  for  all  purposes,  he  could  not  have  done. 
This  issuflicient,  therefore,  to  entitle  the  plaintiff  to  maintain  his  verdict  upon 
the  first  count.     Then  the  second  count  is  in  trover  for  these  fixtures  in  their 
levered  state.     The  rule  was  granted  upon  the  supposition  that  the  fixtures 
hid  been  placed  upon  the  premises  after  the  mortgage,  but  that  does  not 
appear  to  have  been  the  case.     There  is  no  doubt  that  if  a  tenant  places  fix- 
tores  upon  the  premises,  and  then  transfers  them  by  way  of  mortgage,  that 
the  fixtures  pass  to  the  mortgagee  ;  Coleyrave  v.  Dia$  Santos,  Longstaffs, 
Mtagae.  '  Then,  it  is  contended,  that  inasmuch  as  Pett  was  bound  to  give  up 
d7the  fixtures  at  the  end  of  the  term,  which  I  am  inclined  to  think  he  was, 
(though  perhaps  contrary  to  the  intention  of  the  parties),    that  even  any 
fitures  put  up  after  the  mortgage,  would  have  passed  to  the  mortgagee. 
Tint  point,  however,  does  not  arise.     Mr.  Piatt  contended  that  the  effect  of 
fte  lease  was  to  give  the  plaintiff  only  a  special  interest  in  the  fixtures,  and  nut 
the  absolute  power  of  removal.     But  Boy  dell  v.  M*  Michael  shews  that  the 
tnint  has  such  an  interest  in  the  fixtures  as  to  enable  him  to  maintain  trover 
iorthem  if  removed.    I  think,  therefore,  that  the  plaintiff  may  maintain  trover , 
and  that  the  measure  of  damage  is  the  value  of  the  fixtures. 

GuRRBYf  B.f  concurred. 

Rule  discharged. 


Chanter  v.  Hopkins. 

ASSUMPSIT.    The  declaration  stated,  that  the  defendant  was  indebted  The  defendant 

to  the  plaintiff  in  the  sum  of  15/.  lbs.,  for  the  licence,  consent,  and  per-  pUintiff  as  fol- 

VMOD  of  the  plaintiff  before  then  granted  by  him  to  the  defendant  at  his  lows:— "Send 

nqoest,  to  erecty  set  up,  and  use,  at  and  upon  certain  premises  of  the  de-  hopper  and  ip- 

Uuty  a  certain  patent  invention,  whereof  the  plaintiff  was  then  the  owner  JJ^y^J^g 

copper  with 
yonr  imoke-eoniuming  furnace."    The  patent  furnace  was  accordingly  sent  and  erected,  bat 
was  found  to  be  useless  in  a  brewer j: — Hrld,  that  the  contract  was  satiafied  by  erecting  tb« 
foraace ;  and  that  there  was  no  imphed  warranty  that  it  should  be  suitable  for  a  brewery. 
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Bxdmfuer.  and  proprietor,  called  Chanter' 8  Smoke-consuming  Furnace,  and  to  nse  and 
Chanter  ^PP'^  ^^®  ssme  for  the  use  and  benefit  of  the  defendant ;  which  patent  in- 
1^  Tention  of  the  plaintiff  the  defendant  had  then  erected,  used,  set  up,  and  ap* 

plied  to  his  own  use  and  benefit,  under  and  by  virtue  of  the  said  licence  and 
permission.  There  were  also  counts  for  goods  sold,  and  for  work  and  labour, 
P/ea,  non-assumpsit 

At  the  trial,  before  Gumey,  B.,  at  the  London  Sittings  afler  last  EasUr 
Term,  it  appeared  that  the  plaintiff  was  the  proprietor  of  a  patent  for  the  in> 
yention  of  a  furnace  and  stove,  having  an  apparatus  for  the  purpose  of  con* 
suming  its  own  smoke.  The  defendant  a  brewer,  at  St  Ires^  Huntingdon 
shire,  applied  to  him  for  one  of  his  patent  furnaces,  by  the  following  writtoi 
order: 

*'St,  Ives,  16th  of  September,  1835. 
**  Send  me  your  patent  hopper  and  apparatus,  to  fit  up  ray  brewing  copper 
with  your  smoke  consuming  furnace.     Patent  right  15/.  ISs.;  iron  wotLdoI 
to  exceed  5/.  5«. ;  engineer's  time,  fixing,  7«.  6d,  per  day. 

Richard  Hopkins, 

The  furnace  and  apparatus  were  accordingly  sent  in  the  November  fol- 
lowing, and  put  up  upon  the  defendant's  premises  under  the  supennteod* 
ance  of  a  workman  of  the  plaintiff.  On  the  plaintiff's  applying  for  payment; 
the  following  letter  was  written  to  him  by  the  defendant's  attorney. 

"  Sir,  St.  Ives,  28th  December,  1835. 

"  By  your  contract  with  Mr.  Hopkins,  you  were  to  do  the  work  to  hilj 
furnace  in  such  a  way,  that  there  was  to  be  a  great  saving  of  coals ; 
there  was  to  be  no  more  smoke  than  from  a  common  chimney ;  that  coaada"] 
rable  time  was  to  be  saved  in  the  work  of  the  brewery,  and  that  there 
to  be  less  labour  at  the  furnace.     Instead  of  these  advantages,  the  new  far» 
nace  consumes  quite  as  many  coals  as  the  old  one ;  there  is  quite  as  mock 
smoke ;  there  are  several  hours  more  time  consumed  in  brewing,  and  then 
is  a  vast  deal  more  labour  at  the  furnace,  and  the  copper  is  very  much  is* 
jured.     Under  these  circumstances,  we  are  directed  by  Mr.  Hopkins  to  ap- 
ply to  you  for  compensation,  and  unless  the  same  be  made,  and  the  old  fiff- 
nace  restored,  within  seven  days  from  this  day,  an  action  will  be  brought    j 
against  you  for  the  injury  sustained." 

The  firm  of  which  the  plaintiff  was  a  member,  replied  as  follows . 

'*  Gentlemen,  London,  30th  December,  1835. 

"  We  are  not  a  little  surprised  at  the  terms  of  your  letter  received  yes- 
terday, in  Mr.  Chanter  s  absence.  On  examining  our  man,  we  find  the 
furnace  he  erected  worked  extremely  well  when  he  was  there;  but  he  sajl 
the  fireman  has  a  determined  opposition  to  it,  and  if  such  be  the  case,  tba 
very  best  of  inventions  cannot  be  made  to  answer.  We  have  no  difficult 
of  sending  6(iy  witnesses  into  Court  to  prove  all  we  ever  engaged  wiw 
Mr.  Hopkins  ;  we,  therefore  distinctly  inform  you,  we  shall  enforce  the  paf* 
ment  of  our  demand  on  Mr.  Hopkins,  and  if  Mr.  Hopkins  refuses  payment  .! 
we  presume  you  will  wish  the  document  sent  you.  You  will  oblige  us  ^ 
say  Mr.  Hopkins's  determination ;  ours  you  have  without  alteration.** 
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The  defendant  subsequently  »Snt  back  the  furnace  to  the  plaintiff's  pre- 
mises in  London.  The  plaintiff  proved  that  bis  patent  furnace  was  in  much 
use,  and  was  an  article  well  known  in  the  market;  and  called  several  wit- 
nesses, of  different  trades,  who  stated  that  they  had  used  the  apparatus  to 
much  advantage,  and  that  it  consumed  a  great  portion  of  its  smoke.  On 
the  other  hand,  the  defendant  proved  that  it  had  not  been  of  any  service  on 
his  premises;  and  be  offered  evidence  of  conversations  with  the  plaintiff* 
before  the  order  was  given,  for  the  purpose  of  shewing  that  the  plaintiff 
knew  the  apparatus  was  to  be  used  in  a  brewery,  for  which  it  was  alleged 
tbftt  it  was  not  suitable.  No  fraud,  however,  was  imputed  to  the  plaintiff 
This  evidence  was  objected  to ;  but  the  learned  judge  received  it,  subject  to 
the  opinion  of  the  Court  as  to  its  admissibility.  It  was  contended  for  the 
defendant,  that  under  the  circumstances,  there  was  an  implied  warranty  on 
the  part  of  the  plaintiff,  that  a  smoke-consuming  furnace  should  be  furnished 
to  the  defendant,  which  should  be  useful  in  a  brewery.  The  learned  judge 
reserved  leave  to  the  defendant  to  enter  a  verdict  for  him,  if  the  Court  should 
he  of  that  opinion ;  and,  under  his  direction,  a  verdict  was  found  for  the 
plaintiff;  damages,  15/.  I5#.,  the  jury  stating  also,  in  answer  to  a  question 
from  the  learned  judge,  that  in  their  opinion  the  patent  furnace  was  useless 
U>  the  defendant  as  a  brewer. 


Exchequer. 

Chantee 

V. 

Hopkins. 


Byles,  in  support  of  the  rule. — It  is  clear  from  the  correspondence  and 
the  conversations  with  the  plaintiff,  that  he  was  aware  that  his  apparatus  was 
to  be  used  in  a  brewery ;  and  if  they  be  taken  in  connection  with  the  order, 
Aere  is  an  implied  warranty  that  a  furnace  should  be  erected  which  should 
dbnsanie  smoke  in  a  brewery.  But  the  jury  have  found,  that  the  article  sent 
WAS  totally  useless  in  a  brewery;  and  there  is  no  attempt  to  say  that  it  was 
Bsed  beyond  the  time  necessary  for  a  fair  trial. — [Parke,  B. — You  cannot  add 
■oy  parol  statement  to  the  order  for  the  purpose  of  making  a  warranty ;  as  you 
fc  not  impute  fraud,  the  whole  turns  upon  the  construction  of  a  written  order.] 
—The  written  order  contains  the  words  "  to  fit  up  my  brewing  copper  with 
your  smoke-consuming  furnace."  That  implies  a  warranty  on  the  part  of 
the  plaintiff,  that  the  article  sent  shall  be  a  smoke  consuming  furnace,  fit 
fcr  a  brewery.  Jones  v.  Bright  (a),  is  an  authority  in  favour  of  the  defend- 
ant. There  the  plaintiff  purchased  of  the  defendant,  some  copper  sheathing 
for  a  ship,  and  the  defendant,  who  knew  the  purpose  for  which  it  was  wanted 
raid  "  I  will  supply  you  well :"  it  was  held  that  this  was  an  implied  war- 
ranty that  the  copper  was  fit  for  that  purpose.  Beet,  C.  J.,  says,  "  In  a 
contract  of  this  kind,  it  is  not  necessary  that  the  seller  should  say,  **  I  war- 
rant ;''  it  is  enough  if  he  says  the  article  which  he  sells  is  fit  for  a  particu- 
lar purpose.  If  he  sells  it  for  a  particular  purpose  he  thereby  warrants  it 
fit  for  that  purpose."  The  same  opinion  is  expressed  by  Abbott,  C.  J.,  in 
Gray  v.  Cox{b),  though  that  case  was  ultimately  decided  upon  a  different 
^und.  These  authorities  are  established  by  Street  v.  Bkty  (c),  in  which  it 
is  laid  down,  that  the  purchaser,  may  not  only  insist  upon  a  breach  of  war- 
ranty, but  if  he  have  noopportunity  of  ascertaining  the  quality  of  the  chattel 
before  he  orders  it,  he  may,  if  it  does  not  answer  the  warranty,  rescind  the 


(a)  5  Bing.  583;  3  M.  &  P.  155. 
(^)  1C&  P.  184;  4B.  &C. 
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contract  and  return  the  chattel,  afler  having  kept  it  a  reasonable  time  for 
the  purpose  of  trial.  Lord  Tenterden  says,  "  It  is  to  be  observed,  that 
although  the  vendee  of  a  specific  chattel,  delivered  with  a  warranty,  may  not 
have  a  right  to  return  it,  the  same  reason  does  not  apply  to  cases  of  execu- 
tory contracts,  where  for  instance,  an  article  is  ordered  from  a  manufacturer, 
who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit  for  a  certain  pur- 
pose, and  the  article  sent  is  such  as  is  never  completely  accepted  by  the 
party  ordering  it.  In  this,  and  in  similar  cases,  the  party  may  return  it  as 
soon  as  he  discovers  the  defect,  provided  he  has  done  nothing  more  in  the 
mean  time  than  was  necessary  to  give  it  a  fair  trial."  This  was  not  the 
case  of  a  specific  chattel  set  out  and  appropriated  for  the  defendant,  but  the 
plaintiff  was  to  manufacture  a  furnace  which  would  consume  smoke,  and  be 
fit  to  be  used  in  a  brewery. — [Parhe^  B. — All  that  the  defendant  orders  is  t 
smoke-consuming  furnace,  according  to  the  plaintiff  ^s  patent,  to  be  used  in  i 
brewery.  The  difference  between  this  case  and  that  of  Jonet  v.  Bright  is, 
that  here  the  subject  of  the  contract  is  defined  by  the  buyer :  the  object  for 
which  he  wanted  it  is  immaterial.] — Suppose  the  buyer  had  said,  send  me 
one  of  your  horses  to  draw  my  carriage ;  would  there  not  have  been  an  im- 
plied warranty  that  the  horse  was  fit  for  that  purpose  ? — [Parke^  B. — That  is 
not  the  present  case,  it  is  as  if  the  buyer  had  said,  "  send  me  that  bay  horse 
in  the  third  stall  of  your  stable,  to  draw  my  carriage  f'  then  the  ooDtrsct 
would  be  satisfied  by  sending  the  horse. 

Byles  then  contended  that  the  evidence  was  admissible  in  reduction  of 
damages. 

Lord  Abinobr,  C.  B. — I  am  of  opinion  that  the  rule  must  be  discharge! 
A  great  confusion  has  arisen  in  many  of  the  cases,  from  the  unfortunate  use 
of  the  word  ''  warranty,"  in  delivering  judgment,  and  in  consequence  two 
things  have  been  confounded  together.  A  warranty  is  an  express  statemeflt 
of  something  or  other  which  the  party  undertakes  shall  be  part  of  the  contnct 
and  is  generally  collateral  to  the  express  object  of  it  But  in  many  of  the 
cases  referred  to,  the  circumstance  of  a  party  selling  a  particular  thing  by 
description,  has  been  called  an  implied  warranty ;  but  it  would  have  been 
much  better  to  consider  such  cases  as  a  non-compliance  with  a  contract,  which 
a  party  has  engaged  to  fulfil ;  as  if  a  man  ofiers  to  buy  beans  of  another,  and 
the  latter  should  send  him  peas,  he  does  not  perform  his  contract ;  but  that 
is  no  warranty.  So,  if  a  man  orders  copper  for  sheathing  ships,  that  ist 
particular  copper,  prepared  in  a  particular  manner ;  if  the  seller  should  send 
him  a  different  sort,  he  does  not  comply  with  the  contract,  and  though  from  a 
loose  mode  of  expression  the  word  "  warranty"  may  have  been  introduoedi 
yet  it  is  not  done  so  properly.  Now  the  question  in  this  case  is,  whether  or 
not  the  order  has  been  complied  with  in  its  terms.  The  order  was  ibr  od^ 
of  those  engines,  of  which  the  plaintiff  was  known  to  be  the  patentee,  withoai 
regard  to  the  object  to  which  the  defendant  meant  to  apply  it,  and  it  is  ad* 
mitted  that  there  is  no  fraud.  If,  when  the  plaintiff  received  such  an  order  he 
had  known -that  it  could  not  be  so  applied,  and  had  found  that  the  defendant 
was  under  some  misapprehension  on  the  subject,  and  that  he  was  buying  t 
thing  on  the  supposition  that  it  could  be  applied  to  that  use,  there  might  be 
ground  for  avoiding  the  contract  on  account  of  the  concealment  of  a  pertieUf 
lur  (act.    Or  if  the  terms  of  the  contract  had  been,  "  I  will  send  you  one 
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of  my  smoke-consuming  furaacefs,  winch  shall  suit  your  brewery,**  that 
vould  have  been  a  warranty.  But  in  this  case  no  fraud  whatever  is  sug- 
^ted ;  it  is  the  case  of  an  order  by  a  purchaser  of  a  specific  chattel,  believ- 
ing that  it  will  answer  a  particular  purpose,  to  which  he  means  to  apply  it ; 
and  it  turns  out  that  it  will  not.  I  see,  therefore,  no  ground  for  disturbing 
the  verdict. 


Exth^qmer, 

CHANTgR 

Hopkins. 


Parke,  B. — ^I  am  also  of  opinion,  that  there  is  no  ground  for  disturbing 
the  verdict.  The  rule  of  law  is  clear,  that  a  written  contract  cannot  be 
varied  by  any  thing  which  occurred  by  parol  between  the  parties.  If  indeed 
there  had  been  any  misrepresentation  on  the  part  of  the  plaintiff,  then  the 
buyer  might  relieve  himself  upon  the  ground  of  fraud.  But  here,  no  impu- 
tatioD  of  fraud  is  made ;  we  must  therefore  look  to  the  order  itself  and  put 
%  construction  upon  the  terms  found  in  it.  The  order  is,  "  Send  me  your 
patent  hopper  and  apparatus,  to  fit  up  my  brewing  copper  with  your  smoke- 
coDsaming  furnace.***  Here  the  order  defines  the  thing  which  is  wanted,  and 
it  is  immaterial  whether  it  answers  the  purpose  for  which  it  is  wanted  or  not 
Bat  in  Janet  v.  Bright  the  order  was  for  an  undefined  thing,  stated  to  be 
lor  a  particular  purpose ;  and  unless  it  answered  such  purpose,  the  manu- 
frctarer  could  not  seek  for  the  price.  The  case  may  be  illustrated  by  the 
examples  already  referred  to.  Under  this  contract,  it  seems  to  me,  that  all 
the  pkintifiT  has  to  do  is  to  send  his  patent  apparatus,  and  he  will  be  entitled 
to  recover,  whether  it  answers  the  purpose  of  the  defendant  or  not.  As  he 
Ins  furnished  the  machine  contracted  for,  he  is  entitled  on  this  contract  to 
recover  the  stipulated  price,  namely,  fifteen  guineas.  On  these  grounds,  it 
appears  to  me  that  the  verdict  was  right,  and  that  the  damages  cannot  be  re- 
doeed. 


GuBRMSYy  B.— 'I  am  of  the  same  opinion.  . 


Rule  discharged. 


Onlby  V.  Gardiner  and  another. 


f^RESPASS  for  breaking  and  entering  two  closes  of  the  plaintifi*,  called  the 
CUek'head  Meadow^  and  the  Rock-hill  CotU.  The  defendants  pleaded, 
under  the  2  &  S  WiU,  4,  c.  71,  s.  2,  a  right  of  way  over  the  closes  in  question, 
to  and  from  a  close  in  their  occupation,  called  the  Click-head  Coppice^  claiming 
it  by  enjoyment  for  twenty  years  next  before  the  commencement  of  the  suit. 
The  replication  traversed  the  right  of  way,  upon  which  issue  was  joined.  At 
the  trial,  before  PaUeeon,  J.,  at  the  last  Worcester  Assizes,  it  appeared  that 
about  forty  years  ago,  the  close,  called  the  Click-head  Coppice,  was  a  hop- 
yard ;  and  that  at  that  time  hops  used  to  be  carried  from  thence  over  the 
plaiotiff's  close*  to  the  highway;  and  also,  that  once  in  every  six  or 
•even  years,  hop-poles  were  carried  from  thence  over  the  plaintiff's  closes 
to  the  highway.  The  hop-yard  was  afterwards  planted  as  a  coppice,  and 
for  OMUiy  years,  until  about  fifteen  years  before  the  commencement  of  the 
tait,  all  the  three  doses  had  been  occupied  together.    From  that  period 
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to  the  oommencement  of  the  action  the  defendants  proved  a  uaer  of  tfie  way 
for  all  purposes.  It  was  objected,  on  the  part  of  the  pkiotiflT,  that  as  thei% 
was  a  unity  of  possession,  the  defendants  had  not  proved  their  plea,  of  an  en- 
joymenty  at  of  right,  for  the  period  of  twenty  years  next  before  the  com- 
mencement of  the  suit.  A  verdict  was  found  for  the  defendants,  with  liberty 
to  move  to  enter  a  verdict  for  the  plaintiff,  with  nominal  damages. 

Talfaurd,  Serjt.,  having  obtained  a  rule  accordingly, 

MauU  and  R.  V,  Richards  shewed  cause.— ^The  defendants  have  proved 
an  enjoyment  as  of  right  for  twenty  years  within  the  meaning  of  the  Statute. 
It  is  evident,  from  the  definition  ip  the  4th  section,  of  what  shall  be  deemed 
an  interruption^  that  the  Statute  does  not  require  a  continvavs  enjoymeot 
during  the  whole  period  of  twenty  years. — [Parke^  B. — Interruption,  meau 
an  obstruction  by  the  owner  of  the  locus  in  quo;  and  that  is  to  be  of  do 
avail  unless  acquiesced  in  for  a  year.] — The  Statute  only  requires  an  actual 
enjoyment  for  twenty  years,  uninterrupted  by  a  year's  acquiescence  in  an  ob- 
struction. That  construction  of  the  Statute  is  supported  by  the  8th  sectioo, 
which  provides  for  the  suspension  of  the  right  during  the  term  of  forty  yem, 
in  case  of  an  outstanding  term  for  life  or  years.  The  words,  "  next  before,"Ac.f 
do  not  apply  to  any  suspension  of  the  right ;  but  if  the  twenty  years  extend  to 
the  period  of  the  commencement  of  the  suit,  that  satisfies  the  Statute.  Thus, 
the  twenty  years  may  consist  of  four  periods,  of  ^ve  years  at  intervals,  brokeo 
by  unity  of  possession,  provided  the  last  period  of  &we  years  extended  to  thi 
time  of  the  commencement  of  the  .suit.  In  TUckle  v.  Brown  (a),  an  enjoymeoA 
as  of  right  is  defined  to  be  ''  an  enjoyment  >iad  not  secretly  or  by  stealth,  cr 
by  tacit  sufierance,  or  by  permission  asked  from  time  to  time,  but  openly  and 
notoriously,  by  a  person  claiming  to  use  it  without  danger  of  being  treated 
as  a  trespasser. 

Secondly,  the  5th  section  requires  that  all  matters  of  fact  or  law,  not  incoD- 
sistent  with  the  simple  fact  of  enjoyment,  shall  be  specially  alleged  and  set 
forth  in  answer  to  the  party  claiming.  The  plaintiff  should  then  ^ve  replied 
the  fact  of  unity  of  possession. — [Parke,  B. — Suppose  the  case  of  <^  teoaflt 
for  forty  years  under  a  lease.] — In  that  case  he  should  specially  reply  that  he 
had  a  lease. — [Parke,  B.—  Re  could  not  do  so ;  in  order  to  defeat  the  right, 
it  must  appear  that  it  was  enjoyed  under  a  consent  or  agreement  in  writing, 
expressly  given  for  that  purpose,] — A  grant  of  way  must  be  replied,  and 
there  seems  no  valid  reason  why  a  lease  should  not. — [Parke,  B.— The  leaie 
does  not  give  the  right  of  way  ;  it  is  a  grant  of  the  soil,  not  of  an  easement 
over  it.] — It  is  submitted,  that  the  meaning  of  the  5th  section  is,  that  where 
an  alleged  right  has  been  de  facto  exercised  for  twenty  years,  the  party  seek- 
ing to  qualify  that  right  must  shew  by  his  replication  the  special  circum- 
stances. It  must  be  admitted,  that  the  opinion  expressed  by  the  Court  in 
Bright  v.  Walker  (Ji),  is  against  the  present  argument ;  but  it  is  submitled 
that  it  is  not  borne  out  by  a  strict  consideration  of  the  Statute. 

Parke,  R — We  shall  probably  not  trouble  the  counsel  on  the  other  side; 
in  the  mean  time  the  Court  will  consider  the  case. 

Cur,  adv,  m//. 


(a)4A.&£.382;IHar.&Wol1.769.    (b)  I  C, M.  &  R.  219. 
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The  jadgment  of  the  Court  was  delivered  a  few  days  afterwards,  bj 

Parks,  R — The  plea  of  actual  enjoyment,  as  of  right,  of  a  way  over  the 
keui  tfi  quo  for  twenty  years  next  before  the  commencement  of  the  suit, 
cannot  be  supported.  We  are  clearly  of  opinion,  that  in  order  to  entitle  the 
defendants  to  the  benefit  of  the  Statutory  plea,  it  must  be  an  enjoyment  of  the 
easement  a$  tuch,  and  as  of  right,  for  a  continuous  period  of  twenty  years 
next  be/ore  the  euit,  without  such  interruption  as  is  defined  in  the  Act ;  upon 
which  nothing  turns  in  this  case.  This  appears  to  us  to  be  the  natural  con- 
itraction  of  the  4th  section  of  the  Statute  2  &  3  WiU.  4,  c.  71,  by  which  con- 
itraction  we  ought  to  abide,  unless  it  could  be  made  out  that  it  would  lead  to 
some  absurdity,  or  manifest  incongruity  with  the  intention  of  the  legislature, 
to  he  collected  from  every  part  of  the  Statute.  No  such  absurdity  or  incon- 
nteocy  would  follow  from  this  construction ;  on  the  contrary,  to  hold  that 
the  words  might  be  satisfied  by  an  enjoyment  for  different  intervals,  which 
idded  together  would  be  twenty  years,  the  last  continuing  up  to  the  com- 
Benceroent  of  the  suit,  would  be  to  let  in  a  great  number  of  cases  in  which 
Ike  presumption  of  a  grant  never  could  have  existed  before  the  Statute.  For 
itttance,  if  the  occupier  had  used  the  road  openly  for  a  year  or  two,  and  then 
mufbrmly  have  asked  permission  on  each  occasion,  or  only  used  it  secretly 
and  by  stealth  for  some  years,  and  then  resumed  the  enjoyment  of  it,  no  one 
nould  contend  that  a  grant  could  have  been  presumed,  because  the  intervals 
of  oijoyment  united  might  amount  to  twenty  years.  A  similar  reason  applies 
to  intervals  of  unity  of  possession,  during  which  there  is  no  one  who  could 
implain  of  the  user  of  the  road.  It  would  be  no  answer  to  say,  that  in  one 
pirticalar  case,  where  the  land,  over  which  the  right  is  exercised,  is  out  on 
kase^  the  legislature  had  provided  for  the  noncontinuity,  if  I  may  so  say,  of 
one  of  the  periods  mentioned  in  the  Act ;  but  in  truth  it  has  not  so  provided, 
h  the  efB^t  of  the  8th  section  is  not  to  unite  discontinuous  periods  of  enjoy- 
BKot,  but  to  extend  the  period  of  continuous  enjoyment,  which  is  necessary 
to  gife  a  right,  by  so  long  a  time  as  the  land  is  out  on  lease,  subject  to  the 
condition  therein  mentioned. 

It  af^pears  to  us,  therefore,  that  according  to  the  words  and  meaning  of  the 
Act,  the  enjoyment  of  the  easement  must  be  continuous ;  and  the  Court  has 
Amiy  intimated  its  opinion  to  that  effect,  in  the  case  of  Monmouthshire 
Cmai  Company  v.  Harford  (c). 

That  an  enjoyment  must  be  of  an  easement  as  such,  is  a  matter  on  which 
*e  feel  no  difficulty ;  and  the  Court  has  already  put  this  construction  on  the 
Act,  after  some  consideration,  in  the  case  of  Bright  v.  Walker  (d),  though  the 
precise  point  waa  certainly  not  in  judgment  As  to  the  question,  whether 
Ike  proof  of  unity  of  possession  is  admissible  under  the  traverse  of  the  plea. 
Do  doubt  can  be  entertained  since  the  decision  of  the  case  of  Monmouthshire 
C»ai  Company  v.  Harford,  and  its  confirmation  by  the  Court  of  King's 
iineh  in  Tiekle  v.  Brown  {e) ;  and  by  the  Court  of  Common  PleaSf  in 
Beasley  v.  Clarke  (/).  The  ''  simple  fact  of  enjoyment,"  referred  to  in  the 
(th  sectioD,  is  an  enjoyment  as  of  right,  and  proof  that  there  was  an  occa- 
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sional  unity  of  possession,  is  as  much  in  denial  of  that  allegation  as  the 
occasbnal  asking  permission  would  be. 

We  think,  however,  that  under  these  circumstances,  the  defendant  should 
have  leave  to  amend,  by  pleading  the  right  inunemorially. 

Rule  accordingly. 

Tai/ourd,  Serjt,  and  W.  /.  Alexander  appeared  to  argue  in  support  of  the 

rule. 


The  plaintiffs, 
who  Deld  cer- 
tain promissory 
notes  as  a  col- 
lateral security, 
ffsre  by  deed 
farther  time  to 
the  principal 
debtor,  without 
the  consent  of 
the  surety ;  the 
surety  after- 
wards, and  btf- 
fare  the  motet 
hecamedMe, 
consented  to 
such  giving  of 
time:  Heut^ 
that  the  lia- 
bility of  the 
surety  was  re- 
med. 

QiuBre,  whe- 
ther such  a 
deed,  executed 
by  one  partner 
onlv,  ••  for  self 
ana  partners,*' 
can  bind  the 
firm,  there 
being  no  proof 
of  a  consent  by 
the  others  to 
that  mode  of 
execution. 


Smith  and  others,  Survivors  of  Samuel  Smith,  and  George 

Smith,  deceased,  v.  Winter. 

A  SSUMPSIThy  indorsees  against  makers  of  three  promissory  notes.  The 

first  note  was  for  2,000/.,  dated  30th  of  April,  1 83 1,  and  payable  six 

months  after  date ;  the  second  was  for  3,000/.,  of  the  same  date  and  time  of 

payment;  the  third  was  for  2,000/.,  dated  6th  /ti/y,  1831,  payable  three 

months  ader  date.    There  were  also  the  usual  money  counts. 

The  ninth  plea,  which  was  alone  material,  was  as  follows : — **  And  for  a  far- 
ther plea  the  defendant  says,  that  she  made  the  notes  in  the  first  three  counts 
mentioned  at  the  request  and  for  the  accommodation  of  one  Jokn  Innes,  witli- 
out  any  value  or  consideration  for  paying  the  amounts  thereof,  and  that  there 
never  was  any  value  for  the  indorsement  in  those  counts  mentioned,  of  all 
which  the  plaintiffs  had  notice  at  the  time  of  the  indorsement  to  them ;  and 
that  before  and  at  the  time  of  forbearing  and  giving  day  of  payment,  ai 
thereinafter  mentioned,  the  plaintifls  held  the  said  notes  as  securities  for  the 
payment  of  money  by  Innee,  as  principal  debtor  to  them,  and  that  defendant 
then  was  liable  (if  at  all  liable)  to  the  plaintifls  upon  the  said  notes  only  col- 
laterally, and  as  a  surety  for  Innee,  and  not  otherwise,  of  which  the  plaintiA 
at  the  time  of  forbearing  and  giving  day  of  payment,  had  notice ;  and  that 
after  the  notes  were  indorsed  to  the  plaintifls,  and  before  the  same  or  any  of 
them  had  become  due  and  payable,  and  before  the  commencement  of  the  suit, 
to  wit,  &c^  the  plaintifls,  without  the  knowledge,  privity,  consent,  or  autho- 
rity of  the  defendant,  forbore  and  gave  day  of  payment  to  Innee  for  a  long 
space  of  time,  to  wit,  for  a  space  of  time  which  did  not  expire  until  twelve 
months  and  upwards  after  the  said  notes  became  due  and  payable,  of  a  laiige 
sum  of  money,  to  wit,  17,000/.,  then  owing  from  Irmee  to  them,  and  as  col- 
lateral securities  only,  and  not  otherwise,  for  the  payment  of  parts  whereof, 
by  the  said  Innes,  they,  the  said  plaintifls,  then,  to  wit,  &c.,  held  the  stiil 
notes.'^ 

Replication,  that  the  plaintifls  did  not,  without  the  knowledge,  privity, 
consent,  or  authority  of  the  defendant,  forbear  and  give  day  of  payment  to  the 
said  John  Innee,  in  manner  and  form,  &c. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  in  London,  at  the  Sittings  after 
last  THnityTerm,  the  following  facts  appeared : — The  plaintifls  were  bankers, 
composing  the  firm  of  Smith,  Payne,  &  Smith,  and  the  defendant  was  the 
widow  of  Nathaniel  Winter,  who,  in  his  lifetime  and  up  to  the  month  of  itfay, 
1830,  carried  on  business  with  Mr.  John  Innee,  as  Weet  huUa  merchants^  under 
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the  lirm  of  "  Nathaniel  Winter  &  Co. ;"  and  from  the  1st  of  May,  1830,  to 
the  16th  of  May,  1831,  with  a  Mr.  Robert  Cumming  Norman,  under  the 
same  firm.     A  dissolution  of  partnership  between  Mr.  Innee  and  Mr.  Aor- 
man  took  place  on  that  day.     The  plaintiffs  were  the  bankers  of  Mr.  Innee, 
and  upon  the  8th  o^  July,  1831,  he  being  in  want  of  money,  applied  to  them 
\o  discount  one  of  the  notes  for  2,000/.,  mentioned  in  the  declaration,  which 
tbey  accordingly  did.     On  the  22d  of  July,  1831,  a  further  application  was 
made  to  them  by  Innes  for  an  advance  of  money,  upon  the  deposit  of  the 
otber  two  notes  as  security,  which  was  also  made.     Before  any  of  tlie  notes 
kcame  due,  Mr.  Inne9  suspended  his  payments,  and  on  the  1st  of  Septem- 
Ur,  1831,  his  affairs  were  placed  in  the  hands  of  inspectors,  and  a  deed  of 
inspectorship,  between  himself  and  several  creditors,  was  drawn  up  and  exe- 
cuted on  that  day.   The  parties  to  the  deed  were  Innes,  of  the  first  part ;  certain 
creditors  oflnnes*,  and  amongst  them  the  plaintiffs  (specified  in  the  schedules), 
tfthe  second  part;  Robert  Cumming  Normun,  of  the  third  part;  and  George 
Werd  Norman,  Martin  Tlieker  Smith,  and  James  Parkinson,  of  the  fourth 
put;  and  after  reciting  that  Robert  Cumming  Norman  had  retired  from  the 
pirtnership,  and  that  Innes,  as  between  him  and  Norman,  was  bound  to  pay 
•D  the  debts  of  the  co-partnership  (and  other  recitals) ;  it  was  agreed  by  the 
ind,  that,  notwithstanding  the  debts  due  ^rom  Innes  to  his  creditors,  it 
llMrald  be  lawful  for  him  to  continue  to  manage  and  carry  on  the  business  of 
•  West  hdia  merchant,  and  to  receive  and  sell  the  produce  of  his  estates,  and 
«f  such  other  estates  as  might  be  consigned  to  him,  and  make  such  disburse- 
aoDts  as  should  be  necessary,  &c. ;  and  that  the  several  creditors,  parties 
Aereto^  should  not,  nor  would  call  for,  or  compel  payments  due  to  them 
jnqieetively,  within  the  period  of  three  years  next  following  the  date  thereof. 
Jk  was  further  provided,  that  Innes  should  keep  true  accounts,  and  submit 
tleni  to  the  inspection  of  the  parties  to  the  deed  of  the  fourth  part.    It  then 
ifiiOTided  for  the  payment  of  debts,  as  money  came  to  the  hands  of  Innes,    It 
Ben  contained  this  clause:  "  And  it  is  hereby  declared,  that  persons  hold- 
ing bills,  bonds,  notes,  or  other  securities  of  the  said  John  Innes,  or  any  other 
^srson,  should  not  be  prejudiced  or  affected  in  respect  of  their  recourse 
^igainst  third  parties,  or  against  the  property  pledged  by  reason  of  their  con- 
'cnrring  in  this  licence  and  agreement."     It  also  contained  a  proviso,  that  the 
4eed  should  be  void,  as  far  as  it  restrained  the  creditors  from  suing,  if  Innes 
iriK>ald  make  default  in  the  stipulations  and  agreements  on  his  part,  or  if  the 
creditors  in  England  should  not  sign  the  deed  within  three  months,  and  those 
aliroad  within  eighteen  months  from  the  date  thereof.   The  deed  was  executed 
upon  the  1 2th  of  September,  1831,  as  regarded  the  plaintiffs,  hj  Samuel 
€korge  Smith  only  (one  of  the  plaintiffs),  in  the  following  manner:  '<  For  self 
^  partners,  Samuel  George  Smith.^''    It  appeared  that  it  had  been  signed 
It  the  banking  house,  but  there  was  no  evidence  of  assent  or  dissent  by  the 
:«Aer  partners  to  this  mode  of  signature.    Upon  the  23d  of  September,  1831 , 
lefore  any  of  the  notes  became  due,  the  following  consent  was  given  by  the 
defittidant: 


385 


Exehequ£r, 


*  I  consent  to  the  several  creditors  of  Mr.  John  Innes,  or  Nathaniel  fTtn- 
ier  St  Co.  signing  the  deed  of  inspectorship  already  prepared,  dated,  &c.,  and 
giving  time  to  Mr.  Innes,  without  prejudice  to  their  claims  on  me,  or  on  the 
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Esehequar, 


estate  or  the  late  Nalhamel  Winter,  in  respect  of  any  debts  to  wbidi  I,  or 
Mr.  Winter  9  estate  may  be  liable. 

(signed)    <«  EUeabeth  Winter^ 

Some  of  the  creditors  having  failed  to  execute  the  deed  within  the  tine 
required,  the  plaintiffs  and  other  creditors,  at  the  request  of  Mr.  Hmeef  signed 
a  memorandum  upon  it  to  continue  its  operation,  notwithstanding  the  aboiv 
circumstances.  Previous  to  the  signature  of  this  memorandum  by  the  plsio- 
tiffs,  the  defendant  gave  this  further  consent,  dated  the  8th  of  December^ 
1831: 

**  As  the  deed,  above  referred  to,  contained  a  clause  rendering  it  void  if  il 
the  creditors  in  Great  Britain  did  not  sign  within  three  months,  and  tboie 
resident  abroad  within  eighteen  months,  which  clause  it  has  been  found  ne- 
cessary to  waive  by  a  memorandum,  signed  by  the  creditors,  and  indorsed  oa 
the  deed,  1  declare  that  the  consent  I  have  already  given  to  the  creditors 
signing  the  inspectorship  deed,  shall  be  considered  applicable  to  the  deed  m 

altered.. 

(signed)    **  EUxaheA  WinUt? 

The  two  bills  at  six  months  became  due  on  the  2d  of  Nopember,  18S1, 
and  that  at  three  months  on  the  9th  of  October,  1831.  It  appeared,  thstis 
Auguet,  1831,  the  plaintifis  had  received  from  Innee  IfiQOL,  on  aoconat  of 
the  bills.  This  action  was  brought  to  recover  a  balance  of  4fiWl.  due  upot 
the  bills,  with  interest.  Upon  the  production  of  the  deed  of  inspectorski^ 
and  the  reading  of  the  clause  by  which  the  parties  undertook  not  to  eonpri 
payment  from  Innee  for  three  years,  the  defendant  contended  that  the  phi 
was  proved.  The  plaintiffs  contended,  first,  that  as  the  deed  was  signed  li^ 
one  of  the  plaintiffs  only,  no  consent  of  the  others  being  shewn,  the  firm  wM 
not  bound  by  his  signature.  Secondly,  they  relied  upon  the  proviso  in  tk 
deed,  that  it  was  not  to  affect  the  holders  of  bills  or  securities  as  to  their 
recourse  against  third  parties ;  and  thirdly,  upon  the  consent  by  the  defend- 
ant to  the  plaintiffs'  execution  of  the  deed,  by  which  her  liabilities  were  revivei 
It  was  further  contended  by  the  defendant,  that  as  the  two  notes  of  the  80lk 
April,  1831,  were  indorsed  by  Innee  in  the  name  of  the  firm,  **  Natkimid 
Winter  &  Co.,'^  it  was  necessary  for  the  plaintiffs  to  prove  that  those  indont* 
ments  were  made  before  the  dissolution  of  partnership  with  Norwum,  npos 
the  16th  of  May,  1831.  The  latter  point  was  put  to  the  jury^  who,  be«f 
also  directed  by  his  lordship  to  find  in  the  terms  of  the  issue  upon  the  niatk 
plea,  they  found  a  verdict  for  the  plaintiffs  for  the  sum  of  6,1911  61.  10^ 
the  amount  claimed ;  and  also  that  there  was  no  evidence  that  the  notes  ««■ 
indorsed  before  the  16th  of  May,  1831,  but  that  hnee  had  autboritj  tarn 
Ncrman  generally  to  wind  up  the  partnership  concerns,  and  do  aD  that  w 
necessary  for  that  purpose  with  regard  to  any  bills,  notes,  or  securities.  Thff 
found  upon  the  issue  on  the  ninth  plea,  that  the  plaintifis  did,  without  ^ 
privity,  consent,  or  knowledge  of  the  defendant,  give  time  of  forbeannce  !• 
Innee,  but  that  the  defendant  subsequently  gave  her  consent,  and  beibie  tke 
notes,  or  any  of  them,  were  due. 

Maule  had  obtained  a  rule  to  shew  cause  why  the  verdict  on  the  nintk 
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plea  should  not  be  entered  for  the  plaiDtifl*! ,  or  why  there  should  not  be  judg« 
Beat  umi  o^$iiimie  veredicto, 

CreeweU  on  the  same  day  moved  for  a  cross-rule,  on  the  ground  that  there 
ms  not  suflicient  evidence  of  a  power  given  by  Norman  to  Innes  to  indorse 
the  bills  in  the  style  of  the  firm,  after  the  dissolution  of  the  partnership.  It 
^^peared  that  a  letter  had  passed  between  Norman  and  Innee  relative  (o  the 
winding  ap  of  the  business,  which  was  read  in  evidence,  and  contained  no 
nthority  to  indorse  the  bills ;  but  that  Norman^  subsequently  to  that,  gave 
hf  parol  an  authority  for  this  purpose,  which  the  Court  clearly  held  sufficient, 
■Dd  refused  the  rule. 

CrooweU  and  WaUinger  shewed  cause. — ^It  is  admitted  that  these  notes 
^nn  given  without  consideration ;  and  that  at  the  time  they  were  indorsed  to 
^jlhi  plaintifls,  they  had  knowledge  of  that  (act.  The  replication  also  admits 
i^,||ll  hmo9  was  the  principal  debtor,  and  that  defendant  was  liable  only  as 
^■ntj.  The  question  then  arises  as  to  the  effect  of  giving  time  to  the  prin- 
dpal,  without  the  consent  of  the  surety;  here  there  is  no  estoppel  against  the 
'  ipfeadant,  but  against  the  plaintiff  in  denying  it  in  this  cause.  The  aver- 
iMf  that  the  plaintifls,  *'  without  the  knowledge,  privity,  consent,  or 
"  of  the  surety,  forbore  and  gave  day  of  payment  to  the  principal 
»  Wf»ab  of  time  which  did  not  expire  until  long  after  the  notes  became 
pfaMu  The  issue  it  simply  whether  the  plaintiffs  forbore  or  not;  and  as  they 
M^  the  issue  was  proved,  and  the  verdict  must  be  entered  for  the  defend- 
it  op  this  plea.  It  was  objected  that  the  deed  did  not  apply  to  the  debt  for 
these  notes  were  held  as  a  security ;  but  there  was  clearly  a  giving  of 
to  hmo9  OD  the  notes,  and  if  so,  the  surety  is  discharged. 
TIm  nest  question  is,  whether  the  deed  is  duly  executed ;  and  it  is  said 
it  is  not  tibding,  because  it  was  executed  by  one  of  the  plaintifls  only,  for 
and  partners.  But  if  it  had  been  executed  by  all,  the  covenant  not 
lor  acertain  time  would  not  have  operated  as  a  release,  but  would  only 
aBMmnted  to  a  giving  of  time.  In  that  respect  it  is  equally  as  effective, 
mlf  one  has  executed  it.  If  a  bond  had  been  given  for  part  of  the 
and  time  had  been  given  upon  the  whole  amount,  the  bond  could 
1»V6  been  put  in  suit  while  that  time  was  running.  Here  there  is 
»  giving  of  time  to  the  principal  as  will  operate  as  a  discharge  of  the 
Ri§9  T.  BefT(ngion{ay — [Parke,  B.-^By  this  deed  there  is  only  a 
as  to  Norman.  It  is  usual  to  insert  a  proviso,  that  the  deed  shall 
as  a  release,  if  an  aotion  be  brought  within  the  time.]— If  the  fact  of 
time  or  not  is  to  be  tried  by  the  test  of  whether  the  instrument  operates 
9ft  valease,  tt  is  equally  veM  for  that  purpose,  whether  one  or  all  execute 
il>;  Inii  if  it  be  pat  upon  the  ground,  that  if  all  had  signed  they  could  not 
•oel  at  it  would  have  been  against  good  &ith,  the  deed  is  as  binding 
thai  view,  though  executed  by  one  only. 

Bat  though  all  the  plaintiffs  have  not  executed  the  deed,  they  cannot  take 
objection  if  they  have  acted  upon  it.  It  is  similar  to  the  case  of  a  com<* 
jmtion  deed,  respecting  which  it  has  been  decided  that  a  party  who  has  acted 
iqpoD  it  is  bound  by  it,  although  the  deed  is  not  executed  by  him,  Butler  v. 
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Extheqwer, 
Smith 

V. 

WiNTtE. 


Rhodes  (b).  Jolly  v.  Halli9{c), — [Lord  Abinger^  C.  B. — ^In  those  cases  the 
creditor  accepts  the  terms  of  the  deed,  and  it  would  be  a  fraud  upon  the  other 
creditors  afterwards  to  enforce  his  debt.] — Here  there  was  evidence  from 
which  the  jury  might  reasonably  presume  that  the  plaintiffs  were  consenting 
parties.  It  is  not  necessary  to  dispute  the  doctrine  laid  down  in  Hanisohi, 
Jackson  (d),  because  the  circumstance  of  having  acted  under  the  deed  dii- 
tinguishes  this  case  from  that. 

Next,  does  the  consent  of  the  defendant  destroy  the  effect  of  the  deed! 
As  soon  as  the  deed  was  executed,  it  was  pleadable  in  bar,  and  the  surety 
having  been  once  discharged,  it  was  not  in  the  power  of  the  principal,  by  airf 
act  of  his,  to  bind  him  again.  Combe  v.  Woolfe  («),  Botvmaker  v.  3foore(jy 
The  consent  was  given  afler  tiie  deed  was  executed^  and  whatever  might  be 
its  operation,  it  then  took  effect,  and  the  principal  could  not  renew  the  liabiUtj 
of  the  surety,  nor  could  the  surety  become  liable  by  a  subsequent  oomeDl 
without  consideration. — [Parke,  B. — In  those  cases  it  does  not  appear  thit 
party  ever  consented.  It  would  seem,  from  the  case  ofMayhew  v.  CriekeU{§), 
that  a  subsequent  consent  is  binding.] — Suppose  a  release  of  a  debt,  and  tkt 
the  next  day  the  debtor  promised  to  pay ;  such  promise  would  not  be  bin^ 
ing,  unless  supported  by  a  sufficient  consideration. — [Parke,  B. — ^That  imok 
the  case  of  a  release  to  a  surety,  but  to  a  principal.  Does  the  plea  mean  tfart 
there  was  no  consent  at  any  time,  or  that  there  was  no  consent  at  the  timetk 
forbearance  was  given?] — It  means  that  there  was  no  consent  at  the  Unietlie; 
forbearance  was  given. — [Petrke,  B. — Then  it  does  not  exclude  the  presuai|hi 
tion  of  a  subsequent  promise.  To  make  the  plea  good,  we  must  coostmeik 
that  no  consent  was  given  at  any  time  when  it  could  be  made  available.] 

Lastly,  the  proviso  that  persons  holding  bills,  bonds,  or  notes  of  hiMh 
should  not  be  prejudiced,  as  to  their  rights  against  third  parties,  by  sigoii 
the  agreement,  will  not  prevent  the  discharge  of  the  defendant  from  her  la- 
bility as  surety.  It  is  clear  they  could  not  have  sued  Innet  on  any  bills  < 
notes  of  his.  Then  they  cannot  say  that  they  have  given  time  to  the  priMi* 
pal,  but  have  inserted  a  provision,  without  the  consent  of  the  surety,  I 
prevent  the  legal  effect  of  such  giving  of  time.  In  NichoUon  v.  Revdl{f)t 
Lord  Denman,  C.  J.,  says,  "  We  give  our  judgment  on  the  principle  hi 
down  in  Cheethnm  v.  Ward  (t),  as  sanctioned  by  unquestionable  authority: 
that  the  xlebtee's  discharge  of  one  joint  and  several  debtor,  is  a  discharge  (rf 
all." — [Parke,  B. — The  best  answer  to  that  proviso  is,  that  it  should  hafs 
come  by  way  of  replication  to  the  plea,  if  it  was  intended  to  be  relied  upon.] 

Mavle  and  Bayley,  in  support  of  the  rule,  were  stopped  by  the  Court. 


^ 


Lord  Abingbr,  C.  B. — It  is  not  necessary  that  the  Court  should  give  any  : 
opinion  upon  the  signature  to  the  deed  by  Samuel  George  Smith  alooe^  or 
how  far  that  signature,  for  himself  and  partners,  would  bind  the  whole  fimif  cr 
how  far  it  would  operate  to  discharge  the  surety;  our  judgment  will  prooail ' 
upon  the  ground  that  the  plea  has  not  been  proved.     We  must  construe  tk  \ 
plea  so  as  to  make  it  good  if  possible ;  and  therefore  it  must  be  taken  to  ^ 
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mean,  that  at  no  time  before  the  notes  were  due  was  there  any  consent  by  the 
defeoilant  to  the  enlargement  of  time  and  forbearance  given  to  Innes.  In 
tkt  riew  of  it,  the  plea  was  not  proved.  If  the  pica  be  taken  to  mean,  that 
at  the  time  only  when  the  agreement  was  made,  no  consent  was  given  by  the 
defendant;  then  the  plea  would  be  bad,  as  not  excluding  the  subsequent 
time  be(bre  the  notes  became  due,  within  which  time,  according  to  the  case  of 
Maykiw  ▼.  Crieketif  a  consent  would  be  sullicient.  The  law,  therefore,  seems 
to  be,  that  if  the  defendant,  at  any  time  before  the  notes  became  due,  gave  her 
anient,  she  would  still  remain  liable.  Here  she  did  give  her  consent  before 
the  notes  became  due.  The  plea,  therefore,  was  not  proved,  and  the  verdict 
mst  be  entered  for  the  plaintifls. 

Paekv,  B. — I  am  also  of  opinion  that  this  plea  was  not  proved,  and  that 

the  verdict  must  be  entered  for  the  plaintiffs.     I  decline  giving  any  opinion 

>ipon  the  question  as  to  the  effect  of  the  deed  signed  by  one  partner  only. 

We  must  put  such  a  construction  upon  the  plea  as  to  render  it  good  if  pos- 

'Ale,     It  must,  therefore,  be  taken  to  mean,  that  the  plaintiffs  forbore  and 

pae  day  of  pajrment  to  Innet  without  such  a  consent  by  the  defendant,  as 

would  revive  or  continue  her  liability.     But  it  was  proved  that  she  did  give 

W  consent  before  the  notes  became  due,  which,  according  to  the  judgment  of 

Lord  Eidon,  C,  in  Mayhew  v.  Crickeii,  is  a  valid  revival  of  her  liability.   He 

ikere  says,  "  I  always  understood  that  if  a  creditor  takes  out  execution  against 

lb  principal  debtor,  and  waives  it,  he  discharges  the  surety  on  an  obvious 

principle^  which  prevails  both  in  Courts  of  Law  and  Courts  of  Equity.    On 

tk  other  hand,  if  the  surety  afterwards  make  a  promise  to  pay,  he  cannot 

object  to  that,  as  a  promise  without  consideration ;  the  promise  is  valid,  not 

I^Hthe  constitution  of  a  new,  but  the  revival  of  an  old  debt.    So,  when  a 

^Wkmpt  is  discharged  by  his  certificate,  he  cannot  for  that  reason  impeach  a 

■faiequent  promise  to  pay  a  former  debt,  as  a  promise  without  consideration. 

here,  the  consent  is  equivalent  to  a  promise.     It  is  not  necessary  that  the 

IModant  should  have  taken  the  notes  up  and  replaced  them  in  the  hands  of 

ii  plaintifls.    She  has  revived  her  liability,  and  the  verdict  must,  therefore. 

Reentered  for  the  plaintiffs. 
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GoiNBY,  B.,  concurred. 


Exehffqner, 
Smith 

V. 

Winter. 


Rule  absolute  accordingly. 


Elizabeth  Barker,  William  Bruton  Wroth,  and  Anna 
Maria  his  Wife  v.  G  reenwood  and  another. 

'l^EBT  for  the  use  and  occupation  of  a  farm,  situate  at  fJurst,  in  the  Testator  gare 
county  cX  Berks.     Pleas:  first,  never  indebted;  secondly,  payment;   ^^^\^^'^^^ 
ttMly,  a  set  off;  fourthly ,  that  the  defendants  were  chargeable  only  as  ex-  dauKhtpr,and 

her  husband, 
and  their  heirs,  certain  real  estates,  to  hold  to  them,  and  the  sunriTors  and  survivor  of  them, 
and  the  heirs  of  the  survivor,  on  trust,  to  permit  his  wife  to  receive  the  net  rents  during  her 
Ikte,  vithout  prejudice  to  a  rent-charge  to  his  daughter,  under  her  mamof^e  s«'ttlement :  and 
titer  the  decea^  of  his  wife  upon  further  trust,  &c  i-^Held,  that  the  legal  estate  vested  in  the 
tnuttiea. 


800 


TERM  REPORTS  in  thb  EXCHEQUER. 


Barker 
Griemwood. 


ecutorl  of  CharUi  Cfreenttood,  and  alleging  a  set-off  for  roooey  due  to  then 
as  executors. 

At  the  trial,  before  Paiiei&n,  3,,  at  the  last  Berkskm  Assizes,  it  appear^ 
that  the  plaintilfs  sued  as  devisees  in  trust  under  the  will  of  the 
Rev.  Francis  Barker,  who  died  in  1830.  The  will  contained  the  following 
devise :  **  I  give  and  devise  unto  my  wife,  Elizabeth  Barker,  my  daughter, 
Anna  Maria  Wroth,  wife  of  the  Rev.  William  Bruton  Wroth,  of  Eddle^b^ 
rough,  in  the  county  of  Bucks,  clerk,  and  the  said  W.  B,  Wroth,  and  tber 
heirs,  all  and  every  my  messuages,  cottages,  closes,  farms,  lands,  groundi^ 
hereditaments,  and  premises  whatsoever,  situate  in  Hunt,  in  tlie  county  of 
Berks,  and  elsewhere  in  the  United  Kingdom  of  Great  Britain  and  Irelani, 
with  their  and  every  of  their  right«,  members,  and  appurtenances,  to  hold  ta 
them  my  said  wife,  Elizabeth  Barker,  my  said  daughter,  Anna  Maria  Wreil^ 
and  the  said  William  Bruton  Wroth,  and  the  survivors  or  survivor  of  tbea^ 
and  the  heirs  of  the  survivor ;  on  trust  to  permit  and  suffer  my  said  wik^ 
Elizabeth  Barker,  to  receive  and  take  all  the  net  rents  and  profits  of  my  mSt 
devised  real  estate,  during  the  term  of  her  natural  life,  to  and  for  her  owa 
use  and  benefit ;  subject,  nevertheless,  and  without  prejudice  to  a  certain 
rent-charge  or  annual  payment  of  100/.  to  my  said  daughter,  Anna  Mam 
Wroth,  out  of  my  said  real  estate,  or  some  part  thereof,  under  and  by  virtna 
of  the  settlement  made  on  her  marriage  ;  and  from  and  after  the  decease  «l 
my  said  wife,  upon  further  trust  to  permit  and  suffer  my  said  daughter^ 
Anna  Maria  Wroth,  to  receive  and  take  all  the  net  rents  and  profits  of  fl^ 
Said  real  estate  for  and  during  the  term  6C  her  natural  life,  to  and  for  her  ovii 
Sole,  separate,  personal,  and  peculiar  use  and  benefit,  independent  of 
present  or  any  future  husband ;  and  from  and  after  the  decease  of  my 
wife  and  my  said  daughter,  upon  further  trust  to  permit  and  sufier  the 
William  Bruton  Wroth  to  receive  and  take  all  the  net  rents  and  profits, 
for  and  during  the  term  uf  his  natural  life,  to  and  for  his  own  use  and 
nefit ;  and  from  and  after  the  decease  of  the  survivor  of  them,  my  said  wil| 
my  said  daughter,  and  the  said  William  Bruton  Wroth,  I  do  give  ai| 
devise,  &c.,  unto  and  equally  amongst  all  and  every  the  child  or  ctd* 
dren  of  the  body  of  my  said  daughter,  Anna  Maria  Wroth,  by  the  sm 
William  Bruton  Wroth,  begotten  or  to  be  begotten,  as  shall  be  living  at  tkf : 
time  of  the  decease  of  them,  my  said  wife,  my  said  daughter,  and  the  siiiJ 
William  Bruton  Wroth,  and  the  lawful  issue  of  any  of  the  said  children  m 
my  said  daughter  as  shall  be  then  dead,  in  equal  proportions,  share  and  shMi 
alike,  such  issue  nevertheless  standing  in  the  place  of,  and  taking  only  til 
part  or  share  which  his,  her  or  their  deceased  parent  or  parents  would  htui 
had  or  been  entitled  to,  if  they  were  living."  There  was  then  a  power  of  aJli 
given  to  the  trustees  which  required  the  purchase  money  to  be  invested  hi 
the  funds,  in  their  names ;  and  also  the  following  proviso,  for  the  8ppuiii*j 
ment  of  new  trustees,  *'  Provided  also,  and  I  do  declare  my  will  and  mi 
to  be,  that  from  and  after  the  decease  of  my  said  wife,  it  shall  and  may 
lawful,  to  and  for  my  said  daughter,  Anna  Maria  Wroth,  and  the 
W  B.  Wroth,  or  the  survivor  of  them,  by  any  deed  or  writing  to  be  by 
him,  or  her,  respectively  duly  signed,  sealed  and  delivered  in  the  preseoce 
and  to  be  attested  by,  two  or  more  credible  witnesses,  to  nominate  and 
point  one  or  two  fit  and  proper  person  or  persons  to  be  a  trustee  or  trusi 
for  the  purposes  of  this  my  will.'* 
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Barker 


tk  will  the  legal  estate  was  eiecuted  in  Mrs.  Barker  during  her  life,  and 
Ibt  she  ought  therefore  to  have  sued  alone.    The  learned  judge  reserved  the  «? 

pinti  and  m  verdict  was  given  for  the  plaintifls,  damages  256/.  6#.  8J.,  with    OA'^H'^ooa 
lave  to  inovB  to  enter  a  nonsuit. 

TjfrwkHi  having  obtained  a  rule  accordingly, 

Ludiew,  Serjt,  and  Lumley  shewed  cause. — ^The  first  use  is  executed  in 
he  trustees,  and  they  take  the  legal  estate  as  tenants  in  fee.  It  is  the  case 
fa  devisee  to  A,,  B,,  and  C,  to  hold  to  A,,  B,,  and  C,  and  must  be  considered 
I  equivalent  to  a  devisee  to  the  use  of  A,,  B,,  and  C.  In  the  second  limita- 
ioD,  the  wc»ds  are  "  to  hold  to  them,  (the  trustees)  and  the  survivor  and 
wivon  of  them,  and  the  heirs  of  the  survivor,"  which  would  make  them 
nt  tenants  in  fee.  The  next  question  arises  upon  the  declaration  of  trust. 
Id  permit  and  sufier  my  said  wife  to  receive  and  take  all  the  net  rents  and 
mperty  of  my  said  real  estate  during  her  life,  to  and  for  her  own  use  and 
aefit.**  It  is  not  disputed  that  under  a  devise  to  A,,  to  permit  B,  to  re- 
tife  the  rents,  the  legal  estate  is  executed  in  B.,  Doe,  d.  Leiceeler  {a).  But 
b  dsvise  is  not  only  to  permit  her  to  receive  the  rents,  but  all  the  net  rents 
id  pro6ts.  Some  meaning  must  be  given  to  the  term  **  net  rents."  There 
ay  be  quit-rents  or  expences  attending  the  management  of  the  estate,  but 
bM  are  not  to  fall  on  Mrs.  Barker,  The  trustees  are  to  pay  them  out  of 
b  greet  rents :  and  in  order  to  enable  them  so  to  do,  they  must  have  the 
ipj  estate,  Shaj^and  v.  Smith  (6).  The  next  trust  is  introduced  with 
is  words  **  upon  further  trust,"  shewing  by  reference,  that  the  former  trust 
I  to  be  of  the  same  nature  as  the  succeeding  one.  The  language,  too,  of  the 
(ior  tmat  is  precisely  the  same  as  the  succeeding  one ;  therefore,  as  the  tes- 
ter intended  that  they  should  take  the  legal  estate  under  the  second  limi- 
lioD,  it  may  be  reasonably  inferred  that  the  former  clause  was  governed 
rfhe  aaoie  intention.  But  if  Mre.  Barker  took  the  legal  estate,  in  case  she 
unitted  •  forfeiture  the  estate  would  devolve  upon  Mrs.  Wroth,  as  heir  at 
v,  and  she  would  not  take  to  her  separate  use,  but  her  husband  would  be 
titled,  in  his  marital  right,  to  the  rents  and  profits.  Thus,  if  the  trustees 
not  take  the  legtl  estate,  the  intention  of  the  testator  would  be  entirely 
bated.  Again,  upon  the  death  of  the  survivor  of  the  three,  there  are  con- 
gant  remaindere  to  the  children  of  Mrs.  Wroth*  How  are  they  to  be  pre- 
T64  unless  by  giving  the  legal  estate  to  the  trustees.  In  Bieeoe  v. 
fkm9  (e),  there  was  a  devise  to  trustees,  their  heirs  and  assigns,  for  the 
I  of  the  devisor's  son,  to  support  contingent  remainders  in  trust,  to  permit 
I  to  receive  the  rents  for  life,  and  it  was  held,  that  the  trustees  took  the 
al  aalala  There  the  testator  expressly  stated  that  the  trustees  should 
d  Ibr  the  porpose  of  preserving  contingent  remainders ;  here,  the  testator 
I  riwwn  his  intention  that  his  wife  and  daughter  should  take  the  profits  for 
tir  ada  naa  and  benefit.  Suppose  the  property  sold  under  the  power 
ilainad  in  the  will,  the  purehase  money  must  be  invested  in  the  joint 
BMi  of  the  Cmstees ;  Brtmghton  v.  LangUy  {d)  which  was  cited  on 
s  other  lids^  ia  distinguishable ;  that  was  nothing  more  than  a  devise  to 
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trustees,  to  permitt  a  person  to  receive  the  rents  and  profits.    In  Bridgtt 
Y.  WoUon  {e\  the  trusts  of  the  will  were  not  set  out ;  and  that  case  cannot 
be  considered  as  decisive  upon  this  point.     The  intention  of  the  testator 
must  be  collected  from  a  reasonable  interpretation  of  the  whole  will,  fron 
which  it  is  apparent  that  the  trustees  are  to  take  the  legal  estate. 

MauUf  Ti/rwhiil,  and  Bros,  in  support  of  the  rule. — ^With  regard  to  th 
expression  *'  net  profits/'  there  is   no  case  in  which  the  precise  words  m 
found ;  but  Hlute  v.  Parker  {/),  is  the  nearest  to  the  present  case.     Then 
the  testator  devised  land  to  trustees,  in  trust,  to  permit  his  wife  and  daughte 
to  receive  the  clecur  rents  of  three  parts,  to  their  sole  and  separate  use,  tod 
his  son  the  clear  rent  of  the  fourth  part,  the  trustees  to  pay  all  outgoings,  to  ' 
repair,  and  to  let  the  premises ;  and  it  was  held  that  the  legal  estate,  as  lo 
all  the  four  parts,  vested  in  the  trustees.     But  there  certain  duties  were  to  ; 
l)e  performed  by  the  trustees,  which  rendered  it  necessary  that  they  sboold 
have  the  legal  estate,  here  there  is  no  direction  for  them  to  lease  or  refMr. ; 
or  to  pay  the  outgoings.     The  land-tax  would  be  paid  in  the  first  instance  ^ 
by  the  tenant,  and  deducted  from  the  rent.     The  word  net  has  reference  to. 
the  rent-charge  previously  created  by  the  testator.      The  net  rent  is  not ; 
subject  to  any  thing  which  is  to  be  deducted  from  the  gross  rent ;  but  the  - 
testator*s  meaning  is,  that  his  wife  should  take  all  the  rents,  after  the  tras- 
tees  of  the  marriage  settlement  should  have  levied  the  rent-charge.    The  , 
distinction  between  a  devise  in  trust  for  A,,  after  payment  of  a  rent-charge,  J 
and  subject  to  a  rent-charge,  is  adverted  to  in  Kenrick  v.  Lord  Bem^-^ 
clerk  (g)  ;  in  the  latter  case,  the  use  is  executed  in  A,     It  is  true  that  tkf 
same  words  are  used  in  the  devise  to  Mrs.  Wroth ;  but  the  reason  is,  thit 
she  is  to  receive  both  the  rent-charge  under  her  settlement,  and  indepent 
ently  of  it,  the  rents  and  profits  under  the  devise.     The  intention  of  tki 
testator  was  to  give  the  legal  estate  to  his  wife  for  life,  with  a  vested  re- 
mainder to  his  daughter  for  life.     If  the  first  trust  had  been   to  permit •: 
feme  coverte  to  receive  the  rents  and  profits  for  her  sole  and  separate  na^: 
then  the  case  would  have  resembled  Ilarton  v.  Harton(h\     In  Bridget  t 
Walton,  Sir  W.  Grant  appears  to  contemplate  precisely  the  present  case. 
He  says,  **  Ii  is  true,  there  is  an  immediate  devise  to  them,  (the  trustees) flf 
the  real  estate,  suhject  to  the  charges^  but  not  upon  any  trust  that  required 
their  immediate  interference.    The  first  trust  was  to  pay  unto,  and  to  pemit 
and  empower,  Marif  Bridges  to  receive  and  take  the  rents  and  profits  durinf 
her  life.     It  is  by  no  means  clear  that  this  was  not  a  use  executed  in  her." 
In  Wagataff  v.  8milh(i)^  which  was  a  trust  to  permit  a  married  woman  to 
receive  interest  or  dividends  of  stock  to  her  own  use,  the  Master  of  the  Roili 
says,  "  The  case  which  I  recollected  was  a  petition  in  the  cause  of  Hwe^^* 
Blakeman,  upon   trust  to  pay  the  rents,  profits,  dividends,  and  interest  to 
arise  from  a  fourth  part  of  the  residue,  in  equal  divisions,  into  the  respective 
proper  hands  of  the  testator's  two  sisters,  so  long  as  they  should  live;  tire 
same  to  be  to  their  separate  use.     As  it  was  expressed,  I  thought  an  abso* 
Jute  property  was  not  intended  to  be  given  to  them,  so  as  to  give  a  power  of 
position ;  that  it  was  a  personal  bequest  to  them,  to  be  paid  into  their  res- 
tive proper  hands,  and  without  a  power  of  disposition ;  and  I  dismissed 


(•)  1  Vcs.  &  B.  137. 
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the  petition  of  an  annuitant  under  a  g^nt  from  one  of  them,  leaving  him 
to  file  a  Billy  but  intimating  an  opinion  against  it.     This  is  very  different: 
here  are  no  words  of  controul,  no  words  of  restriction ;  the  trustees  are  not 
eren  to  pay,  from  time  to  time,  into  her  hands  upon  her  receipt,  but  she  is 
(o  receive.    Here  are  the  very  words  to  give  the  absolute  property.     If  land 
had  been  given  to  trustees  on  these  terms,  it  would  be  a  use  executed,  and 
tlie  party  would  have  the  legal  estate.     The  power  to  appoint  new  trustees, 
which  is  not  given  until  after  the  death  of  the  widow,  is  strong  to  shew  that 
the  testator  intended  no  interference  upon  the  part  of  the  trustees  during  her 
file.    There  is  no  inconsistency  in  the  legal  estate  vesting  in  the  widow  in  pos- 
msion,  and  in  the  trustees  in  expectancy.   No  doubt  the  remainders  are  con- 
tingent, and  might  be  destroyed  by  a  forfeiture  committed  by  the  widow ; 
but  no  case  can  be  shewn  in  which,  in  the  absence  of  any  intention  on  the 
part  of  the  testator  to  appoint  trustees  for  the  purpose  of  preserving  con- 
tingent remainders,  the  Courts  have  interposed  to  insert  words  for  that  pur- 
jose.     In  Biscoe  v.  Perkins,  there  was  an  express  declaration  of  the  testa- 
tor^s  intention,  and  the  Court  gave  effect  to  it.     Here  the  Court  is  called  upon 
aot  to  put  a  construction  on  doubtful  words,  but  to  add  to  words,  which  are 
kin  and  unequivocal. 
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Parke,  B. — The  Court  has  no  difficulty  in  coming  to  the  conclusion,  that 
Ae  rule  must  be  discharged.  The  question  is,  whether  the  legal  estate  in 
tbelands  devised,  vested  in  the  first  instance  in  the  trustees  mentioned  in  the 
win,  or  whether  during  the  life  of  the  widow,  it  vested  in  her  by  operation  of 
the  Statute  of  Uses.  The  learned  judge  who  tried  the  cause,  was  of  opinion 
\  ibat  it  vested  in  the  trustees,  and  that  therefore  they  were  the  proper  plain- 
Ififb  on  the  record.  The  case  has  been  very  ably  argued,  and  I  must  con- 
'iftu  that  I  see  no  reason  to  differ  in  opinion  from  the  learned  judge.  There 
yB  DO  doubt  that  the  general  rule  of  law  is,  that  whenever  there  is  a  limita- 
Koo  to  trustees  and  their  heirs,  the  trustees  take  only  that  quantity  of  inter- 
pit  which  the  purposes  of  the  trust  require.  Now,  let  us  see  whether  in  this 
'.CMe  it  is  requisite  that  the  trustees  should  take  the  legal  estate  during  the 
■  Ife  of  the  widow  It  is  now  clearly  settled,  that  where  an  estate  is  limited 
la  trustees  and  their  heirs,  "  upon  trust  to  pay''  the  rents  and  profits  to  a 
person  for  life,  there  the  trustees  take  the  legal  estate,  because  they  must  re- 
anve  before  they  can  make  the  required  payments.  But  where  the  words  are, 
^  in  trust  to  permit  and  suffer  A,  B,  to  have  the  rents  and  profits,"  there  the 
legal  estate  is  vested  in  the  party.  The  law  is  clearly  settled,  whether  rightly 
established  or  not,  it  is  now  too  late  to  enquire.  It  is  also  equally  settled, 
that  where  the  testator  expresses  his  intention  that  the  trustees  should  do 
ny  act,  as  for  instance,  receive  the  rents,  &c.,  that  is  sufficient  to  vest  the 
bgal  estate  in  them,  whatever  words  he  used,  Gregory  v.  Henderson  {j), 
diews  that  very  slight  circumstances  are  sufficient  for  this  purpose.  There 
tlie  devise  was  to  trustees,  to  prevent  and  suffer  the  testator's  widow  to 
noeive  and  take  all  the  rents  and  profits ;  and  it  was  declared  that  her  receipt 
far  the  rents,  with  the  approbation  of  the  trustees,  should  be  good  and  valid ; 
nd  the  Court  held  that  the  legal  estate  vested  in  the  trustees  to  enable  them 
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to  giTe  snch  consent    In  this  cMe  the  trust  is  to  sufler  and  permit  the 
widow  to  receive  the  net  rents ;  and  the  question  is,  what  is  the  meaning  of 
the  term  **  net  rents."'    It  has  been  ingeniously  argo^  by  Mr.  Tyrwhiti,  thai 
it  had  reference  to  a  charge  on  the  estate  previously  created  in  &voiir  of  the 
testator's  daughter,  and  that  it  meant  the  profits  ezchisive  of  that  charge 
The  context  of  the  will,  however,  will  hardly  admit  of  that  coostmctioD,  he- 
cause  the  widow  is  to  receive  the  net  profits,  without  prejudice  to  the  rent- 
charge  to  the  daughter  for  life.    Again  by  the  next  clause,  the  daughter  n 
to  receive  the  net  rents  for  her  sole  and  separate  use  for  life ;  and  althoogli 
that  clause  does  not  militate  with  the  construction  contended  ibr  by  the  de* 
fondant's  counsel,  still  that  is  not  the  natural  construction.    Then,  after  tk 
death  of  the  widow  and  daughter,  the  estate  iy  to  go  to  the  daughter's  hvs* 
band  for  life,  and  he  is  also  to  receive  all  the  neC  rents  and  profits.    At  tlal 
time  the  rent^sharge  would  be  extinguished  ;  it  is  clear,  therefore,  that  the  teni 
*'net  profits,''  could  not  there  mean  the  profits  with  reference  to  that  chai]giL 
I  am  at  a  loss  to  consider  it  as  used  in  any  other  way  than  as  contradistin* 
guished  from  ffrou.    It  is  equivalent  to  saying  that  the  trustees  are  to  m» 
ceive  the  gross  rents,  and  after  deducting  the  land-tax,  or  any  other  cbai]gei 
on  the  estate,  to  pay  over  the  proceeds  to  the  wife  for  life.     In  order  to  ds 
that,  they  must  have  the  legal  estate  during  the  life  of  the  wife.     It  is  quite 
clear  that  they  would  have  it  afler  her  death,  because  the  trust  is  for  tto 
sole  and  separate  use  of  the  daughter.    Besides,  the  intention  of  the  testator 
will  be  best  secured  by  giving  the  trustees  the  l^;al  fee,  although  I  do  not 
wish  to  rest  the  case  upon  that  ground ;  because  no  case  has  been  shewn  is 
which  the  Courts  held  that  the  trustees  take  for  the  purpose  of  preservim 
contingent  remainders,  unless  where  the  testator  has  expressly  declared  sial 
intention.    The  clause  respecting  the  appointment  of  new  trustees  has  beat 
referred  to,  as  tending  to  shew  that  the  trustees  were  not  to  interfere  ruA 
that  period ;  but  we  think  the  meaning  of  that  provision  is,  that  the  testiltf 
contemplated  the  death  of  his  wife  before  that  of  the  other  trustees,  wUek 
would  cause  a  deficiency  in  their  number.    On  the  whole,  therefore,  it  appeui 
to  me  that,  in  order  to  carry  into  effect  the  object  of  his  will,  it  is  requisite 
that  the  trustees  should  take  the  legal  estate  during  the  life  of  the  widoV| 
and  that  therefore  this  action  has  been  properly  brought. 


Aldbrson,  B. — I  am'  of  the  same  opinion  ;  and  will  only  add,  that  tk 
same  principle  is  laid  down  in  White  v.  Parker^  where  a  similar  effect  vii 
given  to  the  word  clear^  as  we  give  to  the  word  nstt  in  the  present  case. 

OuRNEY^  B.,  concurred. 


Rule  discharged 
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swRiouT  and  nnother,  Auignees  of  ^iackell,  an        sh|^. 
Insolvent,  v.  Clement  aDd  another. 

mPSrr.  The  int  count  of  the  dedantioD  wm  for  1,000/.,  money  A.  beii«  is 
)aT«d  by  the  del«n(UnU  for  the  om  of  the  plaintiOs,  u  uiagnfxn.  ^^-^^l^^ 
xniBt  br  a  like  luni,  due  to  the  duntiflt  u  sBaieiieei,  upm  an  trnS  «ith 

■toted.  ofhi>cr«dlton, 

ptM ;  noH-mnMRpMrim/,  to  the  whole  declaration  ;  the  ttcond  plea  JJJj^^^'i'Jo 
naterial;  MMptealothefirat  count,  as  toB4/.  19f.  lid. parcel, &c.,  trattMmtjt, 
«M  a  luiM  ^  mooej  hefcwging  to  Shaekall,  the  iniolveot,  and  being  ^Vd*  uliiuoM! 
iningio  thshasdaof  thadereitdants,  wheDhesabacribedhispetirion,  After  leranl 
uttfd  an  aaaignmeat  of  hw  eatate  and  eflecta,  ai  an  inMlvent  debtor,  ^^^umika 

remainit^  in  the  banda  of  defendanli;  uid  (hat  Shaekell,  before  ■"  'rnng^ 
I  he  rabacribed  his  petition,  &c^  was  indebted  to  the  derendanis  in  Smii j nxUsd, 
r  work  and  labour,  aa  attorn iea ;  and  that  pUintifla  as  assignee*,   t{,e^^*,'ol°' 
nd  at  the  time  of  the  Eomnieocenient  of  the  suit,  were  indebted  to  thii  A.'i  pro- 
idanU  in  Ibe  amount  thereof,  then  a  let-off.     Fotirtk  plea  to  the  j^'i^Hul^flT'" 
at,  as  to  the  like  »um,  a  h«i  for  work  and  labour  by  the  deTendanta  •"H ;  there- 
ies  for  the  inaolvenL  ploTed  io 

wh'en  to  the  third  and  fourth  pleas,  as  to  the  said  mm  of  84/.  J^^'pu^'"" 
'.  parcel,  &c  that  the  said  auio  in  the  third  and  fourth  pleas  men-  %aA  diraet«i' 
iroe  to  the  hands  of  the  defendants,  and  was  received  by  them,  Qi  in  b!utDce^ih' 

ideas  mentioned,  by  means  of  a  roluntary  transfer  and  delivery  g^™^*  ^'r*" 
by  ShaektU,  tberetoTore  and  within  three  montht  next  before  the  „,„  thuat*) 
»ment  of  his  said  imprisonment,  he,  ShaektU,  then  being  in  insot-  J^,',''^^^'^ 
umstances,  made  to  defmdanu,  they  the  said  defendants,  then  being  iceordinglf 

of  Siaekill,  and  with  the  view  and  intention  by  the  said  SAaekell  ^^^„^Xa7 
ming  the  Court  ftH-  the  Relief  uf  Insolvent  Debtors,  for  his  dischai^  erediion  took 
tody,  according  to  the  form  of  the  Stalnte ;  whereby,  and  by  reason  Sijn'thepaund 
remises  and  of  the  Statute,  the  said  transfer  and  delivery  became  ""  Jh*^ 
against  the  plaintifls,  as  such  assignees.  futed.  a.  »nit 

■ejoinder  denied,  that  the  sum  of  84/.  1U«.  llrf.,  in  the  third  and  J^bufn'^'h'u'"* 
lees  mentioned,  or  any  part  of  it,  came  to  the  hands  of  the  defend-  diKhirgeundw 

means  of  a  voluntary  transfer  or  delivery  (traversing  the  matters  ^*,_  "TuVd*- 
i  the  replication),  tipon  which  isBoes  were  Joined.  rendmn  cuim- 

:>llowing  were  the  particulars  of  the  defendant's  set-oflT.    The  defend-  portion  of  lb* 
t  to  set  off  in  this  action  the  sum  of  46/.  13t.,  being  the  amount  of  J^'^^^P'jif,"' 
lerat  bill  of  costs,  incurred  bj  the  insolvent,  between  the  14lh  of  ■ueiioncBtin 
md  the26thofilpn7,  1837,  both  inclusive;  also  1/.  1  If.  !(/.  being  fhtiiViffof 
imt  of  their  eosU  in  the  action  of  Stedman  and  another  v.  ShacMt,  co.u:— HcHjio 

between  the  13th  and  21st  of  firfirtuiry,  1837,  both  inclusive ;  alto   u^mur^ 
being  the  amount  of  their  costs,  incurred  in  the  oction  oT  Barlholo-  *™'"  '^^ 
id  othrrt  \.  ShackeU,  incurred  in  March  and  April,  1837;  also  thi»»««not» 

lOJ.,  being  the  amount  of  their  costs,  in  the  action  of  Wainwright  ^'^n^f^n  fc- 

pUw  V.  Shaekeil,  incurred  between  the  15th  of  March  and  25th  of  Tourof.wT- 

vithia  (b*  meuing  of  3£1  Kctioa  of  tlia  T  G.  ^  c.  ST. 
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April,  1837,  both  inclusive;  also  8/.  I4s,  Sd,  being  the  amount  of  theur 
costs  in  the  action  of  NuU  and  others  v.  Shackeli,  incurred  between  the  3C(& 
of  March  and  22d  of  April,  1837,  both  inclusive ;  also,  8/.  12#.  6d,,  beii^ 
the  amount  of  their  costs  in  the  action  of  Blackmore  and  another  v.  Shaekilt, 
incurred  between  the  14th  and  25th  o(  March,  both  inclusive.  The  abofe 
sums  amount  to  84/.  19«.  \\d. 

At  the  trial,  before  Gumey,  B,,  at  Westminster,  at  the  Sittings  ader  luk; 
TVinity  Term,  the  following  appeared  to  be  the  facts  of  the  case.  The  ii-j 
solvent  Shackeli  was  an  upholsterer  at  Southampton,  and  in  the  early  part 4] 
the  year  1 837,  being  in  difficulties,  and  having  been  served  with  writs  at  tkii 
suit  of  several  creditors,  applied  to  the  defendants,  who  were  attomies  then^ 
for  their  advice  and  assistance  in  his  embarrassments,  and  they  first  oob> 
menced  acting  for  him  upon  the  14th  of  March  in  that  year.  On  the  Slit: 
of  March,  four  actions  having  been  commenced  against  ShackeU,  he  caUed  • 
meeting  of  his  creditors,  and  proposed  to  pay  6f .  in  the  pound,  but  no  n^ 
rangement  was  then  made.  On  the  4th  of  April,  another  meeting  was  hMf 
when  it  was  resolved,  that  there  should  be  an  assignment  of  all  the  insolveol!^ 
property  to  trustees,  for  the  benefit  of  his  creditors.  The  defendanll 
attended  these  meetings,  as  attornies  for  the  insolvent ;  and,  as  some  of  tl* 
parties  who  had  commenced  actions  seemed  still  inclined  to  press  them  on,  it 
was  resolved,  in  order  to  prevent  them  from  getting  their  full  demands  by 
judgments,  to  have  an  immediate  sale  of  the  insolvent's  property.  It  ap> 
peared  that  Shackeli,  upon  this  resolution,  employed  a  Mr.  Perkins,  an  aue^ 
tioneer,  at  Southampton,  to  sell  the  property,  and  at  the  time  he  employed 
him,  he  directed  him  to  pay  the  balance  of  the  proceeds  of  the  sale  (after  de- 
ducting his  own  charges)  to  the  order  of  the  defendants.  The  sale  accord* 
ingly  took  place  on  the  12th  and  13th  of  April,  and  on  the  15th,  Peri 
paid  over  a  balance  of  548/.  Ss,  6c/.  to  the  defendants.  Upon  the  17th 
April  another  meeting  of  the  creditors  was  held,  and  the  result  of  the 
being  ascertained,  Shackeli  offered  a  payment  of  5s,  in  the  pound,  which 
not  assented  to  by  some  of  the  creditors,  whereupon  he  determined  to  8QP»'^ 
render,  in  discharge  of  his  bail,  in  one  of  the  actions  which  had  been  brooglit 
against  him,  which  he  did,  upon  the  25th  of  April,  and  went  to  prisoo. 
Upon  the  29th  he  petitioned  for  his  discharge,  which  he  obtained  upon  llie 
21st  oi  June,  The  plaintiffs  were  chosen  assignees.  The  defendants  dis- 
charged themselves  of  the  548/.  3«.  6c/.,  which  they  received  from  Perkim, 

in  the  following  manner. 

£     s,d. 

Sum  received    -    -    - 


Cash  paid  to  provisional  assignees       -     £  378  3  6 

To  Shackeli,  afterwards  allowed  by  Insol- 
vent Court 60  00 

Paid  John  Foot,  ShackeWs  landlord,   by 

his  direction,  half  a  year's  rent  -^       30  0  0 

Retained  for  defendants'  bill  of  costs      -        85  0  0 


Overpaid  into  Court    -    •    -  £ 


548    3    6 


553    3    6 


5     0    0 


This  action  was  brought  to  recover  85/.  the  sum  retained  by  Uie  defend* 
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anu  for  their  bill  of  costs.  The  bill  of  costs  was  pat  in  by. the  plaintiffs, 
comrnencing^  on  the  14th  of  March,  1837,  (bein^  within  three  months  of  the 
time  of  the  insolvent's  going  to  prison),  and  extending  to  the  26th  of  April 
in  tlie  same  year.  It  appeared  from  the  entries,  that  the  defendants  saw 
seTeral  of  the  creditors  upon  many  occasions,  and  that  they  were  well  aware 
of  the  (act  of  their  being  the  attornies  of  the  insolvent.  The  following  were, 
among  other  entries,  in  the  bill  of  costs,  which  was  very  long,  and  contained 
a  complete  history  of  all  the  transactions  from  the  time  of  the  defendants' 
employment. 

**  April 4ih,  Mr.  Braikenridge  and  two  clerks,  (the  London  agents)  attending 
the  adjourned  meeting  of  creditors,  when,  in  consequence  of  the  proposed 
tnrety  having  declined  to  become  such,  resolutions  were  made  for  an  as- 
•Ignment  of  your  effects,  for  the  benefit  of  the  creditors.'^ 

''  April  7th  (one  of  the  defendants). — Long  conference  with  you  on  the 
fsnrse  now  to  be  pursued,  when,  as  Messrs.  Wainrighi  would  get  judgment 
m  their  action,  and  sue  out  execution  by  the  17th  or  18th  of  the  month,  and 
if  they  succeeded  in  taking  your  goods,  your  other  creditors  would  be  ex- 
ceedingly annoyed,  it  was  determined,  that  you  should  sell  them  by  auction, 
emd  deposit  the  produce,  after  retaining  sufficient  to  keep  your  family,  and 
curry  you  through  the  Insolvent  Court ;  that  you  should  then  surrender  in 
'■  discharge  of  your  bail,  give  an  account  of  your  property,  and  take  the  bene- 
'  It  of  the  Insolvent  Act;  arranging  with  you  who  should  be  employed  to  sell 
Ae  goods,  when  Mr.  Perkins  was  fixed  on/' 

1^     Upon  these  facts,  the  learned  judge  directed  the  jury  to  find  a  verdict  for 

i-tte  plaintiffs  for  80/.  (deducting  the  bL  overpaid  by  the  defendants);  and 

gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 

Iff  (pinion,  that  the  direction  given  by  the  insolvent  to  the  auctioneer  to  dis- 

of  the  surplus  after  the  sale,  as  the  defendant  should  direct,  was  not  a 

Inntary  transfer  or  delivery  to  them,  so  as  to  make  it  void  against  the  as- 

^  sgnees,  within  the  meaning  of  the  32d  section  of  the  Insolvent  Debtors'  Act, 

■7  Geo,  4,  c.  67. 

ErU  having  obtained  a  rule  accordingly. 

Sir  F.  Pollock  and  Hoggins  shewed  cause. — The  single  question  upon 
ttese  pleadings  is,  whether  the  sum  of  84/.  19«.  1  Ic^  came  to  the  defendants 
ttd  was  received  by  them,  by  means  of  a  voluntary  transfer,  or  delivery 
ttereof  by  Shackell,  within  three  months  before  the  commencement  of  his 
imprisonment,  he  being  in  insolvent  circumstances,  and  with  the  view  and  in- 
tention of  petitioning  the  Insolvent  Court  for  his  discharge  from  custody. 
And  this  question  will  turn  upon  the  3*2d  section,  of  the  7  Geo,  4,  c  57  (a). 


Waikbigbt 

V, 

Climbnt* 


(a)  See.  32.  ^  That  if  any  prisoner 
who  shall  file  his  petition  for  bis  dis- 
charge under  this  Act,  shall,  before  or 
after  his  imprisonment,  being  in  insol- 
veDt  drcamstances,  voluntarily  convey, 
aitign,  transfer,  charge,  deliver,  or  make 
«ver  any  estate,  refd  or  personal,  secu- 


rity for  money,  bond,  bill,  note,  money, 
property,  goods  or  effects  whatsoever,  to 
any  creaitor  or  creditors,  or  to  any  person 
or  persons,  in  trust  for,  or  to  or  for  the 
use,  benefit  or  advantage  of  any  creditor 
or  creditors,  every  such  conveyance,  as« 
signment,  transfer,  charge,  delivery,  and 
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By  that  seetion,  everj  transfer  made  within  the  three  months,  must  he 
treated  as  voluntary,  with  the  exception  of  those  cases,  in  which  the  creditor 
has  used  diligence  and  instituted  a  suit,  or  in  some  other  way,  obtained  pay* 
ment  by  compulsion.     The  first  item  in  the  bill  of  costs,  and  the  order  If  ^ 
the  insolvent  to  the  auctioneer  to  pay  over  the  proceeds  of  the  sale  to  theo^  ; 
both  bear  date  within  three  months  of  the  petition  for  the  insolvent's  di^  I 
charge.    It  is  evident  in  the  entries  m  the  bill,  that  Skackell  was  in  insot- 
rent  circumstances  ;  and  it  cannot  be  said  that  this  was  not  a  making  over  , 
of  his  estate  and  efiects  for  the  benefit  and  advantage  of  a  particular  creditor. 
Under  the  circumstances  the  defendants  were  bound  to  have  stated  tliil-j 
they  would  not  do  the  business  on  credit.    The  bill  may  be  divided  into  ti 
parts ;  the  one,  relating  to  the  endeavours  of  the  defendants  to  settle 
actions  which  had  been  commenced,  the  other  commencing  from  the  1! 
Aprils  when  it  was  first  determined  to  sell  all  his  efiects.     At  the  htl 
date  the  defendants  were  creditors  for  antecedent  debts  ;  and  with  respect, 
these  bygone  bills,  they  stand  in  the  same  situation  as  the  other  credit 
*^\Park»,  B. — ^It  is  difiicult  to  say,  that  there  is  here  any  voluntary  ti 
fer.] — ^There  is  no  evidence  of  compulsion — nor  anything  to  shew  that  this 
not  a  voluntary  act.  With  regard  to  any  lien  which  an  attorney  may  havel 
business  done,  that  cannot  override  the  express  words  of  an  Act  of  ParSik-'^ 
ment.    A  voluntary  payment  within  three  months,  although  a  discharge  of  a| 
bona  fide  debt,  is  a  fraudulent  delivery  within  the  Statute,  Herbert  v.  Wit 
cox  [by    The  Statute  extends  to  assignments  made  at  any  time,  even  t 
year  previous  to  the  imprisonment,  if  made  with  the  view  or  intention  of  pe* 
titioning  the  Ck>urt,  Becke  v.  Smith  (c).     The  entries  in  the  bill  of  coitl 
clearly  shew  such  intention. 

Erie  and  Manning,  in  support  of  the  rule. — ^This  case  cannot  be  said  If 
fall  within  the  decisions,  respecting  a  voluntary  preference.  The  money  c8IB|; 
to  the  hands  of  the  defendants  for  the  lawful  purpose  of  making  a  rateaUs 
division  among  the  creditors.  To  constitute  a  voluntary  preference,  tbott 
must  be  a  delivery  to  a  creditor  by  the  insolvent  himself.  Here  there  is  M 
transfer  by  the  insolvent,  nor  does  the  money  come  to  the  defendant  in  hil 
character  of  creditor.  There  is  nothing  to  shew  any  intention  in  the  insol- 
vent that  the  defendant  should  be  placed  in  a  more  advantageous  situatkm 
than  the  other  creditors.  It  may  be  said,  that  this  was  a  voluntary  act,  iois- 
much  as  it  was  not  the  result  of  threats  or  compulsion ;  but  it  is  not  a  id* 
luntary  preference.  There  was  nothing  to  make  it  compulsory  on  the  da* 
fendants,  to  apply  this  money  to  the  discharge  of  their  own  bill  They  might 
have  paid  it  over  to  the  creditors,  and  sued  the  insolvent  for  their  own  deoaiid. 
If  the  money  had  remained  in  the  hands  of  the  auctioneer,  he  would  have 
had  a  right  to  detain  enough  to  satisfy  his  own  charges,  before  he  paid  over 


making  over,  shall  he  deemed  and  is 
hereby  declared  to  be,  fraudulent  and 
void,  as  against  the  proviBional  or  other 
assignee  or  assignees  of  such  prisoner, 
appointed  under  this  Act :  Provided  al- 
ways, that  no  such  conveyance,  assign- 
ment, transfer,  charge,  deliverv,  or  mak- 
ing over,  shall  be  deemed  frauaulentand 
veid,  unless  made  withhi  three  months 


before  the  commencement  of  such  ub- 
prisonment,  or  with  the  view  or  intoh 
tion  by  the  party  so  convey iar,  as^gniag, 
transterring,  charging,  ddiverkig,  er 
making  over,  of  petiHeiiiiig  the  said 
Court  for  his  discharge  mas  enstedy 
under  this  Act. 

(6)  6  Bing.  908. 

M  3  M.  &  H.  191. 


^'^■■.^     '1 


rf 

lO 

fee  u»  Iwae^  cf  t^ 

if  the  cR^iOTs.  Nfvv.  it  »  adnttfJ.  uStt  :f  «ko» 
it  ii  not  vitkB  tke  mmiAt:  of  ^^  ^•v>i>l 
to  IK,  tku  tbe  preuure  of  all  iKe  enf^!tv>r^  wud 
iM  tht  vne  dbct.  b,  then,  tbe  iMwki^  ovw  of  the  £«x^s  ^^  IVftiW, 
kt  inffioewi,  fcr  nfe,  a  TohutarT  tnnsfer  ?  Aaotlier  entrr  in  (He  «uw 
flp  ezpinu  thit  "  ^1^  7tk— Loo^  coofereBce  with  jxmi,  on  the  ccmrM 
wto  be  pamied,  when,  m  Mcssn.  Hotiiarr^Al  vould  pM  ju^^jrvMil  ia 
bir  Ktioo,  aod  soe  oat  ezecntioD  bj  the  I7th  and  ISih  of  the  monlK  and  if 
by  mecimi  io  takiap  tout  goods,  your  other  civditors  v\>uld  be  exceed- 
«lj  amoyad,  it  was  detenniDed,  that  yoa  ahooid  sell  them  by  auction,  and 
epoait  the  prodaae,  after  letaiaing  tufficient  to  keep  yxNir  family,  and  carry 
n  through  the  loaolTeat  Court,  that  you  should  then  surrender  in  disehaiKa 
ryoor  bail,  give  an  account  of  your  property,  and  take  the  benefit  vi  the 
iiolveot  Act ;  arranging  with  you  who  should  be  enipk>yed  to  sell  the  goods, 
'hen  Mr.  ArAins  was  6xed  on.*"  Then  after  the  goods  had  been  turned 
ito  moneyp  what  evidence  is  then  of  a  Toluntary  payment  to  the  defend- 
Ub,  for  thev  own  use!  The  goods  are  to  be  8old»  and  the  money  dep>* 
ted»  merdy;  that  is  not  a  proposal  to  pay  their  debt    There  is  no  proof 


s 


d)  2M.k  Scott,  515 ;  9  Biog.  387. 
^  1  M.  Ii  Scott,  151;  8  Bing.  87.     ' 


(/)  1  Scott,  177. 
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that  the  insolvent  ever  said,  **  keep  85/.  for  yourself/^  Suppose  the  insol- 
vent had  gone  so  far  as  to  say,  '*  Pay  the  balance  over  to  my  asagnees,*^ 
and  the  defendants  had  said,  **  No,  we  shall  pay  ourselves :"  it  may  be  doubted, 
whether  that  would  be  a  voluntary  transfer.  The  money  would  be  retained 
against  the  direction  of  the  insolvent.  In  no  sense  can  1  see  any  evidence, 
that  this  money  came  to  the  hands  of  the  defendants,  so  as  to  give  the  its- 
signees  a  right  to  recover  it,  upon  the  provisions  of  the  section.-  It  is  for 
them  to  shew  that  there  is  a  fraudulent  transfer ;  the  onus  probandi  is  upon 
them,  to  give  some  evidence  of  transactions,  from  which  the  jury  might  infer 
a  voluntary  act,  on  the  part  of  the  insolvent,  to  favour  these  particular  cre- 
ditors. No  such  evidence  appears.  I  think,  therefore,  the  rule  must  be 
made  absolute. 


\ 


Parke,  B. — I  am  also  of  opinion  that  the  rule  must  be  made  absolute. 
I  have  certainly  felt  some  doubt  in  the  course  of  the  argument,  and  am  not 
altogether  without  it,  at  the  present  moment,  but  I  think  that  the  plaiatifls 
did  not  make  a  case  of  a  voluntary  transfer,  within  the  meaning  of  the  Act 
of  Parliament     The  action  is  brought  for  money  had  and  received  to  the 
use  of  the  insolvent's  assignees,  and  the  defendants  have  pleaded  the  gene- 
ral issue.     Under  that  plea,  I  apprehend,  all  this  defence  might  have  been 
gone  into.     But  they  have  also  pleaded  especially.     [The  learned  judge 
stated  the  pleas  and  replication,  and  proceeded.]     The  defendants  have  a 
right  to  insist  that  the  issue,  as  to  the  85/.,  is  the  only  material  one,  because, 
if  they  succeed  on  that,  they  would  be  entitled  to  the  general  verdict    That 
brings  us  to  consider  whether  the  money  received  by  the  defendants,  under 
the  circumstances  of  this  case,  came  to  their  hands  by  means  of  a  voluntaij 
transfer  from  the  insolvent.    It  appeared  that,  being  in  diflSculties,  he  applied 
to  the  defendants,  as  his  attornies,  as  early  as  the  month  of  March.    They 
attended,  and  advised  with  him  on  matters  wholly  unconnected  with  this 
transaction :  when  some  sums  in  the  bill  of  costs  became  due.  Afler  that  there 
was  a  meeting  of  the  creditors,  and  a  resolution  was  passed,  that  the  effects 
of  the  insolvent  should  be  sold,  and  his  goods  placed  in  the  hands  of  an  auc- 
tioneer, who  was  named  for  that  purpose,  and,  after  retaining  sufficient  for 
the  support  of  his  family,  that  the  produce  should  be  deposited,  but  for 
what  specific  purpose  does  not  appear.     The  goods  are  afterwards  sold ;  and 
the  act  insisted  upon,  as  the  voluntary  transfer  or  delivery,  is  an  order  given 
by  the  insolvent  to  the  auctioneer,  to  dispose  of  the  surplus  according  to  the 
order  of  the  defendants.    In  this  way  the  money  comes  to  their  hands.    It 
is  contended  on  the  part  of  the  defendants,  that  this  is  not  a  voluntary  trans* 
fer  or  delivery,  first,  because  the  defendants  were  not  creditors  at  aH,  as  the 
business  was  not  completed;  but  it  is  clear  from  the  bill  of  costs  put  m, 
that  there  was  other  business  wholly  unconnected  with  this,  on  whkh  they 
might  have  sued.    That  ground,  therefore,  is  not  made  out ;  next,  it  is  said, 
that  this  act  was  not  spontaneous ;  I  do  not  feel  inclined  to  agree  with  the 
observations  of  the  Chief  Baron,  as  the  alleged  transfer  is  not  what  takes 
place  at  the  meeting  of  creditors,  but  the  order  to  the  auctioneer  is  the  thing 
relied  upon.   That  appeared  to  be  the  spontaneous  act  of  the  insolvent,  though 
it  resulted  from  advice  given  by  the  defendants,  in  their  character  of  attor- 
nies.   I  am  not  disposed  to  make  the  rule  absolute  on  the  ground  of  that 
not  being  a  voluntary  act.     The  cases  have  given  a  meaning  to  the  word 
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''voluntary ;"  it  must  be  an  act  proceeding  from  the  insolventi  and  of  some 
benefit  to  a  creditor.  But  the  point  not  made  out  by  the  plaintiff  appears 
to  roe  to  be,  that  this  order,  and  the  receipt  of  the  money  in  pursuance  of  it, 
was  a  transfer  within  the  meaning  of  the  act.  The  act  only  means  to  ren- 
der  void  such  a  transfer  or  delivery  as  will  give  a  benefit  to  a  creditor ;  the 
order  was  not  intended  to  have  that  effect  here,  as  the  money  was  not  to  be 
paid  to  the  order  of  the  defendants,  in  their  character  of  creditors,  but  as  at* 
tomies.  If  it  had  appeared  that  the  defendants,  with  the  consent  of  the 
creditors,  had  agreed  to  hold  this  money,  in  deposit,  for  themselves  and  the 
other  creditors,  then  1  think  it  would  have  fallen  within  this  section  of  the 
act,  but  that  was  not  made  out.  It  was  not  deposited  with  them  in  their 
character  of  trustees,  but  as  agents  of  the  insolvent.  It  does  not  therefore 
appear  to  have  been  a  transfer  for  the  benefit  of  any  creditor. 
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WAHfEIOHT 
V. 

Clehint. 


GuRNEY,  B.,  concurred. 


Rule  absolute  for  a  nonsuit 


Wood  and  another,  Assignees  of  G.  Ha  worth  and  W.  Ha- 

woRTHi  Bankrupts^  v.  Smith. 

ASSUMPSIT.     The  first  count  was  for  money  received  by  the  defendant 
for  the  use  of  the  bankrupts,  before  their  bankruptcy.    Second  count, 
for  money  received  to  the  use  of  the  plaintiffs,  as  assignees,  since  the  bank- 
ruptcy, 

PUa  to  the  first  and  second  counts,  that  although  the  sum  of  money  in  the 
second  count  mentioned,  remained  and  was  in  the  possession  of  the  defendants 
after  the  said  G,  Haworth  and  W,  Haworth  became  bankrupts,  yet  the  same 
sum,  and  every  part  thereof,  was  in  fact  first  received  by  the  defendant,  before 
the  said  G,  and  W.  Haworthy  or  either  of  them,  became  bankrupt,  and  before 
the  issuing  of  any  fiat  in  bankruptcy  against  them,  or  either  of  them,  to  wit, 
on  the  15th  day  o{  April,  1837,  and  from  thence  continually  hitherto  has 
remained  and  is  in  the  possession  of  the  defendant.  And  the  defendant  fur- 
ther says,  that  before  and  at  the  time  of  the  date  and  the  issuing  forth  of  the 
fiat  in  bankruptcy,  under  and  by  virtue  of  which  the  said  G,  and  W,  Haworth 
were  found  and  adjudged  to  be  such  bankrupts  as  aforesaid,  to  wit,  on  the 
1st  day  of  Matf,  in  the  year  aforesaid,  the  said  G.  and  W.  Haworth  were  and 
still  are  indebted  to  the  defendant  in  800/.,  upon  certain  promissory  notes 
tlieretofore  made  by  them  [setting  them  out],  and  which  said  sum  of  800/.  as 
aforesaid,  due  to  the  defendant  upon  the  said  promissory  notes,  remains  and 
is  due,  and  wholly  unpaid  to  the  defendant.  And  the  defendant  further  says^ 
that  before  and  at  the  time  of  the  date  and  the  issuing  forth  of  the  said  fiat  of 
bankruptcy,  under  and  by  virtue  of  which  the  said  G,  and  fV.  Haworth  were 
found  and  adjudged  to  be  such  bankrupts  as  aforesaid,  to  wit,  on  the  said  1st 
day  of  May,  1837,  the  said  G.  and  fV.  Haworth  were  and  still  are  indebted 
to  the  defendant  in  1 ,000/.,  for  money  before  then  lent  by  the  defendant  to 

the  said  G,  and  W,  Haworth,  at  their  request  [money  paid,  money  due  on  an 
vol.  I.  2  E 


TooNimqMJKfor 
money  receiTed 
to  the  use  of 
the  Msigneet  of 
ft  bankrupt,  the 
defendBUt 
pleaded  that 
the  moneT  was 
receired  oefore 
thehankruptey, 
and  that  the 
bankrupt  waa 
indebted  to 
him  in  a  turn 
which  he 
claimed  to  let 
off:  fiUd^bad. 
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fijwjwgy.  aeeatmt  itated],  which  said  last-mentioned  sum  was  to  be  paid  by  the  sdiij 
G,  and  W.  Hmcorth  to  the  defendant,  on  request,  but  still  remains  due  and 
unpaid  to  him.  And  the  defendant  further  says,  that  when  he  gave  credit  to 
the  said  G.  and  iV,  Haworlh  in  respect  of  the  said  promissory  notes,  and  last* 
mentioned  sum  of  money,  or  any  or  either  of  them,  or  any  part  thereof,  in  this 
plea  respectively  aforesaid«  he,  the  defendant,  had  not  notice  of  any  act  of 
bankruptcy  by  the  said  G.  and  W.  Haworth,  or  either  of  them,  committed 
And  the  defendant  further  says,  that  the  said  sums  of  money,  to  wit,  the  said 
sums  of  8QP/.  and  1,000/.  so  due  and  unpaid  to  him  the  defendant,  as  in  this 
plea  aforesaid,  exceed  any  demand  of  the  said  G.  and  W.  Haworth,  or  either 
of  them,  before  their  said  bankruptcy,  or  of  the  plaintiffs,  as  assignees^  u 
aforesaid,  since  the  said  bankruptcy,  in  respect  of  the  causes  of  action,  or 
either  of  them,  or  any  part  thereof,  in  the  first  and  second  counts  of  tbe  d^ 
claration  mentioned,  whereof  the  plaintiffs,  before  the  commencement  of  this 
suit,  had  notice,  and  out  of  which  said  sums  so  due  and  unpaid  to  the  defend- 
ant as  aforesaid,  he,  the  defendant,  is  ready  and  willing,  and  hereby  oflen  to 
set  off  and  allow  the  full  amount  of  each  demand.     Verification. 

Special  demurrer,  assigning  for  cause  that  the  defendant,  by  his  plea,  en- 
deavours to  set  off  a  debt  due  to  him  from  the  said  G,  and  W.  HaworiK 
against  a  debt  due  from  the  defendant  to  the  plaintiffs,  as  assignees,  on  i 
contract  with  them  as  assignees ;  and  that  the  said  plea  neither  confesses, 
nor  avoids,  nor  denies  that  the  said  sum  in  the  said  second  count  mentiooed, 
was  received  for  the  use  of  the  plaintiffs,  as  assignees  as  aforesaid,  and  is  io 
other  respects  uncertain  and  insufficient,  &c. 

Coujlingt  in  support  of  the  demurrer. 

Bramwellf  in  support  of  the  plea,  cited  Groom  v.  Mealey  (a),  Hvlm  t. 
Mugglestone  (6),  Simpson  v.  Sihes  (c). 

Parke,  B. — The  plea  confesses,  but  does  not  avoid  the  cause  of  action. 
No  action  can  be  maintained  for  money  received  to  the  use  of  the  assignees, 
unless  the  money  was  received  after  the  bankruptcy,  or  if  received  bifort 
by  way  of  fraudulent  preferenca  If  received  after  the  bankruptcy,  the  debt 
due  from  the  bankrupt  cannot  be  set  off  in  an  action  by  the  assignees,  lajiflg 
the  promise  to  them.  If  received  before  the  bankruptcy  (as  here  admitted) 
the  assignees  must  claim  it  as  money  paid  by  way  of  fraudulent  preference. 
To  that  count,  then,  the  defendant  should  have  pleaded  the  general  issue. 
Judgment  must  be  for  the  plaintiff,  unless  the  defendant  amends,  by  coofiniog 
the  plea  of  set-off  to  the  count  for  money  received  to  the  use  of  the  bonknipt* 

(a)  2  Bing.  N.  C.  138.  (c)  6  M.  &  Scl.  295. 

(b)  3  M.  &  W.  38. 
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Foss  V.  Racine^  Long,  Harrison,  and  another.  ^^*i^- 

TRESPASS  for  breaking  and  entering  the  plaintiff's  house,  and  taking  his    A  collector  of 
goods.     Plea,  Not  guilty.     At  the  trial,  before  Aiderson^  B.,  at  the    notauthorix*^ 
Kddietex  Sittings  in  this  Term,  it  appeared  that  the  plaintiff)  who  waa    5? q  *  ^g*'"** 
entnt  to  the  defendant  Long,  was  indebted  to  him  in  seventeen  weeks'  rent ;   %,  17,  to  break 
hat  the  defendant  Racine,  who  was  a  collector  of  the  land-tax,  had  made   ,^,0^^*^^ 
sreral  applications  to  Long  for  the  payment  of  the  land-tax  due  in  respect   the  purpose  of 
fthe  premies  occupied  by  the  plaintiff,  and  that  Long  had  refused  payment,   J^ithouTthe 
1  the  ground  that  the  plaintiff  had  not  paid  him  his  rent.     Long  afterwards    assistance  of  • 
npbyed  the  defendant  Harrison  to  distrain  upon  the  plaintiff  for  the  rent, 
)d  sent  him,  in  company  with  the  other  defendant,  Racine  to  procure  pa}*- 
BQtof  the  land-tax  from  the  plaintiff.     Racine  and  Harrison  accordingly 
roceeded  to  the  house  of  the  plaintiff;  they  found  the  door  locked,  and  ailer 
Docking  and  demanding  payment  of  the  tax,  and  receiving  no  answer,  they 
roke  the  door  open  and  entered  the  house.     Long  afterwards  made  his  ap- 
earance,  and  paid  the  defendant  Racine  the  sum  due  for  the  land-tax.     He 
ben  made  a  distress  for  the  rent,  and  all  the  defendants  lefl  the  premises, 
t  was  urged  on  behalf  of  the  defendants,  that  Racine,  the  collector,  was  jus- 
ified  under  the  Statute  38  Geo.  3,  c.  5,  s.  17,  in  breaking  open  the  door  for 
he  purpose  of  distraining  for  the  land-tax.     The  learned  judge  being  of  a 
liflerent  opinion,  directed  the  jury  to  find  a  verdict^  for  the  plaintiff;  and  the 
orj  having  found  according  to  this  direction,  he  gave  the  defendants  leave 
0  move  to  enter  a  nonsuit. 

Piatt  now  moved  accordingly. — The  17th  section  of  the  Statute  38  Geo. 
1>  c.  5,  8.  17,  enacts,  that  when  any  distress  is  made  for  arrears  of  land-tax, 
•be  collectors  shall  be  authorized  "  to  break  open,  in  the  day  time,  any 
louse,  and  upon  warrant,  under  the  hands  and  seals  of  any  two  or  more  of  the 
!omiiussioners,  any  chest,  trunk,  box,  or  other  thing  where  any  such  goods 
ure,  calling  to  their  assistance  the  constable,  tithing-man  or  headborough 
vithin^  the  counties,  ridings,  cities,  towns,  or  places  where  any  refusal  or 
neglect  shall  be  made."  It  is  submitted,  that  the  true  construction  of  this 
lection  is,  that  the  presence  of  a  constable  is  requisite  only  where  a  chest  is 
^en  open,  and  not  where  a  house  is  broken  open  for  the  purpose  of  taking 
>  distress. 

Per  Curiam, — There  is  much  ambiguity  in  the  clause  of  the  Act ;  but  the 
^orda  in  the  latter  part  of  it  override  the  whole  section.  There  is  more  oc- 
*iion  for  the  presence  of  a  constable  when  a  collector  of  taxes  is  about  to 
»reak  open  a  dwelling-house  than  when  a  chest  only  is  to  be  broken  open. 

Rule  refused. 
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Calvert  v.  Baker. 

The  defendant  ASSUMPSIT  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor, 
of  exchange/  The  bill  was  not  stated  to  be  made  payable  at  any  particular  place. 
P*T*^**f  «"••  Second  count,  account  stated.  The  defendant  pleaded  that  he  did  not  l^ 
the  acceptance,  cept  the  bill  in  manner  and  form  as  in  the  first  count  of  the  declaration  stated; 
withoutlila  ^^  ^^^  second  count  he  pleaded  non-cusumptit.  At  the  trial,  before  AUih 
knowledge,  scn^  B.,  at  the  Sittings  in  this  Term,  it  appeared  by  the  evidence  of  the 
at  a  eeru£*  '  drawer  of  the  bill,  that  at  the  time  of  the  acceptance,  the  bill  was  not  made 
w  u*'h  •-"  payable  at  any  particular  place,  but  that  the  drawer  had  afterwards,  without 
acceptor,  in  an  ^e  knowledge  of  the  acceptor,  introduced  into  the  bill  the  words  ''  Payable 
hSi'^byXTn-  ^*  Wmams'  &  Co.,  Bankers."  The  bill  was  presented  at  WiUiami  &  Co., 
donee,  who  did  and  payment  was  refused  ;  notice  of  the  dishonour  having  been  given  to  the 
biUt^beMT.  dc^^^ndant,  and  application  made  for  payment,  his  attorney  wrote  the  Allow- 
able at  any  par-  mg  answer : — 
ticular  place, 

might  prove  •<  g:. 

theae  facts  ^^^* 

under  the  plea  **  Mr.  Baker,  of  Bulbrook,  has  placed  in  my  hands  your  letter  relative  to 

""^Ti^II^to  *^®  dishonour  of  his  bill  for  40/.     He  never  made  that  bill  payable  at  Wil^ 

*°  5PP^**?*^y  /tam#  &  Co.'s,  nor  any  other  place  in  town,  but  refused  to  pay  it,  except  at 

fendant  for  his  own  house.     The  bill  must,  therefore,  have  been  altered  as  to  the  accept- 

PS^hT^^tto^*  *"^*    ^^^  ^®  ^*'^  ^^^^  *^^^  steps  as  the  law  will  authorize  on  the  subject." 

ney  stated  in  a  He  has  been  prepared  fh'  payment,  and  the  party  may  have  his  money  by 

4rfS;d«t£d  <»"ing  "t  Bulbrook." 

never  made  the 

\h^ P*yf^^?  ^  It  was  not  proved  that  any  application  was  hiaae  at  Bulbrook  for  paymeot 

question,  nor  at  of  the  money.      The  jury  found  that  the  bill  had  been  altered  without  the 

inIown*but***  defendant's  consent,  and,  under  the  learned  judge's  discretion,  they  found  a 

had  refused  to  verdict  for  the  defendant. 

pay  it  except  at 
nis  own  house. 

That  the  bill  j^^  y  Richards  moved  for  a  new  trial,  on  the  ground  of  raisdiscretion.— 

must  have  been  --„,^,.                  .,,           ,             ii.i                                        a 

altered  as  to  The  defendant  is  not  entitled,  under  a  plea  denymg  the  acceptance,  to  am 

2ld^a?th2***  himself  of  the  alteration  of  the  bill.     If  a  contract  which  was  once  binding 

defendant  on  the  defendant  has  been  rendered  void  by  an  alteration  which  makes  a  new 

such  steps  as  stamp  necessary,  that  circumstance  ought  to  be  specially  pleaded.     In  Walter 

the  law  would  y.  Cubley  (a),  which  may  be  mentioned  as  an  authority  against  this  applica- 

the  subject.  tion,  the  bill  was  declared  upon  in  its  altered  state.     There  the  necessity  of 

Ue!i  mwwed  *  special  plea  is  almost  admitted  by  Alderson,  B.,  where  he  says  "  He  has 

for  payment,  pleaded  it  specially,  by  saying  that  he  did  not  accept  the  bill  you  declared 

Mrty^mlght*  "P^^**  ^^^  produced  in  evidence,  but  a  different  one." — [Parke,  B. — ^Is  it  not 

haTehis  money  competent  for  parties  on  a  plea  of  non  est/acium,  to  prove  that  a  deed  has 

defendant's    *  been  altered  after  its  execution  ?] — Secondly,  the  plaintiff  is  entitled  to  re- 

th  "t'thiTw?^*  cover  on  the  account  stated,  as  the  letter  of  the  attorney  contains  an  admi«- 

not  evidence  gion  that  the  sum  of  40/.  is  due  to  the  plaintiff  from  the  defendant,  Higkmort 

S^miutSfof  y.  Primrote ih);  Claytons.  GotUng{c). 

any  liability  on 

the  P«rt  of  the  /^>  2  Cr.  &  Mce.  151.                               <c)  5  B.  &  Cret.  360;  8  D.  &  Ry. 

PM^ibilL  (*y  5  M.  &  Sd. 65 ;  2 Chit.  Rep.  333.      110. 
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parol  authority  to  make  a  railroad.  But  the  plea  does  not  state  with  sufficient 
distinctness,  whether  the  deed  was  executed  before  or  after  the  plaintiff  be- 
eune  interested  in  the  locus  in  quo,  I  am  also  of  opinion  that  the  plea  is 
bid  upon  general  demurrer,  because  I  apprehend  that  a  mere  parol  licence 
to  enjoy  an  easement,  (which  is  all  that  is  pleaded  here),  does  not  bind  the 
grantor,  after  he  has  transferred  his  interest  in  the  land  to  another.  If  a  man 
permitted  a  neighbour  to  pass  over  his  land,  and  afterwards  sold  his  estate, 
it  would  be  very  hard  if  the  grantee  were  bound  by  that  licence.  Therefore, 
it  does  not  appear  by  the  plea  that  the  defendants  have  any  title  or  excuse 
far  the  trespasses.  Then  it  is  said  by  Mr.  Hoggins  that,  at  all  events,  the 
defendant  is  excused  until  he  has  received  notice  of  the  plaintiff's  interest  in 
die  property.  That  is  new  law  to  me,  for  I  do  not  apprehend  that  a  man,  who 
trespasses  on  the  land  of  another,  is  entitled  to  any  notice  before  he  can  be 
duffged  as  a  trespasser ;  but  even  admitting  it  to  be  so,  in  order  to  make  the 
eicuse  good,  it  is  incumbent  on  the  defendants  to  shew  that  they  had  no  notice ; 
tat  though  a  party  is  not  bound  to  prove  a  negative,  in  order  to  make  his 
title  good,  yet  he  is  bound  to  shew  the  circumstances  upon  which  he  rests 
bis  justiOcation. 
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Etehtquer, 
Wallis 

V. 

HAaaisoK. 


Parks,  B. — ^I  am  also  of  opinion  that  the  plea  is  bad.  If  the  justification 
rests  upon  a  supposed  grant  from  the  Dean  and  Chapter,  I  think  the  plea 
bid  on  special  demurrer,  because  it  does  not  state  at  what  time  the  deed 
was  executed.  Then,  as  to  the  question  respecting  the  licence,  the  plea  is 
bid  in  substance ;  for  we  are  to  consider  whether  a  licence  by  a  former 
owner  to  go,  from  time  to  time,  on  the  close  to  make  a  railroad,  is  counter- 
BMndable  before  any  expence  is  incurred.  If  it  had  appeared  that  the  coun- 
tennand  took  place  ader  expence  incurred,  the  case  would  have  deserved 
eonsideration,  in  consequence  of  the  decision  in  Webb  v.  Paternoster.  Bui 
bare  the  licence  is  executory  ;  and  it  appears  to  me  that  a  parol  executory 
keooe  is  countermandable  at  any  time;  it  is  merely  an  authority  to  go 
upon  the  soil  of  the  grantor.  If  the  owner  of  an  estate  grants  to  another, 
by  parol,  a  right  to  pass  over  his  close,  and  aflerwards  conveys  away  that 
ciose,  there  is  an  end  of  the  licence.  Webb  v.  Paternoster  is  distinguishable! 
because  that  was  the  case  of  an  executed  licence ;  such  also  was  Winter  v. 
Brockweli. 


GtmirsY,  B.,  concurred. 


Judgment  for  the  plainiiiT 


2  F  2 
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BoYDELL  V.  Jones. 


Th«)  declaration   T  IBEL.     The  declaration  stated,  that  whereas  the  plaintiff,  Amt  a  long  tine 
p^aimiff  WM  an  before,  and  at  the  time  of  the  committing  of  the  grievances  by  the  defendsnt, 

attorney,  and  as  hereinafter  mentioned,  resided  and  still  does  reside  in  Dtvonihire^trmtt 
oTdera  had  been  Queen- sqiuzre,  London,  and  had  been,  and  was,  and  still  is  an  attoroegr  of 
th^udgM^of"*^  the  Court  of  our  Lady  the  Queen,  before  the  Queen  herself,  and  had  used, 
Q,  B,  for  set-  exercised,  and  carried  on  the  profession  and  business  of  attorney  at  law,  with 
ee^^ngs,  with  g^^^  credit  and  reputation  ;  and  whereas  before  the  time  of  the  committiog  of 
costs,  iQ  an  the  grievances  by  the  defendant,  as  hereinafter  mentioned,  certain  orders  hid 
the  plaintiff  been  made  by  one  of  the  judges  of  the  said  Court  of  our  Lady  the  Queeih 
was  'J®  ***^-  before  the  Queen  herself,  for  setting  aside,  with  costs,  certain  proceedings  in 
defendant,  and  a  certain  action  then  pending  in  the  said  last  mentioned  Court,  in  which  actioo 
weVe  ux^by  ^^®  "^^  defendant  was  the  attorney  of  the  then  plaintiff,  and  the  now 
oneofOieMas-  plaintiff  was  the  attorney  of  the  then  defendant;  and  before  the  time  of  the 
tharppraetiee  in  committing  of  the  grievances  by  the  now  defendant,  as  hereinafter  mentioosd, 

the  said  costs  had  been  and  were  ascertained,  and  taxed  by  one  of  the  Mat- 
ters of  the  said  Court,  and  whereas  before  and  at  the  time  of  the  oommittiog 
of  the  grievances  by  the  now  defendant,  as  hereinafter  mentioned,  shiip 
practice  in  the  profession  of  an  attorney  was  and  is,  and  was  and  is  oooii- 


the  profession 
of  an  attorney 
i4,  and  is  con- 
sidered to  be 
and  to  import 
disreputable 


the  attorney 
adopting  it.  Yet 
the  defendant 
intending  to 
cause  it  to  be] 
believed  that 
the  plaintiff  had 
been  guilty  of 
sharp  practice 
in  the  said 


SIsCTedltabie  to  ^ered  to  be  and  import  disreputable  practice,  and  practice  discreditable  to  die 
attorney  adopting  or  pursuing  the  same,  whereof  the  now  defendant  then  hid 
notice ;  yet  the  now  defendant,  well  knowing  the  premises,  but  contriyingial 
falsely  and  maliciously  intending  to  injure  the  now  plaintiff  in  his  good  oane^ 
fame,  and  credit,  and  also  in  his  said  profession  and  business  of  an  attorney  tt 
law,  and  to  cause  it  to  be  suspected  and  believed  that  the  now  plaintiff  hid 
been  guilty  of  such  sharp  practice  as  aforesaid  in  the  said  action,  and  that  be, 
action,"and  had  the  now  plaintiff,  had  been  reprimanded  by  the  said  Master,  for  such  practiee 
maml€?for  it  *®  aforesaid,  in  the  said  action,  &c.,  heretofore,  to  wit,  on,  Ac,  wrongfully,  nn- 
by  the  Master,  liciously  and  injuriously  composed  and  published  a  certain  ironical,  false, 
£iin  the^foUow-  scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the  now 
^  ^*^r>I'^r**"  P'***^^'^'  ^^^  of  and  concerning  him  in  the  way  of  and  in  respect  to  his  said 
lous  matter:—  profession  and  business  of  an  attorney  at  law,  and  of  and  concerning  the  and 
lawyei^*7th«e-  ^^tion,  and  of  and  concerning  the  practice  of  the  now  plaintiff  as  such  atlor- 
hj  meaning  the  ney,  with  respect  to  the  aforesaid  orders,  then  wrongfully  supposed  hj  the 
mtending  to  ^^^  defendant  to  be  such  sharp  practice  as  aforesaid,  and  of  and  ooDceroiog 
represent  that  the  said  Master,  containing  therein  the  ironical,  false,  &c,  matter  followiqgf, 
honest  lawyer),  of  and  concerning  the  now  plaintiff,  &c.  &c.  (that  is  to  say),  "  An  komtt 
tke^niSie^of  l^unfer,  (thereby  meaning  the  now  plaintiff,  and  intending  to  represent  tbit 
C.  B,  was  se.      he  was  not  an  honest  lawyer).     A  person  of  the  name  of  CharU^  BojfM 

▼ere!y  repri- 
manded Uie  other  day  by  one  of  the  Masters  of  Q.  B.  for  what  is  called  sharp  practice  in  hit 
profession"  (meaning  and  alluding  to  the  plaintiff's  practice  with  respect  to  the  said  orders; 
and  that  such  practice  was  sharp  practice  as  aforesaid)  :  Held,  that  the  charge  that  the  plaintiff 
had  been  guilty  o(  sharp  practiee,  as  explained  by  the  prefatory  averment,  was  clearly  liDellous. 

Semble,  that  the  allegation  that  the  defendant  iroftixeallu  called  the  plaintiff  an  honest  lawyer^ 
coupled  with  the  innuendo,  was  su£Bcient  to  shew  that  the  term  was  used  in  a  libellous  sense, 
wittkout  any  prefatory  averment. 

On  spet  lal  demurrer  to  a  plea,  if  the  defendant  objects  that  the  declaration  is  bad,  and  any 
part  of  1^  is  good  upon  general  demurrer,  the  plaintiff  is  entitled  to  judgment. 
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(metning  the  now  plaintiflf),  an  attorney  in  Devon9hire'9treet,  Queen'Square, 
WAS  severely  reprimanded  by  one  of  the  Masters  of  the  Queens  Bench  (mean- 
ing the  aforesaid  Master),  the  other  day,  for  what  is  called  sharp  practice  in 
bis  profession  ;  (meaning  and  alluding  to  the  now  plaintiff 'spractice,  with  res- 
pect to  the  aforesaid  orders  in  the  said  action,  and  that  such  practice  had 
been  and  was  sharp  practice  as  aforesaid,)  by  means  of  which,  &c. 

The  defendant  pleaded  yfr«/,  Not  guilty ;  secondly,  a  justification ;  thirdly, 
as  to  the  composing  and  publishing  the  whole  of  the  said  libel  in  the  decla-. 
ratioo  mentioned,  excepting  the  words  "  an  honest  lawyer,"  that  before  the 
composing  and  publishing  the  said  libel  in  the  declaration  mentioned,  to  wit, 
€0,  Ac.,  he  the  said  plaintiff  had  been  and  was  severely  reprimanded  by  one 
of  the  Masters  of  the  Queen* s  Bench,  for  what  is  termed  "  sharp  practice" 
in  his,  the  said  plaintiff  *s  profession,  &c.     Verification. 

Special  demurrer,  assigning  for  causes  that  the  said  plea  is  a  mere  partial 
repetition  of  the  libel,  and  neither  traverses  nor  confesses  and  avoids  the 
declaration ;  and  that,  as  a  justification,  the  plea  is  defective,  in  not  justifying, 
except  argumentatively,  the  imputation  on  the  plaintiff  of  having  been  guilty  of 
sharp  practice  in  his  profession  ;  and  that  the  instance  or  instances,  and  act 
or  acts,  of  alleged  sharp  practice,  should  have  been  shewn  in  the  plea  ;  and 
that,  even  if  one  of  the  Masters  of  the  Queens  Bench  had  taken  upon  him- 
self to  reprimand  the  plaintiff,  that  would  not  have  justified  the  defendant  in 
pablishing  that  fact  to  the  world ;  and  (or  that  the  plea  does  not  justify  the 
ioouendo,  that  the  plaintiff  had  in  fact  been  guilty  of  sharp  practice ;  and  for 
that  the  said  libel  is  not  divisible,  and  that  the  defendant  should  have  justi- 
Ifod  the  ironical  words  "  an  honest  lawyer,"  in  the  sense  imputed  in  the  innu- 
endo in  that  behalf;  and  that  the  plea  is  bad,  as  amounting  to  the  general 
issue,  inasmuch  as  it  gives  a  mere  narrative,  without  vouching  the  truth  of 
the  (act  of  "  sharp  practice ;"  and  that  the  said  plea,  to  have  been  consistent, 
should  have  traversed  the  innuendo,  &c. 
Joinder  in  demurrer. 


Exthequtr, 


Channell,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

OgU,  for  the  defendant,  admitted  that  he  could  not  support  the  plea,  but 
aigued  that  the  declaration  was  bad. — [Parke,  B. — The  words  charged  in 
the  declaration  are  clearly  libellous.  It  alleges  that  the  defendant  called  the 
plaintiff  an  honest  lawyer,  with  an  averment  that  he  meant  to  represent  that 
the  plaintiff  was  not  an  honest  lawyer.  Then  the  declaration  says,  that  the 
defendant  charged  the  plaintiff  with  being  guilty  of  sharp  practice,  which  is 
averred  to  mean  disreputable  practice.  That  is  a  libellous  imputation.] — 
There  is  no  prefatory  averment  as  to  the  meaning  jf  the  term  *'  honest 
lawyer ;"  those  words  must  therefore  be  taken  in  their  ordinary  sense. — 
[Parhe,'^, — The  declaration  states  that  the  defendant  composed  and  published 
an  ironical  libel  of  the  plaintiff,  and  that  he  called  him  an  "  honest  lawyer," 
thereby  meaning  that  he  was  not  an  honest  lawyer,  that  is  sufficient.] — An 
innuendo,  unconnected  with  any  prefatory  averment,  cannot  enlarge  the  sense 
of  a  libel,  Goldstein  v.  Foss{a). — [Parke,^, — ^In  Regina  v.  Dr.  Brown  (hi). 
Holt,  C.  J.,  says,  that  an  information  will  lie  for  speaking  ironically.    But 


(o)  2  Y.  &  J.  146. 


(h)  11  Mod.  86. 
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the  objection  arises  as  upon  a  general  demurrer,  and  the  Court  cannot  gifi 
judgment  for  the  defendant,  if  there  appears  upon  the  declaration  anj  matter 
which  is  libellous.  The  charge  that  the  plaintiff  had  been  guilty  of  tharp 
practice  is  clearly  so,  and  is  sustained  by  a  proper  prefatory  averment]^ 
Suppose  a  declaration,  in  an  action  of  debt,  by  indorsee  against  acceptor  of 
a  bill  of  exchange  contained  two  counts,  one  on  the  bill,  which  would  be 
clearly  bad,  and  another  good  count ;  if  the  defendant  pleaded  to  the  whole 
declaration  a  plea  which  was  specially  demurred  to,  might  not  the  defendoat 
object  that  one  of  the  counts  was  bad  on  general  demurrer. — [Baarke,  R— 
No ;  the  plaintiff  might  enter  a  nolle  protequi  as  to  the  bad  count.  Heia 
there  is  a  demurrer  to  that  part  of  the  declaration  which  is  good  ;  then  how 
can  the  Court  give  judgment  for  the  defendant.] — Then  there  is  a  farther  ob- 
jection :  the  libel  is  alleged  to  be  spoken  against  the  defendant,  in  his  dn- 
racter  of  attorney  ;  but  there  is  no  allegation  that  at  the  time  of  the  committing 
of  the  grievance  he  was  still  in  practice  as  an  attorney.  Consistently  with 
the  statement  in  the  declaration,  he  may  have  long  ceased  to  practice. 

Parks,  B. — In  order  to  make  out  the  libel,  I  am  disposed  to  think  it  suf* 
ficient  to  allege  that  the  defendant  ironically  called  the  plaintiff  "  an  honest 
lawyer."  But  if  not,  as  the  objection  arises  as  upon  general  demurrer,  and 
some  part  of  the  declaration  is  clearly  libellous,  the  demurrer  is  too  large. 

Judgment  for  the  plaintiff 

Parks,  B.,  aflterwards  said — I  take  this  opportunity  of  stating,  that  the 
case  o{  Ferguson  v.  Mitchell,  (respecting  a  demurrer  being  too  large)  is  in» 
correctly  reported  in  2  Crompton,  Meeson,  and  Roscoe,  692  (e).  What  I 
intend  to  say  was,  that  if  there  be  a  special  demurrer  to  the  whole  declaration^ 
and  one  of  the  counts  be  good,  the  demurrer  being  too  large,  the  plaintiff  is 
entitled  to  judgment,  and  the  defect  may  be  cured  by  entering  a  nolle  pro- 
eequi  as  to  the  bad  count. 

(c)  S.  C.  1  Gale,  348;  4  Dow.  P.  C.  524. 


Harrison  v.  Timmins. 

By  a  local  Act,  l^Y  a  local  Act  of  Parliament  passed  in  the  4th  WilL  4,  intituled,  **  An  Act 
enacted,  'that^  ^^  encourage  the  working  of  Mines  and  Quarries  in  Ireland,  and  to  r^^- 

•ftions  Against    late  a  Joint  Stock  Company  for  that  purpose,  to  be  called  The  West  Ctrk 

the  West  Cork 

Mining  Company  might  be  brought  againBt  the  person  who  should  be,  for  the  time  being,  a 
managing  director,  or  against  any  one  director  for  the  time  being  of  the  said  company,  as  the 
nominal  defendant  or  party  proceeded  against  on  behalf  of  the  said  company ;  and  that  no 
action  af|;ainst  the  company,'  in  the  name  of  such  managing  director  or  director,  should  abate 
or  be  discontinued  by  the  d^ath,  resignation,  removal,  or  disqualification  of  such  managing 
director  or  director.  By  another  local  Act,  1  Vict,  it  was  enacted,  that  it  should  and  might  be 
lawful  for  any  person  or  persons  entitled  to  take  out  execution  for  or  in  respect  of  any  judg- 
ment against  a  managing  director,  or  any  other  director  as  a  nominal  defendant  on  behalf  of  the 
company,  to  levy  the  amount  of  his  damages  and  costs  upon  the  reserred  fund  of  the  company, 
and  all  other  property  whatsoever  belonging  to  the  company. 

BMf  that  the  plaintiff,  who  had  obtained  judgment  against  the  defendant  as  a  mantging 
director,  was  not  entiUed  to  iiiue  execution  againat  him  personally. 
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Biioing  Ckmipany,  it  was  enacted,  that  certain  persons  should  be  eropowiered 
lo  search,  &c.  for  mines ;  and  should  for  those  purposes  be  a  Joint  Stock 
Company,  by  the  name  and  description  of  *'  The  West  Cork  Mining 
Company.'*  By  section  3,  it  was  enacted,  that  actions  might  be  brought 
in  the  name  of  the  managing  director,  or  of  any  one  director  for  the  time 
beingy  as  the  nominal  plaintiff;  and  that  actions  might  be  brought  against 
the  person  who  should  be,  "for  the  time  being,  such  managing  director,  or 
■gainst  any  one  director  for  the  time  being  of  the  said  company,  as  the  nomi- 
nal defendant  or  party  proceeded  against  for  and  on  behalf  of  the  said  com- 
pany ;'^  and  that  no  action  by  or  against  the  company,  in  the  name  of  such 
managing  director  or  director,  should  abate  or  be  discontinued  by  the  death, 
resignation,  removal,  or  disqualification  of  such  managing  director  or  director. 

By  the  8th  section  of  another  local  Act  of  Parliament,  1  Vict.  c.  88,  passed 
to  enlarge  and  amend  the  provisions  of  the  above  Act,  afUr  reciting  that 
doubts  had  arisen  as  to  the  manner  of  levying  execution  upon  judgments  re- 
covered against  the  company,  and  that  it  was  expedient  to  remove  such 
doabts,  it  was  thus  declared  and  enacted,  "  It  shall  and  may  be  lawful  for 
any  person  or  persons  entitled  to  take  out  execution  for  and  in  respect  of  any 
judgment  already  obtained,  or  hereafter  to  be  obtained  against  any  managing 
director,  or  any  other  director  as  a  nominal  defendant  for  and  on  behalf  of  the 
said  Company,  to  levy  the  amount  of  his,  her,  or  their  damages  and  costs 
upon  the  reserved  fund  of  the  said  company,  and  all  other  property/  whatso- 
ever belonging  to  the  said  company.'' 

The  plaintiff  having  obtained  judgment  against  the  defendant,  one  of  the 
managing  directors,  and  having  taxed  his  costs,  obtained  a  rule  to  shew  cause 
wbj  the  defendant  should  not  pay  him  the  amount  of  his  damages  and  costs, 
or  why  the  plaintiff  should  not  be  at  liberty  to  sue  out  execution  against  the 
defendant. 

Cresswell  and  /.  Henderson  shewed  cause. — The  plaintiff  seeks  by  this 
motion  to  take  the  opinion  of  the  Court  upon  the  legality  of  his  proposed 
execution.  He  has  availed  himself  of  a  statutory  mode  of  suing,  and  now 
desires  a  common  law  execution.  The  defendant  is  not  personally  liable ;  he 
is  a  nominal  defendant  only,  and  is  not  shown  to  be  a  partner.  The  plaintiff 
must  resort  to  the  funds  of  the  company.  They  cited  Bartlett  v.  Pentland(a), 
Wormwell  v.  Hailstone  (6),   Fice  v.  Lady  Anson  (c). 

Sir  John  Campbell,  A.  G.,  and  Bagley,  eontrd. — The  members  of  the  com- 
pany are  partners,  and  not  a  corporation.  They  are  made  so  by  the  Act  of 
Parliament,  and  therefore  their  separate  property  is  liable.  In  Bartlett  v. 
Pentland  there  was  no  suggestion  that  the  defendant  was  a  partner,  and  he 
was  not  a  party  to  the  record.  Wormwell  v.  Hailstone  is  not  in  point.  The 
8th  section  of  the  Act,  1  Fic/.,  does  not  limit  the  responsibility  of  the  indivi- 
dual shareholders.  Acts  of  this  kind  are  to  be  strictly  construed,  as  they 
may  be  considered  to  be  framed  by  the  adventurers  themselves.  They  cited 
Rex  V.  T%e  St.  Ka^utrine  Dock  Company  (d),  Fansandau  v.  Moore  (#)• 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  afterwards  delivered  by 


(a)  1  R  &  Add.  704. 

(b)  6  Bing.  668 ;  4  M.  &  Pa.  512. 

(c)  7  B.  &  Cr.  409. 


(d)  1  Nev.&Man.  12l;4B.&AdoL 

(e)  1  Rubs.  441. 
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Harrisoit 

r. 
TiMMINB. 


Parks,  B. — ^In  this  case  a  lerdict  had  been  recovered  by  the  plaintiff  against 
the  defendant,  as  nomina.  ilefendant  on  behalf  of  the  West  Cork  Mining 
Company ;  and  an  application  was  made  to  the  Court  for  a  rule  to  shew  cause 
why  the  defendant  should  not  pay  the  amount  recovered,  or  why  the  plaintiff 
should  not  beat  liberty  to  issue  execution  for  the  amount  against  the  defend- 
ant.    It  would  be  sufficient,  in  order  to  dispose  of  this  application,  to  sty, 
that  the  Court  could  not  grant  any  rule  to  pay  money,  which  they  are  not 
prepared  to  enforce  by  attachment,  in  case  it  was  disol)eyed  ;  and  that  if  tbe 
plaintiff  is  entitled  to  issue  execution  against  the  defendant,  he  may  do  lo 
without  the  leave  of  the  Court.     But  we  are  not  disposed  to  discharge  the 
rule  on  this  ground ;  and  we  have  been  anxious  to  give  the  question  full  con- 
sideration, and  to  afford  the  plaintiff  a  remedy  upon  his  judgment,  by  some 
modification  of  the  rule,  if,  upon  the  construction  of  the  Acts  of  Parliament 
establishing  the  Company,  we  are  enabled  to  do  so.    We  think,  however,  that 
the  defendant  can  in  no  way  be  made  personally  liable,  and  the  rule  must 
therefore  be  discharged.     The  4  &  5  WilL  4,  c.  69,  s.  3,  provides  for  actions 
against  the  Company ;  it  is  as  follows :  [The  learned  Baron  here  read  the 
section  of  the  Act.]     Upon  this  section  alone  it  would  seem  that  the  director 
for  the  time  being,  who  should  be  selected  as  a  defendant,  could  not  be  nnade 
personally  responsible:  he  is  a  nominal  defendant;  he  continues  so,  though 
he  should  resign,  be  removed,  or  disqualified,  and  so  be  totally  disconnected 
with  the  company ;  his  name  would  still  be  used,  though  he  should  die :  and 
as  the  action  is  to  be  brought  against  a  director  at  the  time  the  suit  is  insti- 
tuted, he  may  be  a  person  who  was  a  perfect  stranger  to  the  company  when 
the  cause  of  action  accrued.     We  cannot  suppose,  therefore,  that  the  legisla- 
ture meant  such  a  defendant  to  be  personally  liable.     But  it  would  be  veiy 
unjust  if  they  had  not  provided  some  remedy ;  they  might  have  enacted,  that 
after  a  recovery  against  a  nominal  party,  each  of  the  partners,  at  the  time  the 
cause  of  action  arose,  should  be  individually  liable,  a  remedy  which  was  given 
by  the  Statute  establishing  the  St,  Patrick's  Insurance  Company,  upon  which 
the  question  arose  in  the  case  of  Bartlett  v.  Pentland ;  or  they  might  have 
enacted,  that  each  partner,  at  the  time  of  the  action  brought,  should  be  respon- 
sible, which  would  be  a  strong  measure,  but  which  was  nevertheless  enacted 
by  the  same  Statute.     But  this  Act  of  Parliament  gives  no  such  remedy:  it 
does,  however,  provide,  by  the  16th  section,  (explained  by  the  subsequent 
Statute,  1  Vict.  c.  88,  s.  8),  that  it  shall  be  lawful  for  one  who  has  recovered 
judgment  against  a  nominal  defendant,  to  levy  the  amount  on  the  reserved 
fund,  or  on  any  other  property  of  the  company ;  and  this  remedy,  which  is 
thus  provided,  is  one  of  a  different  character  from  that  which  the  creditor 
would  have  had  at  common  law  if  he  had  sued  the  whole  of  the  partners,  for 
he  could  only  have  taken  the  joint  or  several  property  of  those  who  were 
partners  at  the  time  of  the  contract;  but  this  Act  enables  him  to  take  all  the 
joint  property  of  the  partners  at  the  time  of  execution  executed,  whether  they 
were  partners  or  not  at  the  time  of  the  contract.     The  effect  of  the  provision 
in  both  Acts  is,  to  make  the  company  a  qua$i  corporation,  with  the  privilege 
to  sue  and  be  sued  by  a  mere  name,  with  an  exemption  of  personal  liability 
on  the  part  of  its  members,  and  a  liability  of  all  joint  stock  property,  whenever 
acquired.     We,  therefore,  think  that  the  defendant  cannot  be  made  in  any 
way  personally  responsible ;  and  the  rule  must  be  discharged* 

Rule  dischaiged. 
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Sir  W.  H.  JoLLIFFE,  Bart.    t?.    MuNDY.  Btth^qusr. 

f^RESSWELL  had  obtained  a  rule  nt«t,  for  the  Master  to  review  his  taxa-  Thepluntiff 

Uon  of  the  defendant's  costs.      In  Easter  Term,  1836,  an  ejectment  was  noMmt^Stn 

brought  against  the  defendant,  in  the  Court  of  King^e  Bench,  on  the  several  Action  for 

demises  of  the  plaintiff,  Sir  W.  H.  JoUiffe,  and  Col.  HyUan  JoUiffe,  when  a  roU  wm  mS/ 

verdict  was  found  for  the  lessor  of  the  plaintiff,  and  a  writ  of  possession  was  •l>«>l«tefora 

executed.     An  action  was  afterwards  brought  in  this  Court  by  Sir  W,  H,  wm  silent  as  to 

Jottiffe  alone,  for  the  mesne  profits,  when  the  plaintiff  was  nonsuited,  on  the  ^?^nwM**oml 

ground  that  the  legal  interest  in  the  premises  appeared  to  be  in  Col.  JoUiffe  ;  menced  for  the 

but  leave  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  pl^*8?i^"he 

with  nominal  damages.     In  last  Easter  Term  a  rule  was  obtained  for  that  name  of  JoAn 

purpose,  or  for  a  new  t-rinl ;  and  in  Trinity  Term  the  rule  was  made  absolute  upon  a  rule  was 

for  a  new  trial,  but  was  silent  as  to  costs.    No  further  step  was  taken  in  that  ?*^!  absolute 

,         ,  ^  for  staying  pro- 

cause,  but  another  action  was  commenced  in  this  Court  for  the  same  mesne  ceedings  there- 
profits,  in  the  name  o{John  Doe  ;  whereupon  a  rule  was  obtained,  calling  on  p"'eJl"iIJ action 
the  plaintiff  to  shew  cause  why  the  proceedings  in  the  latter  action  should  not  ^^s  diacon- 
be  stayed,  unless  the  cause  of  Joliffe  v.  Munday  was  discontinued.    Cause  plaintiff's  at- 
was  shewn  at  chambers  against  that  rule,  which  was  made  absolute.     There  ^^^^^y  ^y'^.  , 

,.  .»«.!.  ,      ,         ,  ,      -  uolice  of  trial 

were  contradictory  statements  m  the  affidavits  as  to  whether  the  rule  for  a  in  the  fir^t 

new  trial,  which  was  drawn  up  by  the  plaintiff,  was  served  or  not     The  JlJlJi^Sherwards 

plaintiff's  attorney  had  given  notice  of  trial  at  the  last  Summer  Assizes,  countermand- 

which  was  afterwards  countermanded;  and  the  defendant's  attorney  gave  fendant's attorl 

Dotice  of  trial  by  proviso,  at  the  same  assize,  which  was  also  countermanded.  D*;r  ^yt^^^^^^ 

On  the  25th  October,  the  plaintiff  obtained  and  served  a  rule  to  discontinue,  viso,  which  was 

with  an  appointment  to  tax  the  costs.     The  defendant  claimed  the  costs  man^.°**Sub- 

of  the  trial,  which  the  Master  refused  to  allow,  on  the  ground  that  if  the  sequently  the 

cause  had  been  again  tried,  the  defendant  would  not  have  been  entitled  to  the  Snued :— H^^" 

costs  of  the  first  trial.  ?*V^!  ^*" 

fendant  was 

not  entitled  to 

Erie  shewed  cause. — No  mention  having  been  made  respecting  costs  in  the  cosu  of  the 
the  rule  for  a  new  trial,  the  defendant  is  not  entitled  to  them.  The  discon- 
tinuance of  the  suit  could  give  no  right  to  costs  which  did  not  exist  at  the 
time  it  took  place.  In  Peacock  v.  Harris  (a),  a  verdict  having  been  found  for 
the  plaintiff,  a  new  trial  was  granted,  on  the  ground  of  the  admission  of  im- 
proper evidence :  the  plaintiff  gave  a  fresh  notice  of  trial,  whereupon  the 
defendant  withdrew  his  plea,  and  suffered  judgment  by  default,  and  a  writ 
of  inquiry  was  executed  ;  it  was  held  that  the  plaintiff  was  not  entitled  to 
the  costs  of  the  first  trial.  If  in  this  case  the  costs  had  been  directed  to  abide 
the  event,  the  defendant  would  not  have  been  entitled  to  them,  Howorth  v. 
Samuel  (6).  So  where  the  Court  granted  a  rule  for  a  new  trial  on  the  appli- 
cation of  the  defendant,  and  the  plaintiff  applied  to  amend  his  declaration,  but 
discontinued  the  action  to  avoid  paying  the  costs  of  the  former  trial,  as  the 
condition  of  the  amendment ;  it  was  held  that  the  defendant  was  not  entitled 
to  the  costs  of  the  trial ;  Gray  v.  Cox  (c),  Porter  v.  Coopered),  and  Newhery 

(a)  5  A.  &  £11.  449;  2  Har.&  Woll.         (c)  5  B.  &  C.  458;  8D.&  R.  220. 
281, 456 ;  1  Nev.  &  P.  240.  (d)  2  C.  M.  &  R.  232;  1  Gale,  149. 

(b)  1  B.  &  A.  566. 
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y.  Colvin(e),  are  also  in  favour  of  the  plaintiflT;  De  Rvizen  y.  Llayd(f)  ii 
distinguishable.  There,  a(\er  the  plaintiff  had  obtained  a  yerdict,  a  rule  ibr 
a  new  trial  was  granted  ;  the  plaintiff  drew  up  the  rule  and  served  it  on  the 
defendant,  who  informed  the  plaintiff  that  he  would  not  avail  himself  of  it;  it 
was  the  same  therefore  as  if  no  step  had  been  taken  after  the  verdict  for  the 
plaintiff.  In  Jackson  v.  Ilallam(ff),  the  defendant,  after  having  obtained  a 
rule  for  a  new  trial,  gave  a  cognovit,  which  the  Court  considered  equivaleirt 
to  an  admission  of  a  want  of  merits.  Sweeting  v.  HaUeiJi),  was  decided  oi 
the  authority  of  Jackion  v.  Hallam.  Ulterior  proceedings  cannot  create  i 
liability  for  costs  which  did  not  exist  at  the  time  the  new  trial  was  granted. 

Cresewell  and  Moody,  in  support  of  the  rule,  referred  to  Sweetings. 
HaUe,  Gray  v.  Cox,  Porter  v.  Cooper,  Peacock  v.  Harru,  De  Rutun  r, 
Idoyd,  and  Jackeon  v.  Hallam. 

Cur,  adv,  vnlL 

Parks,  B. — ^In  this  case  the  plaintiff  was  nonsuited  at  the  trial  of  as 
action  for  mesne  profits,  with  leave  reserved  by  the  learned  judge  to  enter  a 
verdict  for  nominal  damages.  A  rule  was  made  absolute  aAerwards  to  set 
aside  the  nonsuit,  but  not  to  enter  the  verdict,  and  a  new  trial  was  ordered. 
The  plaintiff  drew  up  and  served  the  rule  absolute,  but  instead  of  proceeding 
to  trial,  obtained  a  rule  to  discontinue,  on  payment  of  costs,  having,  in  the 
mean  time,  brought  another  action  in  the  name  of  the  nominal  plaintiff; 
and  the  question  is,  whether  he  is  to  pay  the  costs  of  the  former  trial. 

Supposing  that  there  was  no  previous  decision  on  this  subject,  there  wooU 
seem  to  be  little  doubt  as  to  the  course  which  ought  to  be  pursued.  Thi 
plaintiff  must  be  taken  to  have  been  improperly  nonsuited  at  the  trial,  and  tli 
Court  to  have  corrected  the  error  of  the  judge ;  and  in  purauanoe  of  the  in- 
yariable  rule  in  such  cases,  each  party  would  have  to  bear  the  costs  of  tin 
abortive  trial,  the  Court  annulling  that  proceeding,  and  replacing  each  in  the 
situation  in  which  he  stood  before.  If  the  plaintiff  has  declined  to  proeeel 
afterwards  to  trial,  and  left  the  defendant  to  his  remedy,  he  must  have  ou^ 
ried  the  cause  down  to  proviso,  and  having  obtained  a  nonsuit,  he  would  thea 
have  been  entitled  to  the  costs  of  the  latter,  but  not  of  the  former  trial.  If  in- 
stead of  putting  the  defendant  to  this  useless  expence,  the  plaintiff  applies 
to  discontinue,  it  seems  reasonable  to  grant  him  that  privilege,  just  as  if  he 
had  applied  before  the  first  trial,  and  to  save  the  defendant  the  payment,  in 
the  first  instance,  of  the  costs  of  an  useless  trial  by  proviso,  and  the  plaintilC 
from  the  ultimate  liability  to  reimburse  such  part  as  would  be  allowed  on 
taxation.  This  seems  the  reasonable  course  to  follow,  if  there  is  no  autlio* 
rity  to  the  contrary. 

It  is  argued  that  there  is : — and  this  makes  it  necessary  to  examine  the 
cases  which  have  been  decided  on  this  subject,  and  which  are  unfortunately 
somewhat  conflicting. 

Where  the  first  trial  was  abortive,  in  consequence  of  a  defective  statement 
of  a  special  case,  and  a  new  trial  was  ordered,  the  party  ultimately  succeed- 
ing was  held  not  entitled  to  the  costs  of  the  first  trial,  in  Hankey  v.  Smitk(t), 
and  Smith  v.  Haile  (j).     In  Booth  v.  Atherton  (k),  it  was  held,  that  where 


(e)  2Dowl.  P.  C  415. 
(/)  5  Ad.  &  £11.  463;  1  Har.  &  Woll. 
735'. 
(g)  2B.  &  Aid.  3^17.. 


ih)  9B.&C.369,  n  ;4M.&R.545. 
(t)  3  T.  H.  507. 
O)  6T.  R.  71. 
{k)  6  T.  R.  144. 
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!ie  first  trial  wts  useless  (Vom  the  same  cause,  a  defendant  afterwards  giving  EseHiquer. 
eagnamit  was  bound  to  pay  the  costs.  The  previous  decision  of  Smith  ▼.  jolliffb 
hiii  was  not  cited  in  the  last  case,  and  the  Court  g^ave  no  reasons  for  their  ** 

idgment  It  appears,  however,  to  have  turned  upon  the  fact  that  the 
jfendant  gmve  a  cognopit,  and  was  thereby  supposed  to  have  acknowledged 
at  he  had  originally  no  ground  of  defence  to  the  action,  and  ought  not  to 
rre  put  the  plaintiflf  to  the  expence  of  a  trial.  This  reason  was  given  for  a 
Bilar  course,  in  the  case  of  JaekMon  v.  Hallam,  where  a  verdict  for  the 
luntiff  was  set  aside  for  a  mistake  of  the  judge,  and  a  new  trial  was  granted, 
it  the  defendant  afterwards  suffered  judgment  by  default,  and  gave  a  cog^ 
wii  for  the  damages.  It  may  be  doubted  whether  this  reason  is  quite  sa- 
ifiMtory,  for  a  person  may  suffer  judgment  by  default,  or  even  give  a  cog" 
Nnl,  without  neeessarilg  admitting  that  the  former  verdict  was  right  upon 
§  merits  ;  the  death  or  absence  of  witnesses,  or  the  fear  of  further  expence 
uy  have  induced  such  a  course.  It  is  difficult  to  distinguish  a  judgment  by 
efitult,  with  a  cognovit  for  the  damages,  from  a  simple  judgment  by  de- 
mit, or  a  judgment  by  default,  after  leave  to  withdraw  the  defendant's  pleas : 
id  yet  in  a  case  so  situated,  in  Peacock  v.  Harris,  the  Court  of  King's 
Itneh  refused  to  allow  the  costs  of  the  former  trial  which  had  failed  of 
bcl,  and  a  verdict  for  the  plaintiff  had  been  set  aside  for  misdirection  of  the 
idge. 

This  decision,  therefore,  must  be  justly  considered  as  having  greatly 
bken  the  authority  of  Jackson  v.  Hallam  and  the  cases  founded  on  that 
seisioD.  One  of  these  was  that  of  Sweeting  v.  Halse,  which  bears  the 
iMeat  resemblance  to  the  present.  The  verdict  was  for  the  defendant, 
»ve  given  to  move  to  enter  it  for  the  plaintiflf,  and  a  rule  for  a  new  trial. 
lie  plaintiff  having  afterwards  discontinued,  was  held  liable  to  the  costs  of 
b  ibrmer  trial,  expressly  on  the  authority  of  Jackson  v.  Hallam, 

Before  this  last  case,  another  had  occurred,  which  ought  not  to  be  over- 
ooked.  In  Grag  v.  Cox,  the  plaintiff  had  a  verdict,  a  new  trial  ordered, 
othing  said  about  costs,  and  then  there  was  a  discontinuance.  The  Court 
lid  it  was  a  rule  that  a  party  should  never  have  the  costs  of  a  trial  in 
rUch  he  had  been  defeated.  That  reasoning  does  not  apply  to  this  casa  But 
htf  also  said,  that  if  the  defendant  had  succeeded  on  the  second,  he  would  not 
ave  had  the  costs  of  the  former  trial,  and  that  it  was  diflScult  to  find  a  reason 
rl|y  the  defendant  should  be  in  a  better  situation,  because  the  plaintiff  should 
ol  choose  to  have  the  cause  tried  a  second  time — an  observation  which  oer- 
linly  has  a  very  important  bearing  on  the  present  case. 

The  case  of  Robertson  t  LiddelHJ),  is  indeed  a  case  in  which  the  plaintiflf 
rbo  had  failed  on  the  first  and  succeeded  on  the  second  trial,  was  neverthe- 
iis  held  entitled  to  the  costs  of  both ;  but  that  was  entirely  on  the  ground 
hat  the  agreement  of  the  parties  had  placed  them  on  the  same  footing  as  if 

special  case  had  been  reserved  on  the  first  trial. 

The  last  decision  on  this  subject  is  that  of  De  Rutzen  v.  Lloyd,  in 
rhicfa  there  was  a  verdict  for  the  plaintiff,  a  rule  for  a  new  trial  for  misdirec- 
ioo,  which  was  not  drawn  up  by  the  defendant,  but  having  been  drawn  up 
nd  served  by  the  plaintiff,  the  defendant  disclaimed  the  privilege  of  a  new 
fUif  and  the  Court,  though  not  without  much  hesitaUon  and  doubt  on  the 
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part  of  some  of  its  members,  allowed  the  plaintiff  the  costs  of  the  first  tritl, 
expressly  on  the  ground  that  the  defendant  had  abandoned  the  rule  for  a  new 
trial,  and  was  in  the  same  situation  as  if  there  had  been  no  rule  at  all.  The 
former  verdict  therefore  stood,  and  the  only  mode  by  which  the  plaint  iff  could 
recover  the  fruits  of  his  action,  was  by  a  judgment  founded  on  that  verdict, 
which  would,  of  course,  include  the  costs  of  obtaining  it.  It  by  no  metns 
follows  that  the  Court  would  have  been  of  the  opinion  that  these  costs  were  re- 
coverable, if,  after  drawing  up  and  serving  the  rule,  the  defendant  had  olh 
tained  an  order  to  strike  out  his  pleas  and  had  suffered  judgment;  indeed, 
the  very  recent  case  of  Peacock  v.  Harris  shews  they  would  not. 

Before  this  case,  another  had  occurred  in  this  Court,  which  is  against  the 
claim  for  the  former  costs.  The  case  is  that  of  Porter  v.  Cooper^  in  which 
a  writ  of  inquiry  was  set  aside  for  a  mistake  of  the  Under-sheriff,  and  the  de- 
fendant having  then  paid  the  debt,  the  Court  decided  that  he  was  not  bound 
to  pay  the  costs  of  the  former  trial ;  and  Lord  Abinger  said  that  the  plaintiff 
was  not  in  a  worse  situation  than  if  he  had  gone  down  to  a  second  trial,  and 
recovered  the  same  amount  of  damages. 

In  this  state  of  the  authorities,  we  think  we  are  not  bound  by  that  of 
Sweeting  v.  Halee  ;  and  we  decide  against  the  application  in  this  case,  on  the 
ground  that  neither  party  was  entitled  to  the  costs  of  the  first  abortive 
trial  in  the  first  instance,  and  that  the  plaintiff,  by  discontinuing,  has  not  made 
himself  so.  This  step,  we  think,  he  ought  to  be  permitted  to  take,  by  which 
he  may  save  the  defendant  the  trouble  and  extra  costs  of  a  new  trial  by  pro- 
viso ;  and  yet  which  places  him  just  in  the  same  situation  as  if  the  trial  hid 
been  had,  as  to  the  prior  costs ;  and  therefore  the  rule  must  be  dischaifedl 

Rule  dischaigsi 
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Hallifax,  Clerk,  v.  Chambers  and  Pattinson.  ^;^;^' 

OASE.     The  declaration  stated,  that  whereas  the  defendants  were  tenants  The  declaration 
to  the  plaintifT,  of  a  messuage,  farm,  and  lands,  and  by  reason  therieof,  ^ereas^hede- 
t  was  the  duty  of  the  defendants  to  manage  and  use  the  lands  in  a  husband-  fendanta  were 
Kke  manner,  according  to  the  custom  of  the  country;  yet  the  defendants  did  plaintiff  of  a 
Dot  manage  and  use  the  lands  in  a  husband-like  manner,  according  to' the     ?v^°^|j|^'' 
custom  of  the  country.     The  particulars  of  the  mismanagement  were  set  out.  thereof  it  was 
Piea* :  firtl.  Not  GuiKy.  Zt^'lrA 

Second,  that  the  defendants  were  not  tenants  modo  etformH.  ose  t>>«  lands  in 

At  the  trial,  before  Williams,  J.,  at  the  Carlisle  Summer  Assizes,  1838,  it  uke  manner, 
appeared,  that  one  Thomas  Chambers  had  taken  the  lands  in  question,  under  according  to 
a  lease,  from  the  plaintiflT,  which  expired  in  February,  1836,  and  had  allowed  the  country; 
one  Willis  to  occupy  them  until  the  death  of  TTiomas  Chambers,  in  1835.  J^l.^d'/not"'*" 
The  defendants,  who  were  executors  of  Thomas  Chambers,  had  permitted  manage  and  use 
Willis  to  continue  in  possession  until  February,  1837.      They  had  also  paid  ^  husband- 
»ent  to  the  plaintiflf,  and,  at  his  request,  had  delivered  to  Willis  a  notice  to  ^^^  *??*"?* 
quit,  in  which  they  stated  themselves  to  be  tenants  of  the  plaintiff!      It  was  fendantonlead- 
objected,  by  the  counsel  for  the  defendants,  that  the  plaintiff*  was  bound  to  !jiur*s^nc'- 
prove  that  the  defendants  had  not  managed  the  farm  in  an  husband-like  man-  fy,  mmtewu*- 
ner,  and  according  to  the  custom  of  the  country,  and  that  for  this  purpose  it  fyrmd: 
was  incumbent  on  him  to  produce  the  lease  granted  to  J^omas  Chtimbers,      ^^^^ 
at  the  defendants  must  be  considered  to  be  holding  over  under  the  terms  of  issue,  theten- 
tfaat  lease.     The  plaintiff*  having  failed  to  give  such  evidence,  and  to  produce  ^Jfed  ^and^"** 
the  lease,  the  defendants'  counsel  contended  that  he  ought  to  be  nonsuited,  that  the  piain- 

The  learned  judge  refused  to  nonsuit,  and  the  jury  having  found  a  verdict  bound'to  piore 

that  the  de-  - 
fendants  had  not  used  the  lands  in  an  husband-like  msnnor,  and  according  to  the  ciatom  oCth» 
country. 
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for  the  plaintiflr,  with  damages  20/^  the  defendants  obtained  leave  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was  bound 
to  produce  such  evidence.    A  rule  niti  having  been  obtained  accordingly, 

CrentfeOf  with  whom  was  Armstronff,  shewed  cause,  and  was  stopped  bj 
the  Court,  who  called  upon 


W.  H.  Waiion,  in  support  of  the  rule.-^On  the  issue  raised  bj  the  phi 
of  non  ienuerunt  modo  et  formd^  it  was  incumbent  on  the  plaintiff  to  pron 
that  the  defendants  were  tenants  on  the  terms  stated  in  .the  declarstioii, 
namely,  that  they  were  bound  to  manage  and  use  the  lands  in  an  husband- 
like  manner,  and  according  to  the  custom  of  the  country.  And,  the  plaiotif 
having  omitted  to  produce  such  proof,  a  nonsuit  ought  to  be  entered.  Be 
cited  L^gh  v.  HetoiU  (a),  HuUon  v.  Warren  (h). 

Lord  Abingbr,  C.  J. — The  argument  advanced,  on  behalf  of  the  defendsatf, 
cannot  be  supported,  unless  we  were  to  lay  it  down,  as  a  proposition  of  law, 
that  an  obligation  to  farm  according  to  the  custom  of  the  country,  arises  inn 
the  mere  relation  of  landlord  and  tenant.    This  rule  must  be  discharged. 

Parrb,  B. — ^I  am  of  the  same  opinion.  The  terms  of  the  tenancy  are  not 
included  in  the  issue  raised  by  the  defendants.  The  words  in  the  dedanh 
tion,  "  By  reason  thereof  it  was  the  duty  of  the  defendants,  Ac,**  are  eillMr 
matter  of  law,  and,  therefore,  incapable  of  being  traversed,  or  they  are  matter 
of  contract,  distinct  from  the  tenancy,  and,  therefore,  ought  to  be  made  tb 
subject  of  a  distinct  traverse.  The  defendants  have  denied  the  tenancy ;  bit 
they  have  not  denied  the  fact  which  is  alleged  in  the  declaration  to  be  a  eoa- 
quence  of  the  tenancy.  Perhaps  the  safer  way  of  framing  a  dedarmtioo  «f 
this  Icind  would  have  been,  to  aver  that  the  defendants  became  tenants  upon 
the  terms  of  using  the  land  in  an  husband-like  manner,  and  according  to  the 
custom  of  the  country. 

GuRNBY,  B. — The  issue  taken  by  the  defendants  denies  the  tenancy ;  sal 
that  fact  was  proved  by  the  payment  of  rent,  and  the  defendants*  notiee  to 
quit,  in  which  they  call  themselves  tenants  to  the  plamtiff. 

Rule  disdiarged. 


(a)  4  East,  154. 


ih)  1  Biee.  &  W.  466;  2  Oale,  71. 


i 


Monks  v.  Dyke  and  others. 

AplM,jiiftiiy.  rriRESPASS  for  assault  and  battery.— P/^a  .*  That  the  definidant  was  is 
conmitud  in  possession  of  a  dwelling-house,  and  the  plaintiff  was  unlawfully  in  Ike 

'uii^ftwi     ^^  dwelling-house,  making  a  great  noise  and  disturbance  thereb,  whefs- 

iTufffinf  ^fwff,  baetnae  he  wit  making  a  diatur1»ance  there,  ia  not  anpported  br  proof  of  aa 
aaianlt  ia  a  rooai  which  the  defendant  occupied  aa  a  lodger,  the  plaintiff  being  hia  landlflid. 
and  iMiding  in  thehonae. 
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upon  the  defendant  attempted  to  remore  him,  and  in  bo  doin^,  necessarily 
md  unavoidably  committed  the  supposed  trespass.  Repl%c€Uian:  de  m^ 
Wrfa.— At  the  trial,  before  Parke,  B.,  at  the  Bristol  Summer  Assizes,  1888, 
t  appeared  that  the  defendant,  Dyke,  who  was  tenant  to  the  plaintiff,  occu- 
pied two  rooms  in  the  house  where  the  assault  was  committed,  and  that  the 
lain  tiff,  the  landlord,  also  lived  in  the  same  house.  The  counsel  for  the 
laintiff,  objected  that  the  plea  was  not  supported,  as  the  place  where  the 
Rsault  was  committed,  could  not  be  considered  the  dwelling-house  of  the 
efendant.  The  leaijied  judge  being  of  opinion,  on  the  authority  of  Fenn  v. 
fToftan  (a\  that  the  plea  was  supported  by  the  evidence,  the  plaintiff  was 
ODSuited,  with  leave  to  move  to  enter  a  verdict  for  1«.,  if  the  Court  should 
e  of  opinion  that  the  nonsuit  was  improper.  Erie  having  obtained  a  rule 
ccordingly , 

Crotoder  shewed  cause. — The  plea  was  substantially  proved ;  for  it  was 
bown  that  the  defendant  was  in  possession  of  part  of  the  dwelling-house ; 
nd  a  precise  description  of  the  premises  is  not  necessary.  In  Fenn  y. 
wrafion^  it  was  held  that  the  plaintiff,  who  had  the  separate  use  and 
ocupation  of  the  first  floor,  and  some  other  parts  of  the  house,  might  de- 
cribe  himself  as  lawfully  possessed  of  a  dwelling-house.  If  the  plea  in  this 
tse  had  stated  that  the  defendant  was  in  possession  of  three  apartments, 
ffoof  that  he  was  in  possession  of  one  only,  would  have  been  suflScient.— - 
Lord  Abitiffer,  C.  B.-^A  statement  that  a  party  is  in  possession  of  a  dwell- 
ig-bouse,  is  not  equivalent  to  a  statement  of  a  possession  of  several  rooms.] 
-There  is  in  this  case  a  legal  identity  between  the  statement  in  the  decla- 
fttioD,  and  the  facts  proved  at  the  trial,  and  that  is  sufficient.  Starkie  on 
hidenee,  vol.  1,  373-4,  2d.  ed.    The  plaintiff  could  not  have  been  misled. 

ErlSi  eontrd,  was  not  called  upon  by  the  Court. 

Lord  Abinobr,  C  B. — The  replication  puts  the  whole  plea  in  issue,  and 
be  averment  that  the  defendant  was  possessed  of  a  dwelling-house,  is  a  sub- 
ftiotial  part  of  the  plea.  That  averment  is  not  sustained  by  proof  that  the 
Mendant  was  in  possession  of  part  only  of  the  dwelling-house.  According 
to  the  ailment  of  Mr.  Crowder,  if  he  were  in  possession  of  a  single  brick, 
)6  might  describe  himself  as  in  possession  of  a  dwelling-house.  The  rule 
lor  setting  aside  the  nonsuit,  must  be  made  absolute. 

Parks,  B. — The  plea  in  this  case  was  not  proved,  for  the  defendant 
ihoold  have  shown  such  an  occupation  as  would  have  enabled  him  to  main- 
ttin  an  action  of  trespass  for  an  invasion  of  his  dwelling-house.  It  appeared 
•t  the  trial,  that  the  defendant  was  a  lodger,  which  is  a  diflerent  thing  in  sub- 
stance from  his  being  in  possession  of  a  dwelling-house.  He  ought  to  have 
silted  the  fact  correctly,  as  a  mis-statement  might  have  misled  the  plaintiff, 
^ihould  have  acted  upon  this  opinion  at  the  trial,  but  for  the  case  of  Fenn 
^*  Grafion,  which  at  that  time  appeared  to  me  to  be  an  authority  the 
^Aer  way.  Now,  however,  I  think  that  case  is  not  in  favour  of  the  defendant. 
All  that  it  decides  is,  that  a  dwelling-house  and  a  messuage  are  in  some 


(a)  2  Bing.  N.  C.  617 ;  2  Hodg.  58 ;  3  Scott,  56. 
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Kxrhetfutr.  respccis  the  same,  and  that  if  rooms  constitute  a  dwelling-house  they  may  be 
described  as  a  messuage.  And  without  doubt  that  is  the  case.  If  the 
occupation  of  the  defendant,  in  this  case,  had  resembled  that  of  the  plaintifl^ 
in  Fenn  v.  Grafton^  he  might  have  been  described  as  in  possession  of  s 
dwelling-house.  But  that  is  not  the  case,  and  therefore  the  plea  was  not 
supported. 

CuRNBY,  B.,  concurred. 

Rule  abflolate  (h). 

{b)  AUlerson^  B.,  wan  absent 


Hansby  t?.  Evans. 

Where  a  cause  W\EEDES  moved  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding 

tried,  but  was  ^o  trial.     Notice  of  trial,  before  the  sheriff,  was  given  for  the  first  of 

withdrawn  at  February,  at  which  time  both  parties  attended,  when  upon  a  reference  being 

trial  upon  an  proposed  by  the  plaintiff,  the  cause  was  withdrawn.    The  agreement  ibr  the 

refcrence*  reference  however  was  never  signed,  though  a  draft  agreement,  prepared  by 

which  was  the  plaintiff,  was  on  the  9th  of  November  sent  to  the  defendant  to  be  settled, 

and  no  refei-  And  was  by  him  returned  to  the  plaintiff  accordingly.     No  reference  took 

ence  ever  took  pj^ce. 

place ;  the  ^ 
Court  refuted 

inen7a8^hj  caae  P^  Curiam  {a), — No  instance  can  be  found  of  judgment,  as  in  case  of  a 

of  a  nonau  t,on  nonsuit,  after  a  cause  has  been  once  taken  down  for  trial.     Here  the  plaintif 

the  plaintiff  was  ready  to  proceed  to  trial.    When  it  was  agreed  that  the  cause  should  be 

having  taken  referred  to  arbitration,  that  was  in  effect  the  same  as  if  the  cause  had  been 

tne  cause  down 

for  trial  once,  made  a  remanet  at  Niei  Prius.     We  cannot  say  that  the  plaintiff  has  been 

fault,  and  that  guilty  of  any  default  in  not  proceeding  to  trial.     The  defendant  was  wrong 

the  defendant's  jj^  allowin<r  the  cause  to  be  withdrawn  on  an  imperfect  agreement  of  refer- 

course  was  to  •               i 

takedown  the  ence,  and  his  course  now  is,  to  take  down  the  record  by  proviso.     The  esse 

record  by  pro-  ^^  Qod/rey  V.  Wade  (*),  appears  to  be  an  authority  in  point. 

Rule  refused  (e). 


(a)  Lord  Abinger,  C.  B.,  Parke  and 
Altierson,  Ba. 
(6)  6  B.  Moore,  438. 


(c)  See  Jfewbum  v.  Langleff,  3  Tern 
Rep.  1 ;  King  v.  PippeU,  I  T.  B/tp 
492,  S.  P. ;  2  Tidd.  Prac  763, 9  adit 
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^I 


East  r.  Pel?.. 


Exthetfu^r, 


premium. 


P'OVENANT  on  an  indenture  of  apprenticeship. — The  declaration  stated,  Jutticet  at 

that  one  John  Pell,  with  the  consent  of  his  father,  the  defendant,  put  Sonil^on^d!*^ 
himself  apprentice  to  the  plaintifi*,  and  that  in  consideration  of  15/.,  to  be  paid  charsingan  ap» 
by  the  defendant  at,  or  before  the  execution  of  the  indenture,  and  of  the  \\^  indentures, 
further  sum  of  15/,  to  be  paid  by  the  defendant,  on  the  16th  day  of  Decern-  "^"^^^^"'ti,, 
6«r,  1837,  he,  the  plaintiflT,  covenanted  to  instruct  and  maintain  the  appren-  Stat.5EIiz.c.4, 
tice.  That  the  apprentice  entered  into,  and  continued  in  the  service  of  th6  JigtilitJiTof 
plaintiff  after  the  16th  of  December,  1837.  The  breach  assigned  was,  the  any  part  of  the 
non-payment  of  the  sum  of  1 5/. 

Plea: — That  from  the  time  of  making  the  indenture,  until  the  14th  of  Oc'^ 
toher,  1837,  the  plaintiff  neglected  to  instruct  the  apprentice,  and  had  l)eat, 
and  otherwise  ill  used  him.  That  the  apprentice  thereupon  complained 
to  a  justice  of  the  peace,  who  summoned  the  plaintiff  to  appear  before  him. 
That  the  plaintiff  would  not  consent  to  allow  the  justice  to  compound  the 
natter  of  complaint,  according  to  the  Statute,  and  that  he  was  therefore 
bound  by  recognizance  to  appear  at  the  next  General  Sessions  of  the  Peace, 
to  answer  the  complaint  of  the  apprentice.  That  the  plaintiff  appeared  ac-^ 
cordingly  at  the  General  Sessions.  That  the  justices  there  ordered  th6 
apprentice  to  be  discharged  from  his  apprenticehood,  and  also  ordered  that  no 
part  of  the  sum  of  15/.,  which  was  payable  to  the  plaintiff  on  the  16th  of 
December,  1 837,  should  be  paid. 

Demurrer  find  joinder. 

The  points  marked  for  argument  on  the  part  of  the  plaintiff  were,  that  the 
Court  of  Quarter  Sessions  had  no  authority  to  make  that  part  of  their  order 
which  directed  that  no  part  of  the  sum  of  15/.,  which  became  due  from  the 
defendant  to  the  plaintiff,  on  the  16th  of  December,  1837,  should  be  paid  by 
the  defendant  to  the  plaintiff. 

Waddington,  in  support  of  the  demurrer. — The  justices  had  no  authority  to 
make  an  order,  that  the  remainder  of  the  premium  should  not  be  paid  to  the 
plaintiff.     The  question  turns  upon  the  construction  of  5  Eliz,  c.  4,  s.  35  (a). 


(a)  '^  And  if  any  such  master  shall 
misuse  or  evil  intreat  his  apprentice,  or 
that  the  said  apprentice  shall  have  any 
jnst  cause  to  complain,  or  the  appren- 
tice do  not  his  duty  to  his  manter,  then 
the  said  master  or  apprentice  heing 
grieved  and  having  cause  to  complain, 
shall  repair  unto  une  justice  of  the  peace 
within  the  said  county,  or  to  the  mayor 
or  other  head  officer  of  the  city,  town 
corporate,  market  town,  or  other  place 
where  the  said  master  dwelleth,  who 
shall  by  his  wisdom  and  discretion  take 
such  order  and  direction  between  the 
jaid  master  and  his  apprentice,  as  the 
equity  of  the  cause  shall  require ;  and  if 
for  want  of  good  conformity  in  the  said 

VOL.  I- 


master,  the  said  justice  of  peace,  or  the 
said  mayor  or  other  head  officer,  cannot 
compound  and  agree  the  matter  between 
him  and  his  apprentice,  then  the  said 
justice,  or  the  said  mayor  or  other  head 
officer,  shall  take  bond  of  the  said  mas- 
ter to  appear  at  the  next  Sessions  then 
to  be  holden  in  the  said  countv.  or  with- 
ill  the  said  city,  town  corporate,  or  mar- 
ket town,  to  be  before  the  justices  of  the 
said  county,  or  the  mayor  or  head  officer 
of  the  said  town  corporate  or  market 
town,  if  the  said  master  dwell  within 
any  such  ;  and  upon  his  appearance  and 
hearing  of  the  matter  before  the  said 
juKticeSy  or  the  said  mayor  or  other  head 
officer,  if  it  be  thought  meet  unto  them 

2  Q 
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Ejcheqvrr. 


It  is  true,  that  in  DillofCt  Case  {hi)y  and  Tlie  King  v.  Johnson  (c),  it 
it  was  held,  that  justices  in  Quarter  Sessions,  might  order  restitution  of  the 
apprentice  fee ;  but  those  cases  have  been  over-ruled  by  Rex  v.  Fande^ 
leer  (cf),  and  Rex  v.  Amies  (e)  :  Hawkesworth  and  Hillary* 9  Case  (/),  will 
also  be  relied  on  by  the  defendant.  The  Statute  of  Geo,  4,  c.  29,  ss.  1  &  2, 
enacts,  that  where  the  apprentice  fee  does  not  exceed  25/.,  and  tlie  appren- 
tice is  ordered  to  be  discharged,  two  justices  may  order  the  whole,  or  edj 
part  of  the  premium  to  be  refunded.  There  is  therefore  a  legislative  declt- 
ration,  that  independently  of  that  Act,  justices  had  no  power  to  order  the 
apprentice  fee  to  be  returned.  The  magistrates,  in  this  case,  have  assumed 
the  authority  of  a  court  of  equity,  and  have,  in  fact,  declared  that  the  plain- 
tiff shall  not  bring  any  action  against  the  defendant,  or  that  he  shall  bring  it 
for  a  certain  sum  only.  The  plaintiff  however  would  still  be  liable  to  the 
defendant,  upon  the  covenant,  and  could  not  plead  the  discharge  of  the  ap- 
prentice as  a  bar  to  the  action.  The  defendant  must  seek  relief  in  equity, 
and  that  affords  an  answer  to  the  alleged  necessity  of  the  interference  of  the 
justices. 


Peacockf  contra — All  the  earlier,  and  some  of  the  later  decisions  are  in 
favour  of  the  right  of  the  justices  to  order  the  premium  to  be  returned.  The 
Statute  of  6  Eliz,  c.  4,  gives  an  equitable  jurisdiction  to  magistrates ;  it 
places  them  in  the  situation  of  arbitrators ;  but  its  obiects  could  not  be  ful- 
filled, unless  it  were  held  that  the  justices  had  the  power  of  ordering  the 
premium  to  be  restored.  And  if  they  have  the  power  of  awarding  restitu- 
tion, they  must  also  have  authority  to  determine  whether  any,  &nd  what  sum 
is  to  be  paid  to  the  master. 


I 


Lord  Abinger,  C.  B. — If  the  authorities  on  the  present  question  had  been 
uniformly  in  favour  of  the  right  of  justices  to  order  restitution  of  the  appren- 
tice fee,  I  should  have  felt  disposed  to  be  bound  by  them ;  but  the  Statute 
has  received  different  constructions ;  and  The  King  v.  Vandeleer^  which 
is  the  best  authoritv,  and  was  decided  in  full  Court,  determines  that  the 
justices  have  no  such  power ;  and  since  that  decision  there  are  no  cases  which 
assert  the  existence  of  such  a  power.  There  is  some  force  in  the  argument 
of  Mr.  Waddington,  that  we  ought  not  to  overlook  the  legislative  exposition, 


to  discharge  the  said  apprentice  of  his 
apprenticehooil,  and  tlicn  the  said  jus- 
tices, or  four  of  them  at  the  least,  whereof 
one  to  be  of  the  quorvm^  or  the  said 
mayor  or  other  head  officer,  with  the 
assent  of  three  other  of  his  brethren,  or 
men  of  best  reputation  within  the  said 
city,  town  corporate,  or  market  town, 
shall  have  power,  by  authority  hereof  in 
writing  under  their  hands  and  seals,  to 
pronounce  and  declare  that  they  have 
discharged  the  said  apprentice  of  his 
apprenticeliood  ;  and  the  cause  thereof, 
and  the  said  writing  so  being  made  and 
inrolled  by  the  clerk  of  the  peace  or 
town  clerk,  amongst  the  records  that  he 
keepeth,  shall  be  a  sufficient  discharge 
^fiir  the  said  apprentice  against  his  roas- 


ter, his  executors  and  administrator!; 
the  indenture  of  the  said  apprenticehood, 
or  any  law  or  custom  to  the  contrary 
notwithstanding;  and  if  the  default  shall 
be  found  to  be  in  the  apprentice,  then 
the  said  justices,  or  the  aaid  major  or 
other  head  officer,  with  the  amsiance 
aforesaid,  shall  cause  such  due  correc- 
tion and  punishment  to  be  ministered 
unto  him,  as  by  their  wisdom  and  dit* 
cretions  shall  be  thought  meet'* 

[b)  1  Salk.  66. 

[c)  lb,  67. 
(r/)  1  Stra.  69. 

(e)  1  Bott,  p.  515,  pi.  731 ;  Bac.  Abr. 
"  Master  and  Servant,"  550 ;  1  Bora. 
"  Apprentice,"  73,  13th  edit 

(/)  I  VVniB.  Saund.  312,  c. 
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that  the  Act  of  Elizabeth  has  received  from  the  4  G€o.  4,  c.  26.  On  the 
whole*  I  am  of  opinion  that  the  true  construction  of  the  Statute  is,  that  al- 
though the  justices  might  put  an  end  to  the  apprenticeship,  yet  they  could 
not  award  restitution  of  the  premium.  The  plea  is  therefore  bad,  and  our 
judgment  must  be  for  the  plaintiff. 

Parkr,  B. — I  am  of  the  same  opinion ;  if  the  matter  were  res  Integra^ 
there  could  be  no  doubt  as  to  the  construction  of  the  Statute  of  Elizabeth. 
The  parties  are  to  go  before  one  justice,  who  is  to  take  such  order  between 
them,  as  the  equity  of  the  case  may  require ;  and  if  the  master  refuses  com- 
pliance, then  the  justices,  at  Quarter  Sessions,  have  power  to  dissolve  the 
indentures.  That  is  all  that  the  Statute  of  Elizabeth  authorizes.  It  does  not 
follow  from  that,  that  the  justices  have  the  power  to  take  away  the  pre- 
mium ;  for  such  an  act)  where  the  premium  is  large,  would  be  a  very  severe 
punishment.  The  one  power  is  not  incidental  to  the  other,  but  goes  far  be- 
yond it.  The  authorities  on  the  point  are  conflicting.  In  the  case  cited 
from  Salkeld,  Rex  v.  Johnson,  the  judgment  of  Lord  Holt  is  given  in  a 
short  and  incidental  manner.  But  in  Rex  v.  Vandeleer,  the  judgment  was 
delivered  afler  argument,  before  the  full  Court  Then  came  The  King  v. 
Amies,  where  Rex  v.  Vandeleer,  was  not  cited.  These  decisions  are  so  con- 
flicting, that  we  do  not  feel  ourselves  bound  by  them.  We  must  construe 
the  Act  as  we  would  construe  a  modern  Statute,  and  then  the  true  interpre* 
tation  will  be,  that  the  magistrates  have  power  to  dissolve  the  apprentice- 
ship, but  not  to  order  restitution  of  the  premium.  As  to  the  opinion  of  the 
legislature,  supposed  to  be  conveyed  in  the  Statutes  of  20th  Geo,  2,  and  4th 
Geo.  4,  I  do  not  place  much  reliance  upon  that  argument ;  for  we  may  con- 
ceive the  object  of  the  Statute  of  Geo,  2,  to  have  been  to  extend  to  two 
magistrates,  the  jurisdiction  which  previously  could  have  been  exercised  by 
four  only. 

Aldbrson,  B. — If  the  course  of  decisions  had  been  uniform,  I  should  have 
been  inclined  to  bow  to  it.  But  the  decisions  point  diflerent  ways,  and  in  the 
last  case,  The  King  v.  Amies,  we  have  only  the  opinion  of  a  single  judge. 
Let  us  consider  the  objects  of  the  Statute  of  Elizabeth,  That  Statute  does  not 
seem  to  apply  to  the  case  of  an  apprentice  with  whom  a  premium  has  been 
paid.  It  gives  power  to  a  master  to  compel  a  party  to  become  his  appren- 
tice, and  it  then  authorizes  the  justices  to  determine  between  the  apprentice 
and  the  master,  who  has  so  forced  him  into  his  service.  There  has  therefore, 
been  no  omission  on  the  part  of  the  framers  of  the  Statute,  because  the 
Statute  applied  not  to  the  case  of  an  apprentice  with  whom  a  premium  is  paid, 
but  to  one  who  is  bound,  compulsorily. 

Judgment  for  the  plaintiff. 


2  G  2 
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Exthequtr, 


To  an  action  by 
an  assignee  of 
an  insolTent  for 
money  had  and 
receiTed,  the 
defendant 
pleaded  that 
the  insolvent 
and  his  partner 
were  indebted 
to  the  defend- 
ant in  45  U.18«. 
for  money  lent, 
money  paid, 
and  interest, 
and  that  an  ac- 
count was  stat- 
ed between 
them  concern- 
ing this  sum ; 
that  the  de- 
fendant set-off 
and  allowed  to 
the  insolvents 
the  said  sum, 
and  exonerated 
and  discharged 
them  from  tne 
payment  there- 
of m  full  satis- 
faction and  dis- 
charge of  the 
promises  in  the 
nrst  and  second 
counts  as  to  the 
said  sum.which 
set-off  and  al- 
lowance the 
insolvents  ac- 
cepted in  full 
satisfaction  and 
discharge.   Re- 
plication, that 
the  insolvents 
were  not  in- 
debted to  the 
defendant  in 
manner  and 
form.  &c. ; 
Held,  that  the 
replication  was 
good ;  for  that 
the  plaintiff,  by 
traver^in^r  the 
debt,  had  in 
fact  traversed 
the  account 
stated. 


Learmonth,  Assignee  of  White,  an  Insolvent  Debtor,  and 
surriving  Partner  of  Attwood,  v.  Orandin. 

ASSUMPSIT    The  declaration  stated  that  heretofore,  &c.,  the  defendaot 
was  indebted  to  White  and  Attwood  in  600/.,  for  money  received  b/ 
him  for  their  use,  and  on  an  account  stated. 

Third  plea.  As  to  the  451/.  ]8«.,  parcel,  &c. ;  that  afler  making  the  pro- 
mises, &c.,  the  said  WhUe  and  Attwood  were  indebted  to  the  defendant  for 
money  lent,  money  paid,  money  received  to  the  use  of  the  defendant,  and  for 
interest.  That  an  account  was  then  had  and  stated  between  the  said  Whit$  and 
the  defendant,  of  and  concerning  the  monies  in  this  plea  mentioned,  and  con- 
cerning the  said  sum  of  451/.  18«.,  parcel,  &c.,  and  the  defendant  then  setoff 
and  allowed  to  the  said  White  and  Attwood^  the  said  sum  of  461/.  I8f., 
parcel,  &c.,  out  of  the  monies  so  due  to  the  defendant,  as  in  this  plet 
mentioned,  and  then  exonerated  and  discharged  the  said  White  and  AU' 
woody  from  the  payment  of  461/.  ]8«.,  parcel,  &c.,  of  the  monies  %o 
due  from  the  said  White  and  Attwood  to  the  defendant,  in  full  satisfaction 
and  discharge  of  the  premises  in  the  1st  and  2d  counts  men^.ioned,  as  to 
the  said  sum  of  451/.  18«.,  parcel,  &c.,  and  of  all  damages  by  the  said 
White  and  Attwood  sustained,  by  reason  of  the  non-performance  thereof,  which 
same  set-off  and  allowance  the  said  White  and  Attwood  accepted  and  received, 
of  and  from  the  defendant,  in  full  satisfaction  and  discharge  as  aforesaid 
Verification* 

Replication  to  the  third  plea,  that  White  and  Attwood  were  not  indebted 
to  the  plaintiff  in  manner  and  form,  &c. 

Special  Demurrer  for  the  following,  among  other  causes :  that  the  traverse 
taken  by  the  said  replication  is  not  of  the  material  and  substantial  part  of  the 
defence  stated  in  the  said  last  plea;  but  on  the  contrary,  the  allegatioo 
traversed  by  the  said  last  plea,  is  merely  stated  therein  by  way  of  induce- 
ment to  the  defence  pleaded  in  and  by  the  said  last  plea ;  and  also  for  thit 
the  gist  and  substance  of  the  said  last  plea  is,  that  the  sum  of  451/.  ISi^ 
parcel,  &c.,  was  and  is  discharged  and  satisfied  in  the  manner  stated  and 
set  forth  in  the  said  last  plea  ;  and  the  said  replication  dues  not  traverse  or 
deny  that  the  said  sum  of  451/.  18«.,  was  discharged  and  satisfied,  as  in  the 
said  last  plea  mentioned,  but  on  the  contrary  admits  the  same  to  be  true;  and 
also  for  that  the  said  replication  denies  merely  the  consideration  for  the  nid 
satisfaction,  which  being  executed  cannot  be  denied,  except  as  pari  of  the 
said  satisfaction,  and  so  far  as  the  same  is  material  to  the  said  satisfaction 
also  for  that  the  replication  is  ambiguous,  and  argumentative,  and  uncertain; 
also  for  that  the  plaintiff  shews  no  special  cause  why  he  should  be  allowed  to 
open  accounts  admitted  by  the  replication  to  have  been  settled. 

Butty  in  support  of  the  demurrer,  cited  Smith  v.  Hitchcock  (a),  LampUi§k 
v.  Brathwait  {h),  Young  v.  Rudd(c),  Lawee  v.  Eastmure  (d). 


a)  Cro.  Eliz.  201. 
lb)  Hob.  106. 


(c)  5  Mod.  86. 

(rf)  8  Car.  &  P.  205. 
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Knowles,  eontrd,  was  not  called  upon  by  the  Court. 

Per  Curiam  (e). — ^Tbe  replication  is  good.  The  plea  states  an  agreement 
to  »ei  off  a  joint  existing  debt.  The  plaintiff  traverses  the  existence  of  the 
debt,  and  thereby  denies  the  ag^ement.  For  if  there  was  no  such  debt, 
there  could  be  no  such  agreement.  He  has  in  fact  traversed  the  account 
stated.  If  he  had  done  so  in  terms,  the  defendant  would  have  contended  that 
he  had  admitted  the  joint  debt.  This  is  in  substance,  a  traverse  of  the  entire 
plea.  There  was  a  case  argued  before  us  in  this  Term,  by  Mr.  Erie  (/). 
where  the  plea  stated  that  certain  flour  had  been  agreed  to  be  delivered  by 
the  defendant  to  the  plaintiff,  and  had  been  received  by  the  latter  by  way  of 
•ceord  and  satisfaction;  the  plaintiff  traversed  the  agreement  to  deliver:  and 
wa  held  the  replication  good,  because  unless  there  had  been  an  agreement  to 
Wiver,  there  could  be  no  accord  and  satisfaction.  This  is  a  tricky  plea,  and 
Ae  plaintiff  has  taken  the  best  mode  of  answering  it.  The  defendant  may 
knre  a  week  to  amend  his  plea,  and  if  he  does  not  take  that  course,  thera 
yM  be  judgment  for  the  plaintiff. 

Plea  to  be  amended,  otherwise  judg- 
ment for  the  plaintiff (^). 


(e)  Lord  Abinger,  C.  B.,  Parke,  and 
Ciini^,  Be. 

^)  Grmf  V.  Shepherd, 
See  Kinnerleyy,  Hossacky  2  Taunt 
^O0d  V.  Butts,  Cro.  Eliz.  260 ; 
Jmee  ▼.  Roberts,  2  Cr.  &  Mee.  219 ; 


viini4 


4Tyr.48;  Bemumonfs Case,htitch All ; 
fFebby.  fTeatherbv,  1  Bing.  N.C.  502; 
1  Hodges,  39 ;  S.  C.  1  Scott,  477 ;  Gled- 
staneY.  Hewett,  1  Cr.  &  Jcr.  565 ;  1  Tyr. 
445;  ^oMrerv.  Joi»e«,  2  Cr.&  Mee.  672;. 
4  Tyr.  915. 


Lbarmouth 

V. 

Grakdin. 


Lewis  t?.  Davison. 


A 


SSUMPSrr.  The  declaration  stated,  that  whereas  before  and  at  the  time  of  The  decUmtioB 
making  the  promise  of  the  defendant  thereinafter  mentioned,  Jamet  Davi"  Jon^deratioiT 
was  indebted  to  the  plaintiff  in  280/.,  and  that  the  plaintiff  had  commenced  that  the  pUin- 
actioD  against  thp  said  /om^  Davison  for  the  recovery  thereof,  which  action  heMxXo%\xe^^ 
nrndine  at  the  time  of  the  promise  of  the  defendant,  and  thereupon  in  ^'  ^-i  ^^  . 

■  ®  ,     ,         ^  _  *•  would  receive 

aoo»ideratioD  that  the  plaintiff,  at  the  request  of  the  defendant,  would  accept  from  him  cer- 
fhmi  James  Davison,  30/.  in  cash,  and  ten  promissory  notes,  each  for  the  ||^*^s'the  de^ 
payment  of  25/.,  payable  at  certain  periods,  on  account  of  the  sum  of  280/, <  fendant  under- 
wuBl  in  lieu  and  discharge  of  the  said  action,  and  would  forbear  and  give  days  notes  should  b« 
of  payment  to  the  said  James  Davison,  of  the  several  sums  of  25/.  respec-  dishonoured, 
tiveiy,  until  the  said  several  promissory  notes  respectively  should  become  due  tiff  should  issue 
as  aforesaid,  the  defendant  promised  the  plaintiff  that  if  any  of  the  said  notes  J/detainOT'**" 
^lould  be  returned  dishonoured,  and  remain  unpaid  for  three  days  after  against  J.  D.  in 
aither  of  them  should  become  due,  and  if  the  plaintiff  should  issue  a  writ  of  h? would  siu^' 
eupuu,  or  detainer,  on  either  of  the  said  promissory  notes,  that  the  defendant  fender  J.  D. 

of  the  sheriff  of  Middlesex,  or  some  other  county,  so  that  he  might  be  arrested  or  detained  on 
such  writ,  or  in  default  thereof,  that  he,  the  deundant,  would  pay  the  plaintiff  (he  amount  of 
the  notes. 

Hfld,  that  this  was  a  legal  contract. 

The  declaration  averred  that  the  plaintiff  received  from  J.  D,  ten  noXm,  dnwn  tnd  indorsed 
hyJ.D. 

Held,  that  it  was  unnecessary  to  state  that  the  notes  were  indorsed  hj  X  D.  to  Ae  fUundiff, 


428 


TERM  REPORTS  m  thb  EXCHEQUER. 


SxchtffV/tft 


would  surrender  and  deliver  up  into  the  custody  of  the  sheriff  of  JlficUfejef, 
or  sheriff  of  some  other  county  in  England,  the  marshal  of  the  Queen^s  Benjck^ 
or  warden  of  the  Fleets  the  body  of  the  said  James  Davison,  so  that  the 
said  James  Davison,  might  be  arrested  or  detained  on  such  writ  of  capia9 
or  detainer ;  and  that  in  default  of  so  doing,  he  the  defendant  would  pay  the 
plaintiff  the  amount  of  any  or  either  of  the  said  promissory  notes,  as  ihej 
should  become  due.  Averment,  that  the  plaintiff  received  30/.  from  Jamu 
Davison,  and  ten  promissory  notes,  drawn  and  indorsed  by  James  Davism^ 
each  for  the  payment  of  25/.,  that  he  did  forbear  and  give  days  of  payment 
to  James  Davison;  that  one  of  the  said  promissory  notes  became  due,  and 
was  presented  to  James  Davison  for  payment,  but  James  Davison  did  not 
pay  it,  and  that  it  was  returned  to  the  plaintiff  dishonoured;  that  the  plaintif 
then,  and  from  thence  hitherto,  being  the  holder  of  the  said  note,  the  same 
having  remained  unpaid  for  three  days  after  it  became  due,  the  plaintiff  sued 
out  a  writ  of  capias  in  respect  of  the  said  note,  and  delivered  it  to  the  Sherif 
o^ Middlesex,  of  all  which  the  defendant  had  notice;  that  the  defendant  was 
then  requested  to  deliver  up  the  body  of  the  said  James  Damson,  that  be 
might  be  arrested  under  the  said  writ.  Breach,  that  the  defendant  did  not 
deliver  the  body  of  James  Damson  into  the  custody  of  the  said  Sherifl^  and 
that  neither  the  defendant  nor  the  said  James  Davison  paid  the  amount  of 
the  said  promissory  note,  and  that  the  same  still  remained  unpaid. 

Demurrer  and  joinder. 

The  gprounds  of  demurrer  were,  first,  that  it  appeared  by  the  declaration, 
that  the  contract  declared  on  was  for  the  delivering  up  by  the  defendant  of 
the  body  of  James  Davison,  and  that  it  nowhere  appeared  that  the  said  coo- 
tract  was  entered  into  with  the  privity  of  the  said  James  Davison,  that 
it  was  therefore  an  unlawful  contract,  and  not  binding  on  the  defendant  on 
any  respect. 

Second,  that  it  was  not  alleged  in  the  declaration  that  the  promissory 
note,  mentioned  to  be  drawn  and  indorsed  by  James  Davison,  for  the  pay- 
ment of  25/.,  was  drawn  and  indorsed  payable  to  the  plaintiff,  and  that  it  did 
not  appear  that  the  plaintiff  had  any  right  of  suit  thereon  against  the  said 
James  Davison. 


G.  T.  White,  in  support  of  the  demurrer. — The  declaration  does  not  state 
any  consideration  for  the  forbearance  of  the  plaintiff  to  sue  James  Davisen, 
for  it  does  not  appear  that  the  latter  was  liable  upon  the  notes,  as  they  are 
not  stated  to  have  been  indors^ed  by  him  to  the  plaintiff.  He  may  have 
made  them  payable  to  himself. — [Lord  Abinger,  C.  B. — Such  an  instrument 
drawn  by  a  party,  and  made  payable  to  himself,  is  not  a  promissory  note; 
it  becomes  so  only  when  it  is  indorsed  over.] — Jones  v.  Ashburham  (a),  is 
in  point. 

Secondly,  this  contract  is  illegal ;  for  as  it  is  not  stated  that  James  Davison 
consented  to  be  delivered  up,  it  is  an  agreement  to  do  that  which  may  lead 
to  a  breach  of  the  peace,  and  resembles  the  case  of  Allen  v.  Reseous{b\ 
where  a  promise  in  consideration  of  the  plaintiff's  l)eating  another,  was  held 
to  be  void.     Such  a  promise,  however,  might  have  been  sustained,  if  the  party 


(a)  4  £aBt,  455. 


(b)  2  Lev.  174. 
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had  consented  to  be  beaten,  Lowe  v.  Peer$  (c),  Prat  v.  Phanner  (c/),  Morrii 
▼.  Chapman  (#),  Com.  Dig,  "  Condition''*  D.  7. — [Parke,  B. — If  a  man  gives 
another  a  licence  to  beat  him,  such  licence  is  void. — Alder  son,  B. — This 
agreement  is  not  necessarily  illegal ;  it  may  be  an  agreement  by  the  defendant 
to  arrest  James  Davison  for  a  debt  of  his  own,  and  (hereby  enable  the  plain- 
tiff to  lodge  a  detainer  against  him. — Parke,  B. — This  agreement  is  in  the 
alternative,  and  the  true  construction  of  it  is,  that  the  defendant  will  arrest 
James  Davison  by  lawful  means,  or  pay  the  amount  of  the  promissory  note.] 
— ^This  agreement  is  illegal  in  another  respect,  as  it  binds  the  defendant  to 
arrest  James  Damson  in  a  county  where  he  does  not  reside. 

Hwmfrey,  contrd,  was  not  called  upon  by  the  Ck>urt. 

Lord  Abingbr,  C.  B. — I  assent  to  the  general  proposition,  that  an  agree- 
ment to  do  an  unlawful  act,  cannot  be  the  foundation  of  an  action ;  but 
when  a  man  contracts  to  do  that  which  may  be  lawful  or  unlawful,  according 
to  circumstances,  the  inference  is  that  he  contracts  to  do  what  is  lawful 
And,  if  the  agreement  is  in  the  alternative,  either  to  do  the  act  or  pay  a 
certain  sum,  the  fair  construction  is,  that  he  agrees  to  do  that  which  is  lawful 
or  pay  that  sum.  In  the  present  case,  James  Davison  could  be  arrested  only 
by  due  process  of  law,  or  by  his  own  consent ;  and  if  the  defendant  could  not 
arrest  him  by  either  of  these  means,  he  would  have  been  bound  to  pay  the 
money.  The  contract,  therefore,  is  good,  and  our  judgment  must  be  for  the 
plaintiff. 

Parke,  B. — The  Court  will  not  intend  this  contract  to  be  illegal.  It  does 
not  resemble  a  contract  to  beat  another.  The  defendant  has  in  fact  stipu- 
lated that  he  will  cause  James  Davison  to  be  surrendered  to  any  sheriff,  who 
is  ordered  by  the  plaintiflT  to  arrest  him ;  that  is  to  say,  that  he  will  induce 
James  Davison  to  consent  to  be  arrested,  or  that  he  will  pay  the  money  due 
upon  the  notes. 

Aldbrson,  B.— 'If  this  contract  may  be  considered  legal,  the  Court  should 

pat  that  construction  upon  it(y'). 

Judgment  for  the  plaintiff* (^). 
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(e)  4  Burr.  2225. 

\d)  Moor,  477. 

(e)  Sir  T.  Jones,  24. 


Pa. 


(/)  Gurney,  B.,  was  absent. 
{g)  See  Stevens  v.  Webb,  7  Car.  & 
60. 


Exchequer, 


Watson  v.  Caiiroll  and  another. 

/^ASE.     The  declaration  stated,  that  at  the  time  of  committing  the  griev-   A  practising 
ances,  &c.,  the  plaintiff*  was  a  practising  barrister,  and  the  defendants   ^^ted'^^ 
were  sheriff*  of  Middlesex.    That  the  plaintiff*,  on  the  10th  August,  1838,   ^«^*^  process, 

on  returning 
from  Court  to  his  chambers,  there  being  at  the  time  three  writs  of  m.  so.  against  him  at  the 
sheriff's  office.  He  thereupon  applied  to  a  judge  for  his  discharge,  on  the  ground  of  his  having 
been  arrested  while  privileged,  but  made  no  application  to  be  discharged  in  respect  of  the  writs 
of  ea.  sa.  The  judge  having  ordered  him  to  be  discharged,  the  aberiff  detainea  him  in  custody 
on  the  writs  ofctLicL,:  Htld,  that  the  sheriff  was  justified  in  so  doing. 
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Exchequer,      was  present  in,  and  attending,  the  Court  oT Chancery,  for  the  purpose  of  bein^ 
1VAT80N       heard  as  counsel  for  a  defendant  in  a  certain  suit;   that  after  attending  such 
V.  Court,  he  was  returning  to  his  chambers,  and  that  the  defendants,  whilst  he 

was  so  returning,  arresled  him  by  virtue  of  a  capias  ad  respondendum.  That, 
on  the  1 1th  Aygvet,  he  was,  by  order  of  a  judge,  directed  to  be  discharged 
out  of  custody,  on  the  ground  of  his  being  a  practising  barrister,  and  there- 
fore privileged  from  arrest  in  returning  from  Court  to  his  chambers. 
Breach,  that  the  defendants  refused  to  discharge  him,  but  wrongfully,  and 
against  his  will,  detained  him  in  prison  for  a  long  space  of  time,  &c. 

Fiea :  that  before  the  arrest  mentioned  in  the  declaration,  one  IV.  B.,  had 
sued  out  a  writ  of  ca,  sa.  against  the  plaintiff,  directed  to  the  defendants,  and 
that  before  the  return  of  the  ca.  sa.,  and  before  the  execution  of  it,  the  de- 
fendants, without  the  privity  or  interference  of  the  said  fV.  B.,  arrested  the 
plaintiff,  under  the  writ  of  capias  ad  respondendum  in  the  declaration  men- 
tioned, and  thereupon  held  and  detained  the  plaintiff  in  their  custody,  as  well 
under  the  said  writ  of  ca.  sa,,  as  under  the  said  writ  of  capieu  ad  respcn" 
dendum,  until  they  received  notice  of  the  judge's  order ;  and  that  after  re- 
ceiving notice  of  such  order,  the  defendants  detained  the  plaintiff  in  their 
custody,  by  virtue  of  the  writ  of  ca.  sa.,  the  plaintiff  not  having  been  duly 
discharged  therefrom  during  all  the  time  aforesaid.     Verification. 

There  were  two  other  pleas  similar  to  the  above,  stating  the  issuing  of  two 
other  writs  of  ca.  sa.  at  the  suit  of  two  other  persons. 

Special  demurrer  and  joinder. 

The  causes  assigned  were,  that  the  pleas  were  no  answer  to  the  declaration, 
as  the  plaintiff  sought  to  recover  damages  for  the  malicious  keeping  and  de^ 
taining  of  the  body  of  the  plaintiff  after  notice  of  the  order  for  the  plaintiff*$ 
discharge,  and  with  full  knowledge,  by  the  defendants,  that  the  plaintiff  had 
been  arrested  when  he  was  privileged  from  arrest,  and  also  with  full  know- 
ledge that  the  order  for  the  plaintiff's  discharge  had  been  made  on  the 
ground  of  his  having  been  so  privileged  from  arrest,  that  the  keeping  and 
detaining  of  the  plaintiff's  body,  with  full  notice  of  all  the  circumstances,  was 
wrongful  and  malicious,  and  that  it  was  the  duty  of  the  defendants,  after  re- 
ceiving notice  of  the  judge's  order,  and  of  the  ground  on  which  it  had 
been  made,  to  discharge  the  plaintiff  from  their  custody,  notwithstanding  their 
being  in  possession  of  the  said  writs  of  ca.  sa. 

The  points  for  argument,  on  the  part  of  the  defendants,  were,  that  tfie  ac- 
tion, if  any  would  lie,  should  have  been  brought  in  trespass,  and  that  do 
action  would  lie  upon  a  judge's  order,  but  that  all  proceedings  upon  it  ought 
to  be  by  attachment,  after  the  order  had  been  made  a  rule  of  Court. 

Stammers,  in  support  of  the  demurrer. — It  has  never  been  expressly  de- 
cided that  an  action  on  the  case  can  be  maintained  under  circumstances 
similar  to  the  present ;  but  the  inclination  of  judges  has  been  to  consider 
this  form  of  action  proper^  where  the  sheriff  has  been  guilty  of  oppressive 
conduct.  That  inference  may  be  drawn  from  the  language  of  Lord  Mans- 
field, in  Tarlton  v.  Fisher  (a).  The  same  doctrine  seems  to  be  approved,  by 
Lord  Lyndhurst,  in  Stokes  v.  White  {b). — [Lord  Abinger,  C.  B. — If  the  sherifT 
permits  the  escape  of  a  party  who  is  privileged,  but  does  not  take  advantage 


(0)  Doug.  646.  (Jb)  1  C.  M.  &  Ros.  223 ;  4  Tyr.  786 


^ 


HILARY  TERM,  1839. 

of  his  privilege,  is  he  not  liable  to  an  action  for  an  escape  ?] — The  prisoner 
was  entitled  to  his  discharge,  as  well  ^l  from  the  writs  of  ca,  sa.  as  from  the 
irrit  of  mesne  process.  It  was  the  duty  of  the  sheriff  to  respect  the  plaintiff's 
jrivilege  as  soon  as  they  Ijecame  aware  of  it. — [^Parke^  B. — It  does  not  appear 
hat  he  requested  to  be  dischartjed  ;  he  may  have  wished  to  be  taken  in  execu- 
ion,  in  order  to  protect  his  goods.] — The  declaration  states,  that  the  defendants 
rrongfully,  and  against  the  will  of  the  plaintiff,  kept  and  detained  him  in 
iistody. — [Alderson,  B. — Ft  dues  not  follow  that  the  plaintiff  expressed  his 
rill.]— He  cited  Sharplin  v.  Hunter  (c),  and  Spenee  v.  Stuart  (d). 

Kennedy,  contrd,  was  not  called  on  by  the  G)urt. 

Lord  Abinger,  C.  B. — The  plaintiff  has  failed  to  prove  any  oppression  in 
his  case.  The  sheriff  is  in  possession  of  a  writ,  under  which  he  is  justified 
Q  detaining  tlie  plaintiff.  Then  if,  upon  his  own  authority,  he  undertakes  to 
[ischarge  him,  how  can  he  defend  himself  in  an  action  for  an  escape.  If,  in- 
leed,  the  sheriff  had  concealed  from  the  plaintiff  the  existence  of  other  exe- 
Qtions,  the  case  might  have  been  different ;  because  then  the  plaintiff  might 
ave  urged  that  he  had  been  prevented,  by  the  sheriff,  from  obtaining  his 
ischarge  from  those  executions.  But  if  the  plaintiff  had  applied  for  his  dis- 
large  from  the  other  writs,  the  plaintiffs  in  those  cases  might  have  been  able 
»  show  that  he  was  not  entitled  to  his  discharge,  in  respect  of  those  suits. 

Parke,  B. — I  think  this  action  cannot  be  maintained,  even  though  it  were 
»nceded  that  an  action  of  this  kind  would  lie  against  a  party  who,  being 
rare  of  another's  privilege,  oppressively  arrests  and  detains  him.  Here  it 
»pears,  that  the  plaintiff  was  arrested  on  his  return  from  chambers,  and  that 
jndge^s  order  was  obtained  for  his  discharge.  No  action  could  be  brought 
I  this  order,  and  it  is  used  only  as  constituting  notice  to  the  sheriff  of  the 
iintiff^s  being  entitled  to  his  discharge,  on  the  ground  that  such  was  the 
linion  of  the  learned  judge.  But  is  the  sheriff  in  this  case  bound  to  act  upon 
f  Other  writs  of  ca,  so.  against  this  plaintiff,  are  lying  in  the  sheriff's 
ice  at  the  time  of  the  arrest ;  the  plaintiff  is  therefore,  in  execution  on 
ose  writs,  and  the  sheriff  could  not  discharge  him  without  subjecting  him- 
If  to  an  action  for  an  escape.  It  is  true  the  sheriff  has  notice  of  the  plain- 
Ps  privilege ;  but  he  has  no  notice  of  his  applying  for  his  discharge  from 
e  writs  of  ca.  sa.  The  plaintiff  may  wish,  for  reasons  of  his  own,  to  be  in 
stody  on  those  writs.  But  he  is  entitled  to  his  privilege  only  when  he 
ails  himself  of  it,  and  then  the  sheriff  must  have  notice  of  it.  I  think, 
erefore,  that  the  sheriff  has  not  been  guilty  of  oppression. 

Aldebson,  B. — The  privilege  of  the  plaintiff  may,  perhaps,  have  ex- 
nded  to  all  the  writs  of  ca.  sa. ;  but  he  has  been  discharged  as  to  one  cause 
action  only.  If  the  rule  were,  that  the  sheriff  was  bound  to  discharge  him 
ider  circumstances  like  these,  it  would  follow  that  a  party  arrested  might 
ftte  such  facts  to  a  judge  as  would  procure  his  discharge;  whereas,  if  the 
aintiffs  in  other  suits  had  had  an  opportunity  of  being  heard,  they  could 
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have  stated  other  circumstances,  as  for  instance,  that  the  party  went  extra 
vianif  which  would  shew  that  a  discharge  ought  not  to  be  granted.  So  that 
although  a  person  may  obtain  an  order  for  his  discharge,  as  against  one 
P^rty,  yet  it  is  but  just  that  other  detaining  creditors  should  be  placed  in  a 
situation  to  prevent  the  judge  from  granting  such  order.  The  sheriff  is, 
therefore,  bound  to  keep  the  prisoner  until  he  is  discharged  from  the  other 
executions,  in  order  that  other  parties  may  not  be  deprived  of  the  fruits  of 
their  writs  of  ca,  so. 

Judgment  for  the  defendants. 


Certain  pro- 
pertf,  situate 
in  the  parish  of 
H.,  WAS  assess- 
ed to  the  land- 
tax  in  that 
parish.    The 
tenant  of  this 
property  being 
afterwards 
ssiested  in  the 
parish  of  G.  in 
respect  of  the 
same  property, 
refuspG  to  pay, 
and  being  re- 
turned by  the 
collector  as  a 
defaulter,  three 
writs  of  levari 
faexoM  issued  to 
the  sheriff,  un- 
der which  his 
goods  were  sold, 
and  the  pro- 
ceeds ultimate- 
It  paid  over  to 
the  receiver- 
general.    An 
application 
having  been 
afierwards 
made  to  set 
as.de  the  writs 
of  lev*m  faeieUt 
thf  Court  dis- 
charged the 
mle. 


In  re  Glatton  Land-tax. 

#^N£  Edward  Smith  was  the  occupier  of  a  farm,  in  the  parish  of  Hoimi,  in 
respect  of  which  he  was  assessed  to  the  land-tax  in  that  parish.  This 
assessment  was  paid  by  Margelta,  the  owner  of  the  farm.  Edward  Smith 
was  also  assessed  by  the  parish  of  Glatton,  in  respect  of  the  same  land  in 
Holme,  and  having  refused  to  pay,  was,  by  the  collector  of  Glatton,  returned 
to  the  receiver-general,  as  a  defaulter.  Upon  this,,  three  writs  of  levari fadat 
against  his  goods,  issued  to  the  sheriff  of  Huntingdonshire,  who,  having 
seized  and  sold  the  goods,  paid  the  produce  to  the  receiving  inspector,  who 
paid  it  over  to  the  receiver  general  A  rule  niei  having  been  obtained,  calling 
upon  the  Attorney  General  to  shew  cause  why  these  writs  of  levari  faeiet 
should  not  be  set  aside, 

Sir  John  Campbell,  A.  G.,  shewed  cause. — This  application  is  made  too 
late.  A  certain  proportion  of  the  land-tax  is  laid  upon  each  parish  ;  Glattm 
has  paid  its  proportion,  and  the  sum,  to  which  it  was  assessed,  has  been  piid 
to  the  receiving  inspector,  and,  by  him,  handed  over  to  the  receiver  genenl. 
Glatton,  therefore,  is  discharged.  The  crown  has  no  interest  in  this  matter, 
having  received  no  greater  amount  than  was  due  from  the  parish  of  Glatton. 
The  only  object  of  this  proceeding  is,  to  lay  the  foundation  of  an  action  against 
the  sheriff. 

KeH//,  contrd- — The  argument  of  the  Attorney  General  tends  to  estabfish 
this  proposition,  that  when  the  crown,  on  an  ex  parte  statement,  issues  writs 
of  levtxri  facias,  the  subject,  whose  goods  are  seized  and  sold,  has  no  remedy. 
— [Parke,  B. — The  question  is,  whether  an  action  may  not  be  brought  against 
the  collector,  whose  wrongful  act  has  occasioned  a  party  to  pay  the  asse^ 
ment  twice.] — An  action  would  lie  against  the  collector  for  distraining,  but 
not  for  improperly  inserting  a  name  in  a  schedule.  The  Stat.  1  &  2  FicL  c 
58,  s.  2,  gives  a  remedy,  in  cases  like  the  present ;  but  that  Act  was  not 
passed  at  the  time  of  this  assessment.  The  Court  has  power  to  order  this 
money  to  be  refunded,  having  the  same  authority  over  these  writs  of  levari 
facias,  as  over  the  ordinary  writs  of  summons  and  capias.  The  complainant 
has  no  other  means  of  trying  this  question,  than  by  an  application  to  the 
Court.     He  would  bring  an  action  against  the  sheriff,  if  the  crown  wouk)  in- 
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tlrecl  die  skoiff  to  pot  oo  tbe  record,  a  plot,  cftlraUted  tt»  nw  tW  pwnMit 

(pestHtt. 

Lord  Ab:^c€CE.  C.  B. — We  cannot  ctmi!  this  applicition.  Admitting  tlnit 
the  Statute  his  pven  no  oiher  rvmedy  than  that  vhich  is  nov  sou^t«  it  does 
iot  (bttov  that  the  present  applicant  is  entiikd  to  any  nnnedty  that  he  maT 
nggest.  Whether  he  has  any  remedy  or  not,  it  is  unneoc'SSArr  to  detennine: 
it  is  eoougrh  to  &iy  that  he  is  not  entitled  to  this.  The  object  of  the  pf^^^mt 
MoCioo.  b  to  set  aside  writs  issued  under  the  authority  of  an  Act  of  Pariia* 
MoL  The  money  has  been  paid  by  Mr.  Maryeitt,  If  he  had  conte  to  thi« 
Court  at  an  earlier  period,  to  rerooTe  the  hands  of  the  sheridT,  the  cmsie  mi^hl 
hare  been  difierent.  although  1  do  not  say  it  would.  Her^  the  crown  hat 
taken  the  precise  sum  that  is  due,  but  has  taken  it  from  the  wions:  permn  : 
but  the  writ  having  been  duly  issued,  I  do  not  see  how  it  can  be  set  aside* 
especially  as,  in  such  an  event,  the  crown  would  be  without  the  means  of  re-> 
Iress.  We  cannot,  therefore,  adopt  a  course  which  is  at  Tmriance  with  the 
principles  of  law,  in  order  to  enable  a  party  to  apply  elsewhere  with  grt>ater 
ippearance  of  equity.  Whether  the  crown  would  be  induced  to  re- fund  this 
noney,  we  cannot  say  ;  but  the  crown  is  not  bound  by  law  to  refund.  The 
iojury  has  arisen  from  the  improper  conduct  of  the  collector,  in  assessing  tho 
property  in  two  districts,  and  there  ought  to  be  some  reme^J  against  him. 
There  is  no  ground  for  the  present  application,  either  at  law  or  equity. 

Parks,  R — This  is  a  case  of  great  hardship ;  but  the  evil  will  not  arise 
D  future,  as  the  Act  1  &  2  Fict  c.  58,  has  provided  a  remedy.  We  cannot 
set  aside  these  writs  to  give  the  party  grieved  a  right  of  action  against  the 
(berifT.  Besides,  the  sheriff  is  protected.  Nor  can  we  set  them  aside  with  a 
riew  to  place  Mr.  Margetti  in  a  better  situation  in  the  event  of  his  applying 
0  the  Lords  of  the  Treasury.  This  rule  ought  not  to  be  made  absolute,  un- 
tts  it  could  be  made  the  ground  of  an  order  on  the  Treasury  to  pay  back  the 
noney.  Whether  the  party  injured  ever  had  a  remedy,  it  is  unnecessary  for 
IS  to  decide,  it  being  sufficient  to  say  that  he  cannot  have  that  which  he  now 
irays  for. 

GuRNBY,  B. — In  these  proceedings,  the  course  prescribed  by  the  Act  of 
Wliament  has  been  strictly  followed.  Mr.  MargttU  was  apprized  of  the 
Bvy  made  by  the  sheriff;  he  might,  therefore,  have  given  notice  to  the  sheriff 
lot  to  pay  the  money  to  the  crown,  and  have  come  to  this  Court  for  relief. 
lut  he  has  suffered  the  money  to  be  paid;  and  the  crown  has  taken  no  more 
han  its  quota.  Suppose  MargetlM  were  to  get  back  this  money,  it  would 
hen  be  necessary  to  make  a  re-assessment,  and  that  would  be  manifestly 
mjust. 

Rule  discharged. 
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Escheqwtr.  DoE^  dem.  Stowell  t;.  Barnes. 

The  defendant  TTORN  nioved  for  an  attachment  against  the  sheriff  foi  non-pajmwot' 

in*the*cnn5cnt-  ^^  costs,  pursuant  to  the  Master's  allocatur.     The  costs  were  taut 

role  as  Jdm  upon  the  consent  rule,  and  demanded  under  a  power  of  attorney.      In  ^ 

the  affidavit  of  consent  ruIc,  the  defendant  was  described  as  John  Barnes,  whilst  in  the 

senrice  and  of  affidavit  of  Service,  and  of  the  execution  of  the  power  of  attorney,  be  wu 

the  execution  of  '                                                                r                                  ^ » 

the  power  of  termed  John  Barns. 

attorney,  aa 

The  CourT'  ^^  Curiam. — You  are  entitled  to  a  rule ;  the  name  is  idem  sonane 

granted  an  at-  Rule  absulute. 

tachment 

againtt  him  for  non-paymeDt  of  costs,  on  the  ground  that  the  name  was  idem  ionans.. 


k 


HopiaNS  V.  The  Mayor^  Aldermen,  and  Burgesses  of  the 

Borough  of  Swansea. 

The  declaration  T^EBT. — ^The  declaration  stated,  that  the  borougb  of  Swanna  was  an 
luU?of*certin*  ancient  borough,  and  that  before  the  passing  of  the  Municipal  Corpo- 

land,  over  rations^  Act,  the  burgesses,  in  common  hall  assembled,  had  the  disposition  of 

ration  h^a^  ^^  ^^®  estates,  property,  revenues,  and  income  thereof.  That  by  an  Act  of 
right  of  com-  Parliament,  passed  in  1762,  certain  common-land,  over  which  the  corpon- 
ed  inthecorpo-  tion  had  a  right  of  pasturage,  was  enclosed,  and  divided  between  the  oorpo* 

SpTrH^n^t  "^^'®"  *"^  ^^^  ^*^®  ^^  Beavfort,  the  half  thereof  being  vested  in  the 
That  by  a  rule,  corporation,  in  their  corporate  capacity,  for  ever.  That  the  Act  gave  the 
nance  of  the  **  burgesses  power  to  make  leases  of  the  said  lands.  That  in  the  year  1762,  the 
corporation.the  burgesses  of  the  borough,  in  common-hall  assembled,  did,  in  their  body  cor- 
ed to  be  leased,  porate,  ordain,  order,  and  constitute  a  certain  rule,  order,  and  ordinance,  for 
•"*^  Pf^^^^  *^®  leasing  the  land  for  long  terms  of  years,  at  certain  yearly  rents,  to  such  bnr- 
Tided  annually,  gesses  as  were  willing  to  take  the  same.     That  it  was  also  agreed  and 

on  the  2d  Ab- 

vm^fT,  among  certain  senior  burgesses.  That  an  annual  sum  was  accordingly  paid  to  the 
plaintiff  as  such  burgess,  previously  to  the  passing  of  5  &  6  W.  4,  c.  7H ;  but  that  since  that  time 
the  defi*ndant8  had  refused  to  pay  that  sum  to  the  plaintiff.  Plea :  that  before  the  commence- 
ment of  the  suit,  to  wit,  on  ISovember  2d,  1836,  the  defendants  nocessarily,  and  as  they  were 
legally  required  and  bound  to  do,  paid  all  the  rents  by  them  received  from  the  said  lands,  together 
with  and  among  other  rents  and  sums  of  money,  amounting  to  2,00t^i.,  in  Batisfaction  of  debta 
then  due  and  payable  to  divers  persons  from  the  defendants  in  their  c«>rporate  capacity,  out  of 
the  property  of  toe  borough,  ana  amounting  to  2,000/.,  and  bv  law  then  payable  in  priority  and 
preference  to  the  payment  of  the  twelve  senior  burgesses  of  the  yearly  sums  mentioned  to  have 
oeen  due  to  them  on  the  2d  November. 

Held^  first,  that  the  rule  and  ordinance  of  the  corporation  was  a  bye-law,  on  which  an  action 
could  be  maintained. 

Secondly^  that  the  plea  was  bad,  aa  it  did  not  state  that  the  debts  were  contracted  before  the 
passing  of  the  5  &  6  Will.  4,  c.  76,  so  as  to  entitle  the  defendants,  under  the  92d  section,  to 
pav  the  creditors  of  the  borough,  to  the  prejudice  of  the  pUintifT'a  claim. 

Tldrdlyf  that  as  the  corporation  could  not,  under  the  5  &6  Will.  4,  c.  76,  pay  their  cieditora 
voiuntartlyt  to  the  prejudice  of  the  plaintiff's  rights,  that  the  plea  ought  to  nave  stated,  either 
that  they  were  compelled  by  their  creditors  to  pay  their  debts,  or  that  the  sums  paid  to  creditora 
were  a  specific  charge  upon  the  land,  from  which  the  annual  payments  to  the  burgesses  issued. 

Semble,  that  the  plea  ought  to  have  stated  that  there  was  no  surplus  annual  income  reniain- 
ing,  after  payment  of  the  interest  due  to  creditors,  the  salaries  of  municipal  officers,  and  other 
lawful  expences. 
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erderrd.  tkift  ^9l  ^  tm  mcs.  Mnsoer 'ftw  «k^  teia.  jdwoiic  W 

vhhio  tW  fiuc  Mvrair^  a  «nia.  jtrmaruimk.  joms  1^  «  x^mt  7^  <i^j:^  <«'  i)»r    j^^ 
mior  bw^eBKik  wc  icm^  mutsrmnL  wi»  s^-mic  nsiSr  ViihiA  iJM^  Kxv^v^.-li. 

iid  dnBiad  mBJ  Tvcc-^t-  tur  «uihl  Tim  ihr  km^  «ik»  k«M^  ^cwoibi^^v 
HmI  in  18SI.  iJit  lHir^eRf««  itmat  ukiMT  <c^fikfr,  1^  winc^  Uicy  or^tfvj  Uiibt^ 
lie  two  weauar  lidamra  Ivvn^  7v4n»ciuste&  t^war  rur^l  t4^  aL  ^msK  liW 
ramber  of  icfijar  borressia  «iiDiiii3  V  iDrTieMid  f^vm  ci^t  t^  t«v4xY^  Mii 
hal  ther  tkcKid  be  pMd  r*it  Finr  .nif  ±1  e»rr.  ««ci  tif  tW  s^nm  ihr»rrt«^>lk>e>r  pi^^w 
ible  to  iht  s«s».-r  udermcA.  Tua:  m  l;^:^  ii  «a$  V>v  jeK<iK7  oinirr  ordNYsl^ 
ibu  the  •BBakMsK  curecrrd  in  17ti±,  t«>  Iv  p*>d  to  iW  f^csnior  bw}p<<$M^ 
should  be  incmiied  irzmm  tl  u>  \\d.  oKk  per  anausL  The  dc^mix^n  ihiNft 
fttited,  that  the  €ud  mBnnt^  p^ymtats  had  Knu  pftid  up  to  ihr  f*$:^«r^  ^'tf 
the  Mouicipttl  Cc^rponhcos*  Jld.  Tbit  ^iitr  the  pft»ir^  «>f  thAt  Act*  t^^  «it« 
30  the  second  d  A'#r«aiVrr,  18ML  the  pbiiit.f  had  Kwn  ior  the  pNii>i  i4  «m» 
fear,  one  of  the  twdre  smtior  boifesses  of  the  U^A^*h.  Aiw)  that  tht  tK^» 
fendants  had  theo  recetved  saAaeot  rents  fivn  the  said  hiiHl«  «^  alj^tttif^l 
under  the  said  Act  of  Parliaineot  as  aJbresaid.  under  and  bv  virtue  i^^  the 
ieaaes,  made  in  pursuance  of  the  said  Act,  and  the  said  first  mentK^mnl  nile«k 
order,  and  ordinance,  and  which  said  jearlj  sums  became  due  K>  the  sai^l 
twelve  senior  burgesgcg,  on  the  said  second  of  Smvmhtr^  wherebv  ain)  by 
reason  of  the  premises,  &c^  the  defendants  ought  to  hare  paid  to  the  plain^ 
tiff  the  sum  of  10/.  Averment :  that  the  oflice  of  common  attonwy  had  l^eon 
ibolished  bj  the  Miuicipal  Corporations^  Act,  and  that  the  pkintilT  i^e^uesled 
die  defendants  to  pay  him  the  sum  of  \0L,  which  they  refused  to  da  To 
the  damage,  &c. 

PUa  :  That  before  the  commeDcement  of  the  suit,  to  wit»  on  the  secotui  of 
November,  183B,  they,  the  defendants,  necessarily,  and  as  they  wert)  legally 
nequired  and  bound  to  do,  paid,  distributed,  and  applied  all  the  said  rents  by 
them  received  from  the  said  lands,  tc^ther  with  and  among  other  rents  and 
inms  of  money,  and  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
ihe  sum  of  2,000^,  towards  and  in  payment  and  satisfaction  of  certain  lawAil 
debts,  then  due  and  owing,  and  payable  to  divers  persons,  from  and  by  tho 
defendants  in  their  corporate  capacity,  out  (if  the  property  of  the  said  borough, 
ind  amounting  to  a  large  sum,  to  wit,  the  sum  of  2,000/.,  and  by  law  then  pay- 
able, in  priority  and  preference  to  the  payment  of  the  said  twelve  senior  bur- 
gesses, or  any  of  them,  of  the  said  yearly  sums  above  mentioned,  to  have  l)C- 
come  due  to  them  on  the  said  second  day  of  November,  1836,  or  any  part  thereof. 

Replication :  That  before  the  commencement  of  the  suit,  to  wit,  on  tho 
second  of  November,  1836,  a  surplus  annual  income  from  the  said  rents,  and 
from  other  property  of  the  said  borough,  belonging  to  tho  defomlants  in  their 
laid  corporate  capacity,  did  remain  to  the  defendants,  wliorowith  to  |Niy  Uie 
uinual  sums  before  mentioned,  after  payment  of  the  interest  of  all  lawAil 
lebts  chargeable  on  the  lands,  and  allotted  as  aforesaid,  together  with  tho 
salaries  of  municipal  officers,  and  all  other  lawful  expences,  which  on  the  6tb 
if  June,    1835,  were  defrayed  out  of^  and  chargeable  on  the  same. 

Special  demurrer  and  joinder. 

The  following  were  assigned  as  causes  of  demurrer.    That  the  replicatioa 
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Sxehtquer.      does  Dot  Sufficiently  traverse,  or  confess  and  avoid  the  matters  of  the  nid 

HoPKiNi      P^^*     '^^^^  ^^^  replication  is  ambiguous  and  argumentative;  and  also  for 

9'  that  the  same  replication,  if  it  be  understood  as  denying  the  payment,  di»- 

Alderme^^and  tribution,  and  application,  in  the  same  plea  mentioned,  in  manner  and  fom 

t?"SB****h*rf  *'  therein  expressed,  ought  to  have  concluded  to  the  country,  whereu  ii 

Swansea,      concludes   with  a  verification.     And  also  for  that,  the  same  replicatioo,  if 

understood  as  admitting  such  payment,  distribution  and  application,  andii 

purporting  to  avoid  the  matters  so  admitted,  by  the  matters  stated  in  (b 

same  replication,  does  not  sufficiently  avoid  the  matters  so  admitted,  and  tht 

the  matters  in  the  same  replication  alleged,  as  therein   pleaded*  are  m 

answer  in  law  to  the  defence  disclosed  in  the  same  plea.     And  also,  lor  tint 

it  is  not  in  and  by  the  same  replication  alleged,  nor  does  not  therein  appetr, 

that  any  such  surplus  as  therein  mentioned  remained  to  the  defendaoU  at 

the  time  of  the  commencement  of  this  suit. 

The  points  for  the  plaintiff  were,  that  the  plea  was  bad,  because  the  pay- 
ments therein  stated  to  have  been  made,  ought  not  to  have  been  made,  to 
the  prejudice  of  the  plaintiff's  claim,  by  reason  of  the  Statute  6  &  6  IK 
4,  c.  76,  s.  2.  That  the  plea  did  not  negative,  either  expressly  or  impliedly, 
as  it  ought  to  have  done,  that  there  was  any  surplus  annual  income  from  the 
rents  in  question,  and  from  other  property  of  the  borough,  after  payment  of 
«  the  interest  of  all  lawful  debts  chargeable  on  the  lands  in  question,  together 

with  the  salaries  of  officers,  and  all  other  lawful  expences,  which  on  the  5th 
June,  1833,  were  defrayed  out  of,  or  chargeable  on  the  same. 

/.  Hendertonj  in  support  of  the  demurrer. — The  plaintiflT,  in  his  replici' 
cation,  departs  from  the  declaration.  For  there  he  claims  to  be  paid  oatef 
the  rents  of  the  allotted  lands,  and  in  his  replication  insists  upon  haaf 
paid  out  of  the  general  property  of  the  corporation.  Moreover,  no  surplu 
is  shown  to  have  existed  at  the  commencement  of  the  action,  and  therefim  it 
is  consistent  with  the  replication,  that  all  the  rents  may  have  been  applied  to 
the  payment  of  the  interest  upon  the  corporation  debts.  Suppose  certtin 
interest  to  have  been  due  to  creditors  on  the  3d  November,  the  corport- 
tion  would  not  be  justified  in  paying  the  plaintiff  on  the  2d  Navembtr.-^ 
[Parkcy  B. — The  question  will  be,  whether  the  plea  is  good.  It  ought  to 
have  stated,  that  the  defendants  were  obliged  to  take  the  rents  of  the  landi 
in  question,  for  the  payment  of  the  debts  of  the  corporation.  It  is  coosisteiit 
with  this  plea,  that  the  defendants  may  have  had  sufficient  to  pay  all  their 
debts,  together  with  the  gratuities  of  the  burgesses.  The  plaintifl)  by  rest^ 
ing  his  claim  upon  the  bye-law,  has  made  out  a  sufficient  primd  faeie  cut,] 
—The  plaintiff  has  no  ground  of  action  at  common  law,  the  second  section  of 
5  &  6  W.  4,  c.  76,  s.  2  (a),  does  not  give  him  any  new  right,  but  meiely 


(a)  The  second  section  enacts,  <<  That 
every  person  who  now  is,  or  hereafter 
may  be  an  inhabitant  of  any  borough, 
and  also  every  person  who  has  been  ad- 
mitted, or  who  might  hereafter  have  been 
admitted  a  freeman  or  burgess  of  any 
borough  if  this  Act  had  not  been  passed, 
or  who  now  is  or  hereafter  may  be  the 
wife  or  widow,  or  son  or  daughter  of 
any  freeman  or  burgess,  or  who  may 


have  espoused  or  may  hereafter  etpovM 
the  daughter  or  widow  of  any  free- 
man or  burgess,  or  who  has  been  or 
may  hereafter  be  bound  an  apprentiee^ 
shall  have  and  enjoy  and  be  entitled  to 
acquire  and  enjoy  the  same  share  and 
benefit  of  the  lands,  tenements,  aad 
hereditaments,  and  of  the  rents  and  pro- 
fits thereof,  and  of  the  commoo^-laBdi 
and  public  stock  of  any  borough  iw  body 
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coDfirms  him  in  the  possession  of  his  old  rights.    The  declaration  is  bad,  as      BxdieMr. 

it  is  not  founded  on  a  contract ;  nor  does  it  rest  upon  a  bye-law,  which  is       Hopkins 

defined  in  BacorCt  Abridgment,  **  Bye*Iaw8,'^  to  be  a  private  law,  **  made  for  V' 

the  conservation  of  order  and  good  government,  within  some  particular  place  Aldmnen^Md 

or  jurisdiction." — [Lord  Abinger,  C.  B. — What  is  an  ordinance,  but  a  bye-  t£*8Sr**i»**^f 

law  T] — The  only  ground  of  the  action,  is  a  rule  or  ordinance,  which  is  not      Swaiisxa. 

eren  pleaded  as  a  bye-law.    And,  if  it  were,  such  bye-law  would  be  bad,  as 

tending  to  aflect  the  rights  of  creditors. — [Parke,  B. — The  bye-law  was  not 

intended  to  have  that  effect ;  its  object  was  to  regulate  the  distribution  of 

the  corporate  property.] — There  is  no  consideration  for  the  payment  of  this 

annual  sum  to  individual  burgesses,  for  the  Act  of  Parliament  recites,  that 

the  right  of  common  was  enjoyed,  not  by  individuals,  but  by  the  burgesses 

in  their  corporate  character.     This  rule,  or  ordinance,  does  not  amount  to  a 

contract,  Dunsion  v.  T%e  Imperial  Gas  Light  Company  (6).     At  all  events, 

Che  plaintiff  cannot  maintain  any  action,  fur  if  there  were  any  contract,  it  did 

not  subsist  beyond  the  life  of  the  parties  with  whom  it  was  made.     The 

plaintiff  must  seek  his  relief  in  equity,  for  the  defendants  are  merely  trustees 

to  the  burgesses  of  the  surplus,  and  no  right  of  action  attaches.     This  case 

conies  within  the  principle  of  Roper  v.  Holland  (c). 

E,  V.  WiUiamSy  contra. — This  action  may  be  maintained ;  for  where  a 
benefit  is  given  by  law,  it  may  be  enforced  by  law.  The  right  to  the  annual 
payment  in  question  is  given  to  the  burgesses  by  a  bye-law,  which  is  Um 
loei,  and  therefore  the  case  comes  within  the  rule  laid  down  by  Lord  Holi^ 
Mod.  Ca.  26.  *'  So  debt  lies  upon  any  Statute,  which  gives  an  advantage 
to  another  for  the  recovery  of  it,  as  upon  the  Stat  32  H,  8,  s.  1,  for  money 
devised,  to  be  paid  out  of  land.''  Bac.  Abrid.  '*  Debt,''  A.  9.  The  main 
question  is,  whether  the  plaintiff  has  any  remedy  at  law,  or  whether  he  must 
resort  to  equity.  Tlie  second  section  of  the  Municipal  Act  secures  to  parties 
ill  the  rights  that  they  possessed  at  the  time  of  its  passing;  and  the  92d 
section  {d),  prescribes  to  corporations  a  new  mode  of  disposing  of  their  pro- 
perty in  payment  of  their  debts ;  and  it  gives  to  parties,  in  the  situation  of 


corporate,  and  of  any  lands,  tenements, 
and  hereditaments,  and  any  sum  or 
lums  of  money,  chattels,  seGiirities  for 
money,  or  other  personal  estate,  of  which 
any  person  or  any  body  corporate  may 
be  seised  or  possessed,  in  whole  or  in 
part,  for  any  charitable  iisps  or  trusts,  as 
rally  and  efiectually,  and  for  such  time 
■od  in  such  manner,  as  he  or  she,  by  any 
statute,  charter,  bye-! aw,  or  custom  in 
force  at  the  time  of  passing  this  Act, 
might  or  could  hare  had,  acquired  or 
enjoyed  in  case  this  Act  had  not  been 
passed,** 
fb)  3  B.  &  Adol.  125. 

(c)  3  Ad.  &  Kll.  99;  1  Har.  &  Wol. 
167;  4  Nev.  &  Man.  668. 

(d)  This  section,  afier  enacting  that 
sit  corporate  property  and  fines  shall 
be  carried  to  the  account  of  the  borough 
fund,  provides  that  "  Such  fund,  sub- 
ject to  the  payment  of  any  lawful  debt 


due  from  such  body  corporate  to  any 
person,  which  shall  have  been  contracted 
before  the  passing  of  thid  Act  and  un- 
redeemed,  or  of  so  much  thereof  as  the 
council  of  such  borough  from  time  to 
time  shall  be  required,  or  shall  deem  it 
expedient  to  redeem,  and  to  the  payment 
from  time  to  time  of  the  interest  of  so 
much  thereof  as  shall  remain  unredeem* 
ed,  and  saving  all  rights,  interests, 
claims,  or  demands  of  all  persons  or 
bodies  corporate  in  or  upon  the  real  or 
personal  estate  of  any  body  corporate, 
by  virtue  of  any  proceedings  either  at 
law  or  in  equity,  which  have  been  al- 
ready instituted,  or  which  may  be  here- 
after instituted,  or  by  virtue  of  any 
mortgage  or  otherwise,  shall  be  applied 
towards  the  payment  of  the  salary  of  the 
mayor,'*  and  other  officers,  and  towards 
defraying  other  expences. 
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Exeheqwr,       the  plaintiff,  a  right  to  any  surplus  of  the  income  of  the  corporation.    Then 
i»,  therefore,  a  statutory  duty  on  the  part  of  the  corporation  to  dispose  o( 
their  funds  in  the  manner  enjoined  by  the  Act;  and  if  they  neglect  todoso^ia 
AwJrmeT^d  *^**""  of  debt  will  lie  against  ihem.^Parke,  B.— The  Municipal  Corporatiom' 
Buraesaes  of    Act  does  not  give  the  plaintiff  any  additional  rights,  it  merely  preserves  tboie 
Swansea.      which  he  enjoyed  before.     If  before  the  passing  of  that  Act  his  remedy  wii 
in  equity  only,  it  remains  so  still. — Lord  Abinger,  C.  B. — The  question  m, 
if  he  could  maintain  an  action  at  law  independently  of  that  Act  of  Parliamol 
— Alderson^  B. — If  his  only  remedy  before  the  passing  of  the  Act  was  in  eqvitf, 
he  has  no  legal  remedy  now.] — This  action  was  brought  upon  a  bye-law,  aad 
the  declaration  is  in  the  usual  form,  it  not  being  necessary  that  the  bye-bw 
should  be  pleaded  as  such.     The  bye-law  is  not  illegal ;  it  is  a  mere  substitu* 
tion  of  a  money  payment  for  the  enjoyment  of  rights  of  common.     And  tin 
proviso  at  the  end  of  the  second  section  of  the  Act,  that  the  rights  of  partis 
may  be  impeached  or  set  aside,  as  if  the  Act  had  not  passed,  refers  only  to 
cases  of  rights  that  have  been  obtained  illegally.     The  Act  itself  reoqgnim 
the  rights  of  individuals  to  share  in  the  rents  of  corporation  lands. — [Park»,\ 
— The  object  of  the  plea  is  to  shew  that  there  were  prior  debts,  to  the  paynMit 
of  which  the  corporation  were  bound  to  apply  their  prqierty,  before  tl^f 
made  payments  to  individuals.    Suppose  a  corporation  to  l)e  in  debt«  are  tl»  i 
burgesses  entitled  to  be  paid,  to  the  exclusion  of  the  creditors?] — A  coqi^i 
ration  cannot  voluntarily  pay  creditors  their  entire  debts,  to  the  prejudice  rf.j 
a  burgesses  claim,  as  long  as  they  have  enough  money  to  pa}  the  intenait  rf 
the  debts ;  otherwise,  every  corporation  that  is  in  debt,  and  they  are  ali 
that  state,  would  be  enabled,  by  making  payments  to  creditors,  to  defeat  tJR 
claims  of  burgesses.     The  case  would  be  different  if  the  corporation  vcb 
sued  by  its  creditors.     The  plea  does  not  negative  the  existence  of  a  surplus, 
and  therefore  affords  no  answer  to  the  action. — [Por^e,  B. — ^The  plea  does  Ht 
state  that  any  debts  were  due  at  the  passing  of  the  Act ;  that  would  be  t 
ground  of  special  demurrer.] — The  object  of  the  Municipal  Act  was  to  phfli 
their  debts  on  the  same  footing  as  those  of  the  nation;  the  interest  wai  li 
be  discharged,  but  the  principal  was  not  to  be  paid,  unless  there  were  a  sv»' 
plus.     The  plea  does  not  state  that  the  debts  were  charged  on  the  land,  fnn 
which  the  payments  to  the  burgesses  issued. 

/.  Henderson  replied. 

Lord  Abinger,  C.  B. — The  first  question  is,  if  this  declaration  is  good.  B 
states  that  certain  common  and  uninclosed  land  had  been  enjoyed  by  the  Ixa^ 
gesses  of  the  borough  of  Straneea,  but  whether  in  their  corporate  or  individoil 
capacity,  is  not  stated.  That  an  Act  of  Parliament  directed  this  land  to  be  di- 
vided, with  a  view  to  its  being  profitably  employed  in  agriculture.  That  up- 
wards of  sixty  years  ago  the  burgesses,  in  common-hall  assembled,  byanodi- 
nance  or  bye-law  directed  leases  to  be  granted  of  certain  portions  of  thislani: 
the  intention  being  that  some  of  the  burgesses  should  derive  benefit  from  tk 
leases,  and  that  others  should  receive  certain  portions  of  the  rent  arisinf 
from  these  leases.  This  bye-law  contained  nothing  unreasonable,  as  ft  fil- 
lowed  the  provisions  of  the  Act  of  Parliament,  and  the  burgesses  were  nuentj 
receiving  a  sum  of  money  by  way  of  commutation,  for  the  rights  of  conmMi 
that  they  had  lost.    This  state  of  things  continued  from  1762,  till  theptsaif 


JtT 
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ras  a -1. 'ut  *:*^it-fnr-i  :■-  :.      Tie  rfj-.u-^*' i?  •^*'>  **  *    '^"*'' 

uniai  §uni  cf  tec  pc-::!*   lt.--  ».  -.1.  &'  v-.vv:v  -  *^>»      sxv  «  ^  »>'^'  • 

or  that  sum.  if  i:  »*.-   ».vr.Vi.     To  w^v  .•!  ^n '^   *  ^'^   "^ '    **'   '* 

wen  taken  anay  bv  ir,?   Municiiu!  A.:.-.:  Uv.v.v.o  tV  ituv^.^v  .^^-x  ^* 
he  corporation  to  pav  th  s  >uni  lo  iK*  Iniwss**-       V'.,^  >t^'*-  M^*^  ^  v. ^-^^^ 
ions'  Act  continues  d!  parties  in  ixw><^ssumi  of  i»v  r:.;^u  O'.'x  N^^^'  o>^^n\v.\ 
>y  u«^.     Its  effect  is  to  constitute  a  n^^-hi.  mUm^vI  io  \v  lU^-ova  \v^  Ww 
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Exchequer,      The  benefit,  tnen,  is  converfed  into  a  right;  and  taking  tlie  bye-law  and 

Hopkins       Statute  together,  the  declaration  shews  a  title  to  recover ;  for  we  are  not  to 

«^  presume  the  existence  of  debts,  with  a  view  to  prevent  the  corporation  from 

Aldermen,  and  complying  with  the  bye-law.     The  question  then  is,  whether  the  plea  is  good. 

t^^Boroiwh^of  '^  "  framed  on  the  ground,  that  the  corporation  may  apply  their  funds  in 
SwAMSEA.  discharge  of  their  debts  accrued  before  the  passing  of  the  Municipal  G>rpo- 
^tions'  Act,  as  they  are  not  to  grant  a  bene6t  to  parties  at  the  ezpeoce  of 
creditors.  We  will  suppose,  for  the  present,  that  that  view  is  correct  I 
doubt,  however,  whether  the  plea  is  not  bad  on  general  demurrer,  (or  it  oolj 
states  payment  of  rents  and  money  in  satisfaction  of  debts  then  due  aad 
owing.  The  meaning  of  that  must  be,  that  the  debts  were  due  at  the  tioe 
of  payment,  not  at  the  passing  of  the  Act.  But,  then,  it  is  argued,  thtt 
this  defect  is  cured,  by  the  statements  that  the  defendants  neceMonfy  paid 
these  sums,  and  that  they  were  payable  in  priority  and  preferenee.  Tint, 
however,  is  not  sufficient,  as  the  defendants  should  have  averred  that  they 
were  under  an  absolute  obligation  to  pay  these  debts.  It  is  consistent  with 
the  plea,  that  they  may  have  had  property  elsewhere,  out  of  which  the 
claims  of  creditors  could  have  been  satisfied.  The  Act  of  Parliament  pre- 
vents the  corporation  from  defeating  the  rights  of  their  burgesses,  bj  vc^ao- 
tary  payments  to  creditors.  The  burgesses  are  entitled  to  be  paid  out  of  the 
surplus  rents.  It  is  to  be  observed,  that  the  rights  of  creditors  are  not  ioi- 
paired  by  this  mode  of  payment,  as  they  are  still  at  liberty  to  sue ;  and  if 
they  take  the  whole  corporation  property,  there  is  an  end  of  the  annual  ptf* 
ments  to  the  freemen.  It  is  unnecessary  to  consider  whether  this  replica- 
tion can  be  supported,  for  the  plea  being  bad,  our  judgment  must  be  lor  tlie 
plaintiff. 

Alderson,  B.— I  think  the  corporation  had  authority  to  make  this  bye4Mr 
for  the  distribution  of  their  funds ;  and  that  an  action  of  debt  would  lie  to 
recover  the  annual  sums.  It  became  the  duty  of  the  common  attorney  of  the 
borough,  to  make  these  annual  payments  ;  and  when  that  oflice  was  aboliihed, 
the  duty  devolved  upon  the  corporation ;  and  then  an  action  of  debt  nsy 
be  maintained  against  them.  The  plea  is  bad,  as  the  corporation  need  not 
have  paid  their  creditors  more  than  they  were  actually  compelled  to  ptj. 
If  indeed  their  cre<Jitors  take  away  their  lands,  the  rights  of  the  freemen  are 
at  an  end,  as  there  is  an  end  of  that  from  which  their  rights  were  genented. 
I  think  the  plea  is  bad  also  on  the  groimd  that  it  does  iK>t  suflSciBntly  ittte 
that  the  creditors  had  a  claim  to  payment  prk>r  to  that  of  the  plaintilf.  The 
plea  in  substance  alleges,  that  the  defendants  paid  the  creditors,  beosnsethi^ 
were  of  opinion  that  they  had  a  right  to  pay  them. 

Judgment  ibr  the  pkintiC 
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Dos,  on  the  several  demises  of  Thomas  Amlot  and  Rachabl    ^Ba^ke^. 
his  Wife,  and  Daniel  Davies  v.  Rees  Dayies. 

f^^JCCTMENT  to  recover  an  undivided  moiety  of  a  dweiling-house,  and  Atasutorbeing 

garden  and  premises,  situate  in  the  parish  of  St.  Mary,  Cardigan,  in  Sro*howi«*and 

Ibe  county  of  Cardigan.    On  the  trial,  before  Gurnetf,  B,,  at  the  Summer  gardens,  deris- 

Assizes  for  that  county,  1838,  the  jury  found  a  verdict  for  the  plaintiff*,  tmstees  in  the 

■"bject  to  the  opinion  of  the  Court  on  the  following  case: — One  David  ["^^^°^.^,„ 


being  seised  in  fee  of  the  house  and  garden  in  question,  and  of  another  trust  that  they, 

ivelling-house  and  garden,  in  the  occupation  of  one  David  Davies,  on  9th  ^q^  J  ii/^do 

immary,  1817,  duly  made  and  executed  his  will,  so  as  to  pass  real  estates,  and  shall  pay 

it  these  words  "  I  give  and  devise  all  that  my  messuage  or  dwelling-house  rents'l^usues,^ 

Hid  garden,  with   the  rights,  &c,  in  the  tenure  or  occupation  of  David  ^"^  profits 

Om9ie»t  ancl  also  all  that  other  my  messuage  or  dwelling-house  and  garden,  my  wife,  M.  J., 

vith  the  rights,  &c.,  wherein  I  now  reside,  and   both  situate    in  Pendre,  ^TonglTime 

the  town  of  Cardigan,  in  the  county  of  Cardigan,  together  with  all  •»  »*»«  »*>»'l  »■«- 

_  1        •  .  1  7t  1    t        •  1       «  mam  a  widow; 

MH^  papers,  and  writings  whatsoever,  thereunto  belongmg,  unto  the  Rev.   and  from  and 
O^me/  Daviei  and  John  Mathiai,  and  their  heirs,  upon  trust,  that  they  SlinItiono1"Xj 
As  nid  Rev.  Daniel  Daviee  and  John  Mathiae  do  and  shall  pay  and  apply  esute  to  the 
Iht   tents,   issues,   and  profits   thereof,  and   of  every  part   thereof  unto  ofllt  wd  ewy 
my  dear  wife,  Margaret  James,  yearly  and  every  year,  during  so  long  a  ^Jjjy  ^^^^^  ^^ 
time  as  she  shall  remain  a  widow,  and  from  and  after  the  determination  of  saidwUfe,//.  jf, 
that  estate,  to  the  use  and  behoof  of  all  and  every  of  my  child  or  children,   d^"id^^i!^ 
bj  mj  said  wife  Margaret  James,  equally  to  be  divided  between  them,  share  tween  them, 
lod  share  alike,  and  the  lawful  issue  of  their,  or  her,  or  his  bodies  or  body  alike  and thY^ 
br  ever ;  and  for  default  of  such  issue,  to  the  use  and  behoof  of  my  nephew,  ^^^^^  "sue  of 
Oamd  James^  his  heirs  and  assigns  for  ever.     I  give,  devise  and  bequeath  his  bodies  or 
unto  my  daughter,  Frances  James,  the  sum  of  300/.,  to  be  paid  her  when  she  ^^foj'^defa'  it 
ittajoi  the  age  of  twenty -one  years,  and  the  house  where  she  now  lives,  of  such  issue,  to 
i(|«r  the  decease  of  her  mother,  or  the  day  of  her  intermarriage;  also  I  ^f*ofmy  ^*" 
pireb  ^vise*  and  bequeath  unto  my  daughter  Raehaei  James,  the  sum  of  nep||ew,  D.J., 
WOLt  when  she  attains  the  age  of  twenty-one  years,  and  the  house  now  in  assigns  forever. 
ihe  occupation  of  Mr.  David  Davies,  afler  the  decease  of  her  mother,  or  the  \  ^^^®'  ^^^>"^> 
laj  of  her  intermarriage  ;  and  in  the  case  of  either  of  my  daughters  aforesaid  untomydaugh- 
luring  without  lawful  issue,  before  the  said  sum  or  sums  are  paid,  then  the  sum  ofsool!  to 
ihare  or  shares  of  her  or  them  dying,  to  be  divided  amongst  the  survivors  ^«  pai^  ^^r 
ir  surrivor  of  them.    And  I  give,  devise,  and  bequeath  all  my  household  uins  the  age' of 

twenty-one 
jean,  and  the  house  where  the  now  !!▼<>«,  after  the  decease  of  her  mother,  or  the  day  of  her 
intermarriage.  Alto  I  give,  devise,  and  bequeath  unto  my  daughter,  R.  J.,  the  sum  of  300/ , 
when  she  attaint  the  age  of  twenty-one  yeart,  and  the  house  now  in  the  occupation  of  D.  D., 
after  the  decease  of  her  mother,  or  the  dsy  of  her  intermarriage."  The  two  houses  separately 
devised  to  the  two  daughters,  were  the  same  as  those  mentioned  in  the  former  part  of  the  will. 
The  testator,  at  the  time  of  his  death,  left  no  other  children  than  the  two  daughters  mentioned 
in  his  will,  and  they,  after  the  death  of  their  mother,  M.  J.,  entered  into  the  separate  posses- 
sion of  the  two  houses.  F.  J.,  one  of  the  daughters,  afterwards  died,  and  the  defendant,  her 
husband,  continued  in  possession  of  the  dwelling-house  in  her  occupation.  An  ejectment  hav- 
ing Keen  brought  by  the  other  daughter  to  recover  an  undivided  moiety  of  this  house: — 

Meldf  that  the  two  daughters  took  an  estate  for  life  in  each  house,  with  remainder  to  them 
at  tenants  in  common  in  tail ;  and  therefore  that  the  plaintiff  was  entitled  to  recover. 
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iurniiure,  moveable  estate  and  effects,  of  what  nature  or  kind  soever,  not  al- 
ready bequeathed,  unto  the  said  Rev.  Daniel  Davies,  and  John  Mathitu, 
subject  to  the  payment  of  my  legacies  aforesaid,  just  debts,  and  funeral  ex- 
pences,  in  trust  for  my  wife,  Margaret  J  amen  ^  to  be  enjoyed  by  her,  and  be 
at  her  own  disposal,  during  so  long  time  as  she  continues  my  widow ;  and 
afler  the  determination  of  that  estate,  to  be  divided  amongst  all  and  every  my 
child  or  children  by  my  said  wife,  Margaret  Jamei,  as  shall  be  Jiving  at  the 
time  of  her  decease  or  intermarriage,  and  the  lawful  issue  (if  any)  of  her  or 
them  so  dying,  to  have  the  share  of  such  their  parents,  departing  this  life  as 
aforesaid,  equally  divided  between  thorn,  or  amongst  them  ;  and  in  case  of 
my  wife,  Margaret  James y  intermarrying  with  any  husband  after  my  decease, 
then  I  will  and  direct  that  the  sum  of  20/.  be  paid  her  by  my  said  trustees 
and  I  hereby  revoke  all  former  wills  by  me  at  any  time  heretofore  made :  and 
I  appoint  my  said  wife,  Margaret  James  sole  executrix  of  this  my  last  wih 
and  testament.     In  witness,  &c." 

The  testator  died  in  November ^  1821,  without  having  altered  or  revoked  his 
will,  leaving  his  wife,  Margaret,  and  two  children  only,  viz.,  the  daughters  of 
him  and  his  said  wife  Margaret,  mentioned  in  his  said  will,  surviving  him. 
The  house  and  garden  and  premises  in  question,  are  the  house  and  premises 
described  in  the  former  part  of  the  will,  as  the  house  in  which  the  testator  then 
resided ;  and  in  the  latter  part  of  the  will,  as  the  house  wherein  his  daughter 
Frances  James  lived.  Margaret  James,  the  testator^s  widow,  survived  hire 
and,  on  his  death,  took  possession  of  both  the  houses  and  gardens  mentioneu 
in  the  will,  and  continued  in  the  receipt  of  the  rents  and  profits  thereof  until 
her  death,  on  the  1st  June,  1833. 

At  the  time  of  making  the  will,  the  testator  was  aged  53  years,  and  his  wife 
Margaret  was  aged  45  years. 

On  the  death  of  the  widow,  the  testator^s  daughter,  Frances,  who  attained 
her  age  of  twenty-one  years  on  the  21st  day  of  September,  1828,  and  who 
between  the  dates  of  the  deaths  of  her  said  father  and  mother,  namely,  on 
the  1 0th  day  of  December,  1829,  had  married  the  defendant,  Rees  Davits, 
took  possession  of  the  house  and  garden  and  premises  in  question ;  and  the 
testator's  daughter,  Rachael{vtho  on  the  3d  of  i^t/^te^/,  1833,  married  Thomas 
Amlot,  the  lessor  of  the  plaintifll),  took  possession  of  the  house  and  garden 
described  in  the  will,  as  "  the  house  and  garden  in  the  occupation  of  Darid 
Davies^^  The  testator's  daughter,  Frances,  died  in  October,  1833,  leaving 
her  husband,  and  their  only  child,  Hannah,  her  surviving.  Hannah  died  on 
the  15th  October,  1836,  an  infant,  and  without  ever  having  been  married.  The 
day  of  the  demise  laid  in  the  declaration,  was  the  2i\  January,  1837.  Danui 
Davies,  the  lessor  of  the  plaintiff,  was  the  surviving  devisee  in  trust,  mentioned 
in  the  testator's  will.  The  houses  mentioned  in  the  former  and  latter  part  of 
*he  will  are  the  same.  The  question  for  the  opinion  of  the  Court  was, 
whether,  on  the  construction  of  the  will,  the  plaintiff  was  entitled  to  recover 
an  undivided  moiefy  of  the  house  in  the  possession  of  the  defendant. 

Points  of  argument  on  behalf  of  the  plaintiff. 

The  plaintiff  means  to  contend,  that  by  the  tnie  construction  of  the  will  of 
David  James,  the  limitations  of  the  house  in  question,  in  legal  effect,  are  as 
followF.  viz.,  to  the  trustees  diu-ing  the  life  or  widowhood  of  the  testator'* 


I 


ac  mc  ^iiamuC  due  TVmT  tm  Awm^.  V*^ 


vafjkittn  mm  cstaae  lai  m  mlvumrt  im  ^mA  hsmsit^     T^m^  u^  cImt.  TMM  Ki» 

idKif  1h  duigikiom.  Tbe  wd  ^Ibk^  vImcIi  pRoedes  ^  KMbip$  \Y  K(«ii>\^ 
oit  be  r^ected.  fiaoe  ix  is  ckar  th«i  tlie  tesuuir  MenM  Ki  |i«\^\>ii^  ^>r 
s  two  dan^rten  ouhr.  »  iie  kid  w>  otlwr  dAlreA  bni^:  at  tW  iMie  %^  lirs 
in,  mod  cf  lus  desik.  His  imcotkn  t}wR4bf«  bni^  lo  divide  li«$  |wv^w>rt> 
(Qftllj  beivbCB  his  dao^iAtrs.  Uiai  intieBtioii  will  be  ^$4rit^l  if  tho  (Uniit- 
Vs  caKdiBctJoii  of  tbis  will  is  sapported.  For  tben  it  >R\HiKi  lR4k>w«  iHaI 
RmmeeM  bad  died,  leading  issue,  ber  sister  w^Hiid  beenlitWd  to  tbf>£^Mf\n\nKt( 
this  estate.  He  dted  2  iWWy  «i  DeH^t,  hxJmmm.  6i^;  IVi^  .lAtW. 
Deriae,''  249,  pi.  1  ;  Atkims'  Gsje(r),  i>0€,  d.  Si^m^  v.  iSSTt^WW  ^W>« 
fardbtoii  ▼.  /oAiMaa(eX  Doe.  t.  Gtii(J). 

Jjurd  Abi!«gkr,  C.  B. — ^Tbe  intentioD  of  the  testator  is  to  lie  colK»c(od  (W>m 
e  words  of  Uie  will ;  and  we  most  construe  it,  as  we  should  d«s  if  ho  had 
ore  property  and  other  children.  He  gives  to  his  wife  an  estato  fitr  lifo  or 
idowhood,  and  then  an  estate  tail  to  his  daughters ;  and  in  a  sul>it(M|Uonl 
irt  of  the  will,  he  gives  each  of  his  daughters  an  estate  for  life  in  each  hoiino, 
he  result  is,  that  the  plaintiff  is  entitled  to  rocovor  on  undividod  nioioty  of 
le  house  in  question. 

Parke,  B. — ^If  we  were  at  liberty,  to  substitute  our  own  coi\jwlurrn,  in 
e  room  of  what  is  stated  on  the  face  of  the  will,  we  might  |H«rhapii  bo  of 
»inion  that  the  testator  intended  to  divide  the  housos  botwiMMt  t\w  two 
lughters ;  but  we  are  not  to  guess  at  the  meaning  of  the  testator,  but  to 

ia)  19  Ves.  jun.  652.  (d)  5  EaRt,  ftOl. 

(6)  1  P.  Wins.  15.  (e)  3  Merlv.  M7 

(c)  Moor,  593.  (/)  4  Dow.  &  H.  3H7. 


^h»«»  4i*«K 


►•K  #ai 

tn  iLUiL    ff  iBi  Twi  ss^aif«>  n  Tfssn^-^  ^fc'"^**  ^in*i*vwW! 
K  onsBML  iflaor  n  sai  a  jwtMKmor  of  soc^   a^vKS^  . 

tkt  lesMr  uf  -mt  iibuifiir.    laEsamt  enuttftL  li  Dit  lOlve  iiiMi<vidM:  mMi^ 
vm^kL  Uf  be  jBuwiggL  A  ttut  fnssrcmexc 
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Exfheqmtr,      cofifirue  the  wordi  of  the  will,  and  make  them  consisteat  if  we  can.    Hui 

Dov^drau      ^^^  ^  ^°^  ^y  holding  that  the  testator  haft  given  to  each  daughter  an  estate 

Amlot        for  life  in  each  house,  with  renuiinder  to  them  as  tenants  in  oommoo  in  tail 

Datibs.       <^  ^^®"  ^^^  lessor  of  the  plaintiff  will  be  entitled  to  recover  an  undivided 

moiety  of  the  house  in  the  possession  of  Frane99. 

Aldbrson,  B.,  concurred. 

Judgment  for  the  lessors  of  the  plaintiff 


Tripp  and  others.  Assignees  of  Bbnnbtt,  a  Bankrupt,  r. 

Armitagb  and  others. 

B.,  tt  builder.      ^7^0  VER  for  deal  sash  frames  and  other  goods  ^d  chattels.    Pleas:  fint 
undertook  for  a  as  to  all  the  causes  of  action  in  the  declaration  mentioned,  except  a»  fo 

eertain  sum  to      ,        ,,         ,  .  .  _    ,  .  i     i  .       ,        .  , 

buii4  an  hotel  the  alleged  conversion  of  part  of  the  goods  and  chattels  therein  mentioned ; 

o7w*hi^SK^'  that  is  to  say,  of  a  cylinder,  &c..  (not  including  the  deal  sash  franiesX  Not 

defeodanti  Guilty ;  second,  that  the  plaintiffs  were  not  possessed,  as  of  their  own  pio* 

tees! and todo  P^^Y*  ^  ^^^^  assignees  aforesaid,  of  the  said  goods  and  chattels  in  the nirf 

all  the  work,  declaration  mentbned,  to  which  the  said  first  plea  is  pleaded,  or  any  pirt 

plumbing  and  thereof;  and  third,  payment  of  money  into  Court,  in  respect  of  ohaftebail- 


'i!^^^^wl?7to  "^'^^^^  ^  ^^^^  ^^^^  converted  by  the  defendants.     The  plaintiffs  joined  iim 

bi»  done  by  the  on  the  first  and  second  pleas,  and  took  the  money  out  of  Court,  io  satiitM- 

workmen?  It  ^'^^  ^"^  discharge  of  their  demand  pro  temlo. 

T"  TFb  ^^  ^^^  ^^*^^*  before  Lord  Ahinger,  C.  J.,  at  the  GUmeuUrskir^  SumMr 

came  bankrupt,  Assizes,  1838,  the  following  facts  appeared  in  evidence.     The  plaintifls  wen 

lUf^for^e  ^^^  assignees  of  Bennett,  a  bankrupt,  and  the  defendants  were  the  tmstiei 

defendanu  to  of  the  Cheltenham  Hotel  Company.     This  company,  having  determined  npos 

oHhl'^b'lir  building  a  large  hotel  in  Cheltenham,  advertized  for  tenders,  and  sevml 

ready  done,  and  tenders  having  been  sent  in,  they  ultimately  accepted  that  of  the  bankmpl, 

the  aOTeement,  Bennett,  A  certain  agreement  was  thereupon  entered  into  between  Beiuuttt 

lltMl^^  of  the  first  part ;  his  sureties,  of  the  second  part;  and  the  defendant^  of 

B.  80  much  the  third  part    This  agreement  recited,  that  the  company  had  been  (bmcd 

ahmilS  hele^  ^^'  ^^®  purpose  of  building  an  hotel,  with  coach-houses  and  tap,  and  that  plain 

judged  to  be  and  Specifications  had  been  made  by  R,  W.  /,  the  architect  of  the  compsiiy, 

vork^cUrwdy  ^od  that  such  plsus  and  specifications  were  intended  to  be  lodged  with  tk 

dime  and  Hsid 

by  him,  ^Fhe  defendants  employed  a  clerk  of  the  works,  whose  duty  it  wa«  to  inspect  the  ma- 
terials supplied  by  the  bankrupt,  and  none  were  us«k1  upon  the  building  but  such  as  had  heem 
approved  by  him.  Before  the  hotel  was  completed,  B.  became  a  bankrupt.  Shortly  before  th« 
bankruptcy,  some  deal  sash-frames,  the  subject  among  other  things  of  the  present  action, 

uia 


then  made  a  demand  of  the  **  sash-frames,"  and  upon  the  defendants'  refusal  to  delirer  them, 
brought  an  action  of  trover : 

heUL  first,  that  thia  was  a  contract  for  the  performance  of  certain  work,  and  not  for  the  sa1« 
of  gooas,  and  that  the  sash-frames  did  not  become  the  property  of  the  defendants  until  they 
were  fixed  to  the  building.  Held  aiau,  that  aUhough  the  defendants  mii^ht  be  entitled  to  keep 
tile  sash-frames,  for  the  purpose  of  severing  the  puTlies,  yet  a  demand  of  the  sash-framea  gene- 
rally, and  a  general  refusal,  were  evidence  of  a  conversion. 

StmbU,  that  Uie  defendants  need<not  have  pleaded  specially  that  they  kept  the  sash-frames 
for  the  purpose  of  removing  the  puUies. 
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Mud  R.  W.  J,f  for  tlie  joint  use  of  the  said  parties ;  and  that  bj  agreements  of     Et^auar. 
equal  date  therewith,  which  had  been  submitted  to  the  said  Bmnett^  Churehill        thipp 
•nd  Afallory  had  agreed  to  do  the  ironmongery,  and  Mark  Barrett  the  «• 

painting,  plumbing,  and  glazing,  and  that  the  said  Bennett  had  agreed  to  do 
all  the  work,  except  as  aforesaid,  and  papering,  at  the  price  of  15,381^  8#.  4d. 
The  agreement  then  stated,  that  the  said  Bennett  covenanted  for  himself,  his 
heirs,  &c.,  with  the  defendants,  that  he  would  build  the  said  hotel  (except  as 
aforesaid),  and  render  the  same  fit  for  habitation,  to  th^  satisfaction  of  the 
said  R,  W,  /.  the  architect,  by  the  times  therein  mentioned,  (here  were  enume- 
rated various  times,  at  which  portions  of  the  work  were  to  be  completed),  and 
that  if  he  the  said  Bennett  should  neglect  to  complete  any  one  portion  of  the  ^  . 

work  by  the  time  therein  appointed,  or  several  portions  of  the  works,  by  the 
times  respectively  appointed,  he  should  forfeit  and  pay,  to  the  defendants,  as 
liquidated  damages,  the  sum  of  250/.,  and  the  defendants  should  be  entitled 
to  set  off  the  said  sum.  The  agreement  also  contained  the  following  clause  : 
"  And  if  the  said  Jliomae  Hale  Bennett,  his  executors,  or  administrators,  at 
sny  time  or  times,  shall  omit  to  go  on  with,  or  neglect  to  do  the  said  works, 
matters,  and  things  hereby  agreed  to  be  done  by  him,  as  expeditiously  as  he 
might  do,  in  the  judgment  of  the  said  R.  W.  /.,  or  other  architect  of  the  said 
eompany  for  the  time  being,  or  in  case  the  said  notnae  Hale  Bennett  shall 
beoome  bankrupt  or  insolvent,  or  being  arrested,  shall  go  to  gaol  before  the 
said  work  shall  be  completed  and  finished,  then  and  in  any  or  either  of  such 
eases  it  shall  and  may  be  lawful  to  and  for  the  said  Edward  Armitage,  &c. 
(the  defendants),  their  heirs  and  assigns,  to  take  possession  of  the  work  then 
mbready  done  by  the  said  T.  //.  Bennett,  his  executors  or  administrators,  and 
to  avoid  and  put  an  end  to  this  agreement,  and  thereupon  the  several  clauses 
and  agreements  herein  contained,  on  the  part  of  the  said  Edward  Armitage, 
ftc,  their  heirs,  &c.,  shall  be  absolutely  null  and  void  to  all  intents  and  pur- 
poaea  whatsoever :  And  the  said  Edward  Armitage,  &c.,  shall  pay  to  the  said 
Vkomae  Hcde  Bennett,  his  executors  or  administrators,  or  his  or  their 
assignee,  as  the  case  may  be,  so  much  money,  and  only  so  much  money  as  the 
said  R.  W,  /,  or  the  other  architect  for  the  time  being  of  the  said  company, 
aliall  adjudge  to  be  the  fair  worth  of  the  work  actually  done  and  fixed  by  the 
said  T,  H  Bennett  to  the  said  hotel,  as  compared  with  the  whole  work  to  be 
done  for  the  price  of  15,381/.  8^.  4c/.''  It  was  also  stipulated  that  Bennett 
riiould  not  be  paid  for  any  extra  work,  material,  matter,  or  thing  beyond 
ItfiSll.  8«.  Ad,  The  agreement  also  contained  a  proviso,  that  should  the  said 
trasCMs  require  any  additions  to  or  alterations  in  the  said  building,  or  the 
node  6l  doing  the  aame,  and  should,  by  writing  under  their  hands,  counter- 
signed by  R,  W.  /.,  direct  the  same  to  be  done,  then  such  additions  or  varia- 
tions should  be  made,  but  should  not  in  any  respect  break  or  annul  or 
make  void  the  agreement ;  but  the  diflerenoe  caused  by  such  additions  or 
variatkma  should  be  valued  by  the  said  R,  W.  /.,  and  should  be  paid  to  or 
aUowed  to  the  said  BemneU,  as  the  case  might  be.  Then  followed  a  covenant, 
by  the  defendants,  to  pay  the  money  by  instalments  at  certain  da«es,  cor- 
responding with  the  times  at  which  the  specified  works  were  to  be  performed. 
There  was  also  a  proviso  making  the  doing  the  work  a  condition  precedent  to 
payment,  and  making  the  architect's  certificate  necessary  before  payment; 
and  another  proviso,  by  which  all  disputes,  arismg  out  of  the  agreement^ 
were  referred  to  the  arbitration  of  the  R.  W,  /.,  the  architect. 
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This  agreement  was  executed  by  Bennell^  his  sureties,  and  the  defendants. 
The  defendants  employed  a  clerk  of  the  works,  named  ThrnbuU,  whose  duty 
it  was  to  superintend  the  works  whilst  in  progress,  and  examine  the  materials 
furnished  by  the  bankrupt,  and  no  materials  to  which  he  objected  were  enh 
ployed  in  the  building.  Before  the  hotel  was  completed,  Bennett  became  a 
bankrupt.  Shortly  before  this  time,  he  had  in  his  workshop  some  deal  saali 
frames,  in  which  brass  pullies  had  been  inserted  by  Churchill  and  MalUmff 
the  ironmongers  employed  by  the  defendants,  and  in  that  state  they  were  is* 
spected  and  approved  by  the  clerk  of  the  works.  After  the  bankruptcy,  thef 
were  brought  to  the  hotel  premises,  and  being  demanded  by  the  assignees, 
the  defendants  refused  to  give  them  up.  This  demand  and  refusal  consti- 
tuted the  alleged  conversion.  Hy  the  course  of  dealing  between  the  bankrupt 
and  the  defendants,  the  latter  were  in  the  habit  of  making  occiasioned  ad- 
vances to  the  former,  as  the  work  proceeded ;  and  at  the  time  of  the  bank- 
ruptcy, had  advanced  to  him  the  sum  of  816/.  lU.  above  the  value  of  the 
work  that  had  been  done.  Under  these  circumstances,  the  defendants  coo- 
tended  at  the  trial,  that  the  sash  frames,  and  other  property,  having  beeo 
bought  specifically  for  the  hotel,  and  money  having  been  paid  by  the  defend- 
ants upon  them,  they  became  the  property  of  the  defendants,  and  that  at  all 
events  they  had  a  lien  upon  them,  in  respect  of  the  money  so  advanced.  The 
value  of  the  sashes  and  frames  amounted  to  9/.  5s,  On  the  other  hand  it  wu 
insisted,  that  the  property  in  the  sashes  passed  to  the  plaintiffs,  as  assignees* 
Lord  Abingefi  C.  B.,  in  summing  up  the  case  to  the  jury,  said,  that  the 
assignees  were  not  in  possession  of  the  sashes,  that  they  had  no  right  (o  take 
them  with  the  pullies  in  them,  that  they  had  not  any  right  to  claim  the  whole, 
and  that  if  a  certain  witness  was  to  be  believed,  the  defendants  were  entitled 
to  the  verdict.  The  jury  having,  under  this  direction,  found  for  the  defend- 
ants, the  learned  Chief  Baron  gave  the  plaintiffs  leave  to  move  to  enter  a 
verdict  for  9/.  5».,  if  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover  the  value  of  the  sashes.  A  rule  nin  having  been  obtained 
accordingly. 


Mauh  and  Greaves  shewed  cause. — The  property  in  the  sash  frames 
passed  to  the  defendants,  the  trustees,  since  they  must  be  considered  to  have 
paid  for  them  by  means  of  their  advances  to  the  bankrupt,  beyond  the  vahie 
of  the  work  done  by  him.  But  payment  was  not  absolutely  necessary ;  for 
by  the  common  law,  nothing  more  is  requisite  to  pass  property  in  a  chattel, 
than  a  contract  on  good  consideration,  and  a  pointing  out  of  the  specific 
chattel  furnished  under  that  contract.  In  Dixon  v.  YeUes  (a),  Parkey  J.,  says 
"  The  very  appropriation  of  the  chattel  is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to  take  the  specific  chattel,  and  to  pay 
the  price,  is  equivalent  to  his  accepting  possession.  The  effect  of  the  con- 
tract, therefore,  is  to  vest  the  property  in  the  bargainee*''  Here  has  been  tn 
appropriation  of  the  property  ;  for  as  soon  as  the  sashes  were  completed  by 
the  addition  of  the  defendants'  pullies,  and  the  clerk  of  the  works  had  ex- 
pressed himself  satisfied  with  them,  they  vested  in  the  defendants.  The  case 
of  Maberley  v.  Sheppard  (6),  may  be  cited  on  the  other  side,  but  is  not  ap- 


(a)  5  D.  &  Add.  340 ;  2Nev.  &  Man. 
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plicable,  as  it  turned  upon  a  question  of  a  sufficient  acceptance,  under  the 
Statute  of  Frauds  ;  and,  besides,  there  was  no  approval  or  pointing  out  of  the 
things  sold.  The  present  case  is  uidependent  of  that  Statute ;  and,  more- 
over, there  has  been  a  part  payment. — [Parke,  B. — You  say  the  meaning  of 
the  contract  is,  that  the  property  should  pass  to  the  defendants;  but  in 
reality  the  contract  was,  that  the  bankrupt  should  put  the  sashes  into  the 
bouse.  The  agreement  was  that  he  should  be  puid  one  sum  for  the  entire 
work ;  there  was  no  bargain  as  to  each  article.] — There  need  not  be  a  bargain 
(or  each  article  to  enable  the  property  to  pass.  This  case  is  not  to  be 
governed  by  the  Statute  of  Frauds,  which  applies  to  contracts  of  sale  and  de- 
livery only  ;  whereas  there  are  contracts  where  the  snlu  of  goods  is  only  an 
ingredient,  as,  for  instance,  contracts  for  the  performance  of  work  and  sale  of 
goods  at  the  same  time  ;  and  to  such  the  Statute  would  not  apply.  Elliott  v. 
Fybu8(c)^  turned  upon  the  question  of  acceptance.  In  Atkinson  v.  Bell{d), 
there  was  no  specific  appropriation  of  the  machines  furnished  under  the  con- 
tract. Here  the  window  frames  are  the  joint  product  of  the  labour  of  the 
bankrupt,  and  the  materials  of  the  defendants ;  and  by  allowing  the  pullies  to 
6e  put  in,  the  defendants  assented  to  the  vesting  of  the  property  in  them. 
In  Woods  V.  Russell  (e)y  the  rudder  and  cordage  were  approved  by  the  pur- 
chaser of  the  ship,  and  they  were  held  to  pass  to  him.  Clarke  v.  Spence  (/), 
m  also  in  point. — [Parke,  B. — That  case  did  not  proceed  on  the  approval  of 
the  party  who  had  ordered  the  vessel,  but  on  the  agreement  to  pay  by  in- 
stalments.]— In  Rhode  v.  Thwaites  (j/),  property  was  held  to  pass  by  virtue 
of  an  appropriation. — [Lord  Abinger,  C.  B. — Suppose  the  bankrupt  had  kept 
the  frames  in  his  shop,  no  action  for  goods  bargained  and  sold  could  have 
been  brought  against  him  by  the  trustees] — The  rule  of  law,  from  all  the 
cases,  is,  that  where  it  is  agreed  that  certain  articles  are  to  be  the  property  of 
Another,  then,  if  they  are  identified  and  approved  of,  they  pass  to  that  other, 
whether  there  be  a  contract  of  sale  or  not.  The  defendants  are  tenants 
in  common  with  the  assignees  of  the  frames,  and  acquired  a  title  to  them  as 
soon  as  the  pullies,  which  were  their  property,  were  inserted  That  being 
the  case,  they  have  not  been  guilty  of  a  conversion ;  for  a  tenant  in  common 
cannot  be  guilty  of  converting  the  common  property,  unless  he  destroys  it, 
Fennings  v.  Lord  Grenville  (Ji).  But  in  this  case,  the  defendants  have  ap- 
plied the  property  to  the  only  use  to  which  it  was  applicable.  Again,  the 
defendant  had  a  lien  on  these  sashes,  and,  being  in  possession  of  them,  can- 
not be  said  to  have  converted  them.  A  tenant  in  common  may  find  it  neces- 
sary to  carry  away  the  joint  property  for  a  particular  purpose,  as  for  instance, 
to  weigh  it,  and  then  that  act  would  not  constitute  a  conversion.  Here  there 
has  been  no  conversion,  in  fact,  as  the  defendants  were  in  possession  of  the 
property,  and  had  a  lien  upon  it,  and,  therefore,  were  not  bound  to  plead 
specially,  since  by  so  doing  they  would  have  admitted  a  conversion,  whereas 
none,  in  fact,  had  taken  place,  Stancliffe  v.  Ilardttick  (i).  A  special  plea  in 
such  a  case,  would  have  been  bad,  Hartfort  v.  Jones  (j).  The  new  rules 
have  not  made  it  necessary  to  confess  a  conversion. — [Parke,  B. — If  the  goods 


Exetiequer. 
Tripp 

V. 

Armitaoe. 


(c)  10  Bing.  512 ;  4  M.  &  Sett,  389. 

(d)  8  B.  &  Cr.  277 ;  2  M.  &  Rvl.  292. 
{e)  5  B.  &  Aid.  942 ;  1  Dow.  &  R.  587- 
(/)  4  Ad.  &  £11. 448 ;  I  Har.  &  VVol. 

760. 


VOL.  I 


(ir)  6  B.  &  (V.  688 ;  9  Dow.  &  Ryl 
293. 

(/i)  1  Taunt.  241. 
(t)  2  C.  M.  «£  Ros.  1. 
(j)  I  Ld.  Raym.  393. 

2l 


446 


TERM  REPORTS  w  thb  EXCHEQUER. 


Exehequer, 
Tripp 

V. 

Armitaoe. 


have  been  sold,  the  conversion  must  be  justified.  Under  the  new  rules,  the 
plea  of  not  guilty  denies  the  conversion  in  a  diflerent  way  from  what  it  did 
formerly.] — Owen  v.  Knight  {K),  shews,  that  under  a  plea  denying  the  plain- 
tiif^s  possession,  a  lien  may  be  given  in  evidence,  rerrali  v.  Robtnsan  (/), 
is  also  m  point.  The  property  in  the  sashes  passed  to  the  defendants  under 
the  agreement  with  the  bankrupt,  and  they  were  not  bound  to  pay  for  them, 
it  was  stipulated  by  the  agreement,  that  Bennett,  on  failing  to  complete  the 
work  within  the  specified  time,  should  forfeit  250/. ;  that  if  he  became  bank- 
rupt, the  defendants  should  be  at  liberty  to  take  possession  of  the  work 
already  done,  and  that  they  were  to  pay  for  that  portion  only  of  the  work 
that  was  done  and  fixed, — [Parke,  B. — The  defendants  have  not  provided 
in  their  agreement  for  the  case  of  goods  that  might  be  unfinished  at  the  time 
of  the  bankruptcy.] — It  is  submitted,  that  the  property  in  these  sashes  passed 
to  the  defendants,  and  that  this  rule  must  be  discharged. 


R.  V.  Richards,  (  W.  //.  Alexander  witli  him,)  contrd,  was  desired  to  confine 
his  argument  to  the  construction  of  the  agreement,  and  the  question  of  plead- 
ing.— It  is  contended,  on  the  other  side,  that,  under  the  agreement,  the  de- 
fendants were  entitled,  on  Bennetts  becoming  a  bankrupt,  to  take  all  the 
property  that  was  prepared,  and  to  pay  for  that  only  which  was  fixed.  Sucht 
construction  would  be  unjust,  and  at  variance  with  the  words  of  the  agreement, 
which  makes  no  mention  of  sashes,  and  only  provides  for  **  work  "  done. — [Lord 
Abinger,  C.  B. — Without  doubt  the  specification  includes  sashes.]— Tbe 
meaning  of  the  agreement  is,  that  the  trustees  are  to  pay  for  every  thing  of 
which  they  have  the  benefit. — [Lord  Abinger,  C.  B. — If  Bennett  had  neglected 
to  complete  the  work,  he  would  have  forfeited  250/.  under  the  agreement; 
but  if  he  had  gone  to  gaol,  and  had  been  unable  to  pay  the  250/.,  the  aign- 
mont  of  Mr.  Greaves  is,  that  the  defendants  were  entitled  to  take  the  work 
(lone,  as  an  equivalent.] — In  that  case  also,  the  penalty  would  have  attached. 
►Secondly,  the  defendants  are  not  entitled,  under  the  pleas  of  Not  Guilty,  and 
denial  of  the  plaint  ills'  possession,  to  shew  that  they  had  as  good  a  title  to 
the  possession  as  the  plaintiffs'. — [Parke,  B. — The  defendants  say  that  thej 
have  a  right  to  separate  the  pullies  from  the  frames,  and  to  take  the  sashes 
for  that  purpose.] — It  may  be  admitted,  that  where  two  parties  are  in  joint 
possession  of  any  property,  neither  can  bring  trover ;  but  here,  the  bank- 
rupt alone  was  entitled  to  the  sash  frames :  for  the  pullies  which  belonged  to 
the  defendants  were  mere  adjuncts.  Can  the  owner  of  a  horse  which  is  har 
nessed  to  another's  cart,  justify  taking  away  both  horse  and  cart? — [Lord 
Abinger,  C.  B. — Suppose  a  demand  is  made  of  both. — Parke,  B. — If  both  are 
demanded,  and  the  owner  of  the  horse  keeps  both,  in  my  opinion,  he  wouW 
be  guilty  of  a  conversion.] — He  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — I  own  I  have  felt  anxious  to  find  a  ground  for  sus- 
taining this  verdict,  as  the  case  before  us  is  an  extremely  hard  one.  The  de- 
fendants pay  money  into  Court  as  to  certain  property,  and  succeed  in  making 
out  a  defence  as  to  the  whole,  with  the  trifling  exception  of  some  sash  frames; 
and  the  omission  to  pay  money  into  Court,  in  respect  of  these,  will  cause 
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tbem  to  lose  the  verdict.    I  cannot  adopt  the  first  argument  of  the  defendants,       Exthequer. 

that,  by  the  approbation  of  the  clerk  of  the  works,  and  the  insertion  of  the         Trxpp 

pullies,  the  property  in  the  sash  frames  passed  to  them.      The  contract  in 

this  case  is  not  to  buy  certain  moveables,  but  to  make  and  ^x  articles  to  a 

Iraildingy  and  until  they  are  fixed,  no  property  passes.     The  defendants  were 

sot  bound  to  pay  for  them  till  they  were  put  up,  and,  without  doubt,  if  they 

bad  been  destroyed  by  fire,  either  wilfully  or  accidentally,  the  bankrupt  could 

not  have  been  called  upon  to  make  them  good.      The  property  remained  in 

the  bankrupt,  although  it  had  been  approved  by  the  servant  of  the  defendants. 

Tlie  second  point  is,  whether  this  was  work  done  so  as  to  entitle  the  trustees 

to  take  possession  of  it.      Admitting,  according  to  Mr.  Greaves^  argument, 

Uiat  the  bankrupt  intended  these  sashes  to  belong  to  the  defendants,  in  the 

mtent  of  his  bankruptcy,  that  contract  would  not  bind  the  assignees.      The 

foods  of  the  bankrupt  became  the  property  of  the  assignees,  from  the  time  of 

the  bankruptcy.     One  question  remains,  whether  the  defendants,  who]  were 

tte  owners  of  the  pullies,  had  a  right  to  take  away  the  frames,  and  refuse  to 

le-deliver  them.    The  demand  was  of  the  sashes,  not  of  the  pullies.    But  was 

Aere  not  evidence  of  conversion  on  the  first  taking  1     The  defendants  took 

possession  of  the  sashes  as  their  own ;  they  did  the  same  with  many  other 

articles.     If  the  jury  thought  they  took  them  as  claiming  a  right  to  them,  that 

would  be  a  conversion.     The  refusal  given  by  the  defendants  to  the  assignees 

is  a  refusal  to  deliver  the  frames.    If  the  refusal  had  been  qualified,  if  it  had 

been  accompanied  by  a  statement  that  the  defendants  had  not  had  time  to 

separate  the  pullies  from  the  frames,  that  would  have  destroyed  the  evidence 

of  conversion.     But  the  result  of  the  general  demand,  and  general  refusal, 

was«  that  the  defendants  declined  to  deliver  them  in  an  any  state.      The  rule 

imist,  therefore,  be  absolute,  to  enter  a  verdict  for  the  plaintiffs  for  7/.  16^., 

the  value  of  the  frames  without  the  pullies. 

Parkb^  B. — I  am  also  of  opinion  that  this  rule  must  be  made  absolute. 

-  The  answer  to  the  defendants'  argument,  on  the  first  point,  is  short.  We 
■mst  look  to  the  contract  between  the  parties,  to  see  what  property  passed . 
j9ere  there  was  no  agreement,  as  to  this  particular  chattel.  The  contract  was, 
that  the  bankrupt  should  build  a  house,  and  Bx  window  frames  in  it,  and  the 
flames  were  not  to  become  the  property  of  the  defendants  till  they  were  fixed 

;  Ip  the  freehold.  It  is  argued,  that  the  approbation  of  the  surveyor  constitutes 
an  acceptance  by  the  defendants,  but  it  was  not  made  eo  animo :  its  only 
elgect  was  to  compel  the  bankrupt  to  use  good  materials.  Two  questions 
then  remain ;  the  first  is,  whether  the  trustees  were  entitled  to  take  the  frames 
as  work  done  within  the  meaning  of  the  contract.  Now  if  we  look  to  the 
prior  and  subsequent  parts  of  the  contract,  we  shall  see  that  the  object  was 
not  that  the  bankrupt  should  prepare  windows,  but  that  he  should  Gx  them, 
and  the  trustees  were  to  pay  for  the  value  of  the  work  done  and  fixed  ;  the 
worky  therefore,  cannot  be  considered  to  be  done  until  it  is  fixed.  Bank* 
roptcy  is  a  misfortune,  and  not  a  crime,  and  cannot,  therefore,  entitle  these 
ddendants  to  obtain  more  than  is  their  due.  They  are  to  pay  for  all  the 
works  that  are  completed  and  fixed,  and  are  to  take  what  they  pay  for  and  no 
more.  They  are  not  entitled  to  take  the  sashes.  Supposing  this  contract 
comprehends  moveables,  it  is  not  to  come  into  operation  until  after  the  bank- 
ruptcy, and  even  then  it  is  uncertain  whether  the  option  of  taking  the  work 


448 


TERM  REPORTS  in  thk  EXCHEQUER. 


KXCMtpUTt 


done,  stipulated  for  in  the  agreement,  will  be  exercised  by  the  defendants  or 
not.     Besides,  by  the  bankruptcy,  the  property  is  transferred  to  the  assignees. 
Again,  as  this  court  is  placed  in  the  situation  of  a  jury,  I  think  we  must  say 
that  the  window  frames  were  m  the  apparent  ownership  of  the  bankrupt    It 
may  be  a  different  question,  whether  f  he  pullies  were  so,  as  they  belonged  to 
the  trustees.     The  trustees,  however,  were  not  entitled  to  take  possession  of 
the  sashes.     The  next  question  is.  whether  there  has  been  a  conversion.    Hie 
contract  being  dissolved,  the  parties  remai/i  in  $tcUu  quo.     Here  then  tie 
window  frames  with  pullies  attached  to  them.      I  think  the  frames  must  be 
considered  the  principal,  and  the  pullies  the  accessaries.     The  parties  theo 
being  in  the  same  state  as  before  the  contract,  the  owners  of  the  pollief 
would  be  entitled  to  have  nothing  more  than  their  pullies  back  again,     fiot 
we  find  that  the  entire  frames  are  taken  away  bodily  to  the  defendants*  pre- 
mises, and  a  convenient  time  for  separating  the  pullies  from  them  haviiig 
elapsed,  that  was  sufficient  evidence  that  the  defendants  took  them  away,  not 
for  the  purpose  of  removing  the  pullies,  but  under  a  claim  of  property  to  the 
frames  themselves.     The  conversion  was,  therefore,  made  out 


The  plaintiff 
having  arrested 
the  defendant 
on  a  writ  of  at- 
tachment out  of 
Chancery,  lodg- 
ed with  the 
sheriff  a  eapioi 
utlagatum 
against  him. 
The  attachment 
was  afterwards 
set  aside  by  the 
Master  of  the 
Rolls  as  irregu- 
lar:—A^ 
that  the  de- 
fendant, who 
had  been  de- 
tained in  pri- 
son, was  enti- 
tled to  be  dis- 
charged out  of 
custody  on  the 
writ  01  citfiat 
ntlagatum. 


GuRPfBY,  B. — The  property  in  the  sashes  did  not  pass  out  of  the  bankrupt. 
The  defendants,  however,  had  a  right  to  sever  the  pullies ;  but  thej  take 
the  frames  as  well  as  the  pullies,  and  refuse  to  give  up  the  former. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  for  IL  16a, 
the  value  of  the  frames,  exclusively  of  the  pullies. 


Hall  v.  Hawkins. 

npniS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  defend- 
ant should  not  he  discharged  out  of  custody,  and  why  the  plaintiff  should 
not  pay  the  costs  of  the  arrest  and  of  this  application.  On  the  17th  Deeembtr, 
1838,  the  defendant  was  arrested  on  a  writ  of  attachment,  issuing  out  of  the 
Court  o{  Chancery t  for  contempt,  in  not  paying  the  sum  of  161^  ]8«.  for  costs 
due  to  the  present  plaintiff.  On  the  evening  of  the  1 7th,  whilst  the  plaintif 
was  in  custody  under  the  attachment,  a  writ  of  capias  uUagaium,  issuing  oat 
of  this  Court  at  the  suit  of  the  present  plaintiff,  was  lodged  with  the  sheriC 
On  the  20th  December  the  defendant  made  an  application  to  the  Master  of 
the  Rolls,  that  the  attachment  might  be  set  aside  for  irregularity,  and  that  be 
might  be  discharged  out  of  custody.  The  Master  of  the  Rolls  ordered  the 
attachment  to  be  discharged  for  irregularity.  The  defendant  still  remaining 
in  prison  on  the  writ  of  capias  utlagatum,  obtained  the  present  rule,  againit 
which 

Bar  stow  now  shewed  cause. — If  the  writ  of  attachment  under  which  the 
defendant  was  arrested  had  been  void,  he  would  have  been  entitled  to  be  dis- 
charged out  of  custody  on  the  capias  vtlageUum  ;  but  the  first  writ  was  irre- 
gular only,  and  that  circumstance  distinguishes  this  case*  from  Banaiii. 


HILARY  TERM,  1839. 

Price  (a).  Againi  the  defendant  is  detained  under  a  writ  of  eapia$  utlagaium, 
which  is  a  process  issuing  from  the  crown,  and  therefore  diflerent  from  a  cu« 
ca,  which  is  for  the  benefit  of  the  individual.  He  cited  Mackie  v.  Warren  {b\ 
and  referred  to  The  Mayor  of  Kingston-upor^HuU  v.  Bubb  (c),  Goodman  v. 
London  {d). 

R,  V,  Rt'charde,  contrd,  was  not  called  upon  by  the  Court. 

Lord  Abinger,  C.  B. — In  the  present  case  the  defendant  has  been  arrested 
bj  the  same  party  who  previously  sued  out  against  him  a  writ  of  attachment, 
which  was  pronounced  irregular ;  and  he  was  arrested  whilst  in  custody  under 
that  irregular  writ.  If  the  arrest  had  been  made  by  the  sheriff,  it  might  per- 
haps have  been  legal ;  but  it  is  certainly  not  so  when  made  by  the  plaintiff 
under  the  circumstances  of  this  case.  The  plaintiff  is  seeking  to  take  ad- 
vantage of  his  own  wrong. 

Parks,  B. — I  am  of  the  same  opinion.  The  plaintiff  is  attempting  to  de- 
rive an  advantage  from  his  own  wrong.  If  a  party  improperly  places  another 
in  custody,  he  is  not  permitted  to  keep  him  there.  In  this  case  the  sheriff  is 
protected.  I  entertained  some  doubt  at  first  whether  there  might  not  be  a 
distinction  between  a  writ  of  ca.  sa,  and  of  capias  uilagalum,  as  regarded  the 
defendant's  claim  to  be  discharged  out  of  custody ;  but  I  now  thmk  there  is 
no  distinction,  inasmuch  as  the  latter  writ  would  not  have  issued  but  for  the 
act  of  the  plaintiff.     The  nile  must  be  made  absoluta 

Rule  absolute. 
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Exdisquer, 


(a)  9  Bing.  566 ;  2  M.  &  Scott,  144. 

(b)  5  Bing.  176 ;  2  M.  &  Pa.  179. 


(c)  1  Dowl.  151. 

(d)  2  Dowl.  504. 


Straker  V,  Graham. 

A  8SUMPSIT  for  freight  and  general  average.  At  the  trial  before  The  Court  will 
Williams,  J.,  at  the  Livervool  Summer  Assizes,  the  principal  question 
in  the  cause  was,  whether  the  master  of  the  vessel,  as  agent  of  the  plaintiff^ 
bad  oroitted  for  an  unreasonable  time  to  present  certain  bills  of  exchange, 
payable  at  sight,  and  had  thereby  made  them  his  own.  The  jury  after  de- 
liberating thirty  hours,  found  a  verdict  for  the  defendant,  on  the  ground  of 
the  agent  having  kept  the  bills  an  unreasonable  time.  A  rule  was  obtained 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence,  and 
also  on  an  affidavit  of  the  plaintiff's  attorney,  who  stated  that  after  the  deli- 
very of  the  verdict,  he  had  been  informed  by  a  juryman,  that  the  jury  had 
determined  the  question  by  drawing  lots. 

Cresswell  and  Cowling  now  shewed  cause,  and  contended  that  the  Court 
would  not  allow  the  verdict  to  be  disturbed  by  means  of  the  affidavit  of  a 
juror,  still  less  would  they  receive  an  affidavit  of  what  was  said  by  any  of 
the  jaiy.     (They  then  argued  the  case  on  the  other  ground.) 


not,  on  a  motion 
for  a  new  trial, 
receive  the  affi- 
davit of  a  party, 
stating  that  he 
was  infirrmed 
by  one  of  the 
jury  that  the 
verilict  was  de- 
cided by  the 
drawing  of  lots. 
Nor  is  the  affi- 
davit of  a  jury- 
man himself 
admissible  for 
this  purpose. 
The  Court 
will  receive  the 
affidavit  of  a 
party   who 
actually  saw 
the  jury  draw 
lots,  or  take  the 
necessary  step* 
for  that  pur- 
pose 
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Exrheqtur. 

Straker 
Gram  AM. 


Atcherley,  Serjt.,  contrd,  cited  Owen  v.  Warburton  (a),  Fry  v.  Hardy  {b). 
Hale  V.  Cove  (c),  AyleU  v.  Jewel  (d). 

Lord  A  DINGER,  C.  B. — I  wish  to  be  understood  as  stating  distinctly  that 
this  affidavit  cannot  be  received.  I  am  surprised  that  it  was  ever  placed  on 
the  files  of  the  Court;  it  ought  never  to  have  been  there.  It  is  not  even  an 
affidavit  by  a  juryman,  of  what  took  place  in  the  jury-room,  but  of  what  was 
said  by  one  of  the  jury  to  the  plaintiff's  attorney,  after  the  delivery  of  the 
verdict.  If  such  affidavits  were  received,  no  verdicts  would  be  safe.  If,  in- 
deed, we  had  had  the  evidence  of  some  one  who  saw  the  jury  draw  lots,  or 
send  for  a  dice  box  ;  in  that  case,  however  satisfied  I  might  be  with  the  ver- 
dict, I  should  think  it  right  to  set  it  aside.  But  the  rule  cannot  be  made 
absolute  on  the  present  ground. 


Parke,  B. — I  think  this  affidavit  cannot  be  received.  It  is  an  established 
rule,  that  an  affidavit  of  a  juryman,  alleging  his  own  misconduct,  cannot  be 
read.  The  Courts,  indeed,  have  received  an  affidavit  of  what  a  bye-staoder 
has  heard  fall  from  the  jury,  but  that  is  a  very  different  matter.  I  wish  to 
be  understood  as  founding  my  opinion  on  the  general  principle,  that  it 
would  be  fatal  to  the  administration  of  justice  if  such  an  affidavit  were 
admitted. 

At  PERSON,  B. — I  entirely  concur  in  the  rejection  of  this  affidavit  It 
contams  a  statement  of  a  fact,  which  it  appears,  some  juryman  alleged  to 
have  taken  place  in  the  jury-room.  How  can  we  tell  that  such  fact  actuallj 
took  place  ?  The  only  means  of  raising  the  question  would  be  by  the  affi- 
davit of  a  juryman ;  and  such  affidavit,  if  produced,  could  not  be  read 
(The  Court  after  hearing  the  arguments  on  the  other  point,  discharged  the 
rule  on  both  grounds.) 

Rule  discharged  (e). ' 


(a)  1  New  R.  326. 

(b)  Sir  T.  Jones,  83. 

(c)  I  Stra.  642. 

(d)  2  W.  Black.  1299. 

(e)  There  appear  to  be  only  two  cases 
in  which  the  Courts  have  received  affi- 
davits of  what  was  said  by  jurymen  to 
other  persons.  Those  ca«e8  are  Dent  v. 
Hundred  of  Hertford,  2  Salk,  645 ;  Parr 
V.  Seamrsj  Barnes'  Notes,  438.  An 
affidavit  of  this  kind  was  refused  in 
Aylett  V.  JetctU,  2  W.  Black.  1299 ; 
and  in  Hindle  v.  Birch,  8  Taunt  26 ; 
1  Moore,  455.  In  Philips  v.  Fowler, 
Barnes'  Notes,  441,  the  affidavit  of  a 

juror  was  received;  and  the  same  ap- 
pears to  have  been  tlic  case  in  Hale  v. 
Cove,  1  Stra.  642.  In  irats  v.  Brains, 
Cro.  Eliz.  778,  which  was  an  appeal  of 


murder,  the  Court  examined  the Juron 
separately  as  to  the  grounds  of  their 
finding,  and  on  discovering  that  they  had 
misconducted  themselves, sent thennacfc 
to  reconsider  their  verdict,  and  fined  and 
imprisoned  ten  of  them.  In  Fasie  t. 
Dvlaval,  1  T.  Rep.  11,  and  in  Owen^ 
IFarburton,  1  N.  Rep.  326,  the  Court 
neld  that  they  ought  not  to  receive  the 
affidavit  of  jurors,  who  stated  that  the 
verdict  had  been  decided  by  lot.  In  Jack- 
son V.  IFiiliamson,  2  T.  R.  281 ,  the  Court 
refused  to  receive  the  affidavits  of  all  the 
jurv  who  stated  that  by  mistake  tbef 
had  given  a  verdict  for  a  smaller  sum 
than  they  intended  the  plaintiff  to  re- 
ceive. A  nd  see  Davis  v.  Ttiylor,  2  Chit 
Rep.  268  ;  Clarke  v.  Stevenson,  2  Blade 
803;  MiUom  v.  Hayward,  9  Price,  13i 
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Davis  and  another  v.  Lovell.  Exchequer. 

I  for  not  attending  as  a   witness,  in  pursuance  of  a  subpoena.—  Tlie declaration 

'he  declaration  stated,  that  whereas  in  a  certain  action  of  ejectment  JJJereis  in^a 

spending,  such  proceedings  were  held,  that  ailerwards,  to  wit,  on  the  certain  acti.m 

farchy  1838,  before  certain  justices  of  Assize  and  Nisi  Prius,  of  such  proceed- 

idy  the  Queen,  to  wit,  at  Taunton,  in  the  county  of  Somerset,  a  cer-  Jhft'aTwrwl, 

ue  before  them  loined  in  the  said  plea,  came  on  to  be  tried:  And  on  the  Slat 

s  before  the  trial  of  the  said  issue,  to  wit,  on  the  2]Bi  March,  the  now  before  cenain 

fs  prosecuted  out   of  the  Court  of  Exchequer  a  writ  of  subpoena,  juatices  of  As- 

i  to  the  now  defendant,  and  one  John  Doe  ;  by  which  said  writ,  our  I^dy  p^w,  at  rotm- 

•een  commanded  the  said  now  defendant  to  appear  before  her  justices,  '°~'  J°  *5® 

c*  rrt  •      county  of 

d  to  hold  the  Assizes  in  and  for  the  county  of  Somerset,  at  Taunton,  in  Somerget,  a  cer- 

1  county,  on  Saturday,  the  31st  March  then  instant,  and  so  from  fJl-e^hem^^ 

day  until  that  cause  should  be  tried,  to  testify  the  truth,  &c.,  in  the  joined  in  the 

tion  so  depending  as  aforesaid,  and  at  the  aforesaid  day  to  be  tried ;  on  to  l^tried : 

o  to  produce  and  show  forth  on  the  trial  of  the  said  issue,  certain  ^°^  whereas 

._.-        ,..rt./v  t  %    ^  .ii.t       oefore  the  trial 

2nts ;  which  said.writ  the  plamtiHs  afterwards  and  before  the  trial  of  the  of  thetaid issue, 
;ue,  to  wit,  on  the  2d  April,  in  the  year  aforesaid,  caused  to  be  made  2iat  Mordf^Uie 
and  shewn  to  the  now  defendant,  and  then  caused  a  copy  to  be  left  plaintiffs  sued 
le  now  defendant,  and  then  tendered  and  offered  and  paid  to  the  now  directed tothe 
mt,  a  certain  sum  of  money,  to  wit,  the  sum  of  6/.,  being  a  reasonable  defendant, 
money  for  his  costs  and  charges  in  and  about  his  attendance  as  a  him  to  appear 
$,   according  to  the  tenor  of   the  said  writ  of  subpoena ;   and  that  ^.^^^^^  *^®  j^ 
jh  the  appearance  of  the  send  defendant  u:as  necessary  and  material  to  hold  the  As- 
said  trial  of  the  said  issue,  and  although  the  said  defendant  could  and   ?h"comiiy1)f°' 
m  obedience  to  the  said  writ  of  subpoena,  have  appeared  at  the  said  Somerset,  at 
the  said  issue,  and  could  and  might,  in  obedience  to  the  said  writ  of  said  county,  on 
na,  have  produced  and  shewn  forth,  or  caused  to  be  produced  and  ^^^^A^^'}^^ 

I  \       '  11  i.  •!  i_         -I'li-i  •••.  SUtMorcftthen 

forth,  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue  Inaunt,  and  so 
d  documents  so  mentioned,  and  referred  to  in  the  said  writ  of  subpoena  tilHhat^cause'^' 
esaid,  and  thereby  so  required  to  be  produced  and  shewn  forth  as  should  be  tried, 
id,  and  although  the  production  and  shewing  forth  of  the  said  docu-  in  thVsaid  ^ ' 

action  then  de- 
pending, and  to  produce  certain  documents  on  the  trial  of  the  said  issue,  and  that  although 

■  th< 


the  defendant  might  have  appeared  at  the  trial  of  the  said  issue,  and  might  have  produced  the 
said  documents  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue,  yet  the 
defendant  would  not,  at  the  time  and  place  aforesaid,  on  the  trial  of  the  said  issue,  at  tne  time 


said  documents  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue,  yet  the 
defendant  would  not,  at  the  time  and  place  aforesaid,  on  the  trial  of  the  said  issue,  at  tne  time 
and  place  aforesaid,  produce  the  said  documents.    The  replication  stated,  that  the  trial  of  the 


said  issue  in  the  said  declaration  mentioned  took  place  on  the  6th  day  of  April,  1S38,  and  that 
the  defendant  could  have  appeared  at  the  said  trial  of  the  said  issue. 

Held,  first,  that  it  sufficiently  appeared,  on  general  demurrer,  that  the  trial  referred  to  in  the 
subposna  took  ])lace  at  the  Assises  mentioned  in  the  declaration. 

Secondly,  that  an  averment  that  "the  appearance  of  the  defendant  was  material  and  nectssainf 
at  tho  trial,"  was  equivalent  to  an  averment  that  the  plaintiffs  had  a  good  cause  of  action. 

Tldrdly,  that  an  action  will  lie  for  disobedience  to  a  subpoena  served  after  the  firnt  day  of  the 
Assizes,  and  commanding  the  witness  to  attend  on  that  day,  and  so  from  day  to  day  until  the 
cause  is  tried,  provided  the  trial  takes  place  within  a  reasonable  time  after  service  of  the 
subpoina. 

Fourthly,  that  it  is  not  npcessarv  to  aver  that  the  absence  of  the  defendant,  as  a  witness,  was 
the  sole  cause  of  the  plaintiffs  failing  in  their  action.  That  that  fact  is  important  only  yriih. 
regard  to  the  amount  of  damages  to  be  recovered  in  an  action  against  such  witness. 

Fiftldy,  that  an  averment,  that  the  defendant  would  not  appear  or  produce  certain  documents  at 
the  time  and  place  of  trial,  although  he  was  then  and  there  solevMUMenUedwpon  for  that  purpose, 
ib  sufficient  on  general  demurrer. 
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ments  were  material  evidence  for  the  now  plain  tiffs  on  the  said  (rial,  whereof 
the  now  defendant  then  had  notice,  yet  the  said  defendant  did  not  nor  would 
at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue,  either  ap- 
pear or  produce,  and  shew  or  cause  to  be  produced  or  shewn  forth,  the  said 
documents  so  mentioned  and  referred  to  in  the  said  writ  of  subpcena  as 
aforesaid,  or  either  of  them,  although  the  now  defendant  was  then  and  there 
MoUmnly  called  upon  for  those  purposes,  and  had  no  lawful  or  reasonable 
excuse  or  impediment  to  the  contrary  ;  but  therein  wholly  neglected  and  re- 
fused so  to  do,  and  by  reason  thereof  the  plaintiffs  were  then  forced  and 
obliged  to  allow  the  nominal  plaintiff  to  become,  and  he  was  then  nonsuited 
in  the  said  action. 

Plea :  that  the  said  Assizes  at  which  the  said  defendant  was  required,  i>? 
the  said  writ  of  subpcena,  to  attend  as  aforesaid,  commenced  and  were  held  at 
TauntoHf  in  the  said  county,  on  Saturday y  the  3l8t  day  of  March,  in  the 
year  aforesaid,  being  the  day  in  the  said  subpoena  in  that  behalf  mentioned 
as  aforesaid  ;  and  the  defendant  further  says,  that  ader  the  expiration  of  the 
said  31st  day  o{  March,  to  wit,  on  the  2d  day  o{  April,  in  the  year  aforesaid, 
and  not  before,  the  said  plaintiffs  for  the  first  time  caused  to  be  made  known 
and  shewn  to  the  said  defendant,  the  said  subpoena,  and  a  copy  thereof  to  be 
left  with  him  as  aforesaid,  he  the  said  defendant  then  being  at  WelU^  in  the 
said  county,  at  a  distance,  to  wit,  thirty  miles  from  Taunton  aforesaid. 

Replication:  that  the  plaintiffs  caused  the  said  writ  of  subpoena  to  be 
made  known  and  shewn  to  the  defeiidaht,  and  a  copy  thereof  to  be  lefl  with 
him,  on  the  said  2d  day  of  April,  in  the  year  aforesaid ;  and  that  the  trial  of 
the  said  issue,  in  the  said  declaration  mentioned,  took  place  and  was  had 
after  the  said  service  of  the  said  writ  of  subpoena,  on  the  6th  day  of  AprU 
in  the  year  aforesaid  and  not  before ;  and  at  the  time  of  the  said  service  of 
the  said  writ  of  subpoena,  the  defendant  had  notice  that  the  said  issue  had 
not  then  been  tried,  and  that  a  reasonable  time  elapsed  after  the  said  service 
of  the  said  writ  of  subpoena,  and  before  the  said  trial  of  the  said  issue, 
whereby  and  wherein  the  defendant  could  and  might,  in  obedience  to  the 
said  writ  of  sub|Miina,  have  appeared  at  the  said  trial  of  the  said  issue,  and 
could  and  mi^^ht  in  obedience  to  the  said  writ  of  subpoena,  have  produced  the 
said  ducuinenls  so  mentioned  and  referred  to  in  the  said  writ  of  subpoena,  and 
thereby  so  required  to  be  produced  and  shewn  forth,  as  in  the  declaration 
mentioned. 

Demurrer  and  joinder. 

The  causes  of  demurrer  assigned,  were  as  follows : — that  although  the  said  re- 
plicntion  does  not  traverse  that  the  said  Assizes  at  which  the  said  defendant  was 
required  by  the  said  writ  of  subpoena  to  attend,  and  produce  the  said  documents, 
and  testify  as  aforesaid,  were  held  at  Taunton,  in  the  county  aforesaid,  on 
Saturday  the  3l8t  day  of  March,  in  the  year  aforesaid,  being  the  day  in  the 
said  subpoena  in  that  behalf  mentioned,  as  alleged  in  the  said  first  plea,  yet  the 
said  replication  confesses  and  admits  that  the  plaintiffs,  after  the  expiration  of 
the  said  31st  day  of  March,  to  wit,  on  the  2d  day  of  April,  in  the  year  afore- 
said, and  not  before,  caused  to  be  made  known  and  shewn  to  the  said  defend- 
ant the  said  6ubpa?na,  and  a  copy  thereof  to  be  left  with  him  as  aforesaid; 
and  that  it  is  not  alleged,  nor  does  it  appear  that  the  said  Assizes,  in  the  said 
subpoena  mentioned,  were  continued  after  the  expiration  of  the  said  3l8t  day 
o^  March  aforesaid,  and  at  the  time  of  and  after  the  service  of  the  said  sub- 
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pcena  as  aforesaid,  or  that  the  defendant  had  any  notice  thereof;  and  that  it  ExtUt^uer. 
n  not  alleged,  nor  does  it  appear,  that  the  defendant  could  and  might,  in  obe- 
dience to  the  said  8ubpa3na  have  appeared  at  the  said  Assizes,  therein  men^ 
tioned  as  aforesaid,  nor  that  he  had  any  notice  that  the  said  issue  would  be 
tried  at  the  said  Assizes,  ader  the  service  of  the  said  subpoena  as  aforesaid, 
nor  that  the  said  trial  of  the  said  issue  did  in  fact  take  place  at  the  said 
Assizes  in  the  said  subpcena  mentioned,  and  not  at  a  subsequent  and  other 
Assizes,  or  elsewhere. 

Butt,  in  support  of  the  demurrer. — The  Assizes  began  on  the  3l8t  March. 
The  service  of  the  subpcena  was  on  the  2d  April;  at  that  time,  in  point  of 
law,  the  Assizes  were  concluded.  There  is  no  averment  that  they  continued 
beyond  that  day.  Again,  although  it  is  stated  in  the  replication  that  the 
cause  was  tried  on  the  6th  Aprils  it  is  not  averred  that  it  was  tried  at  the 
Assizes  to  which  the  subpcena  related. — [Lord  Abinger,  C.  B. — That  fact  is 
sufficiently  averred,  if  the  declaration  and  replication  are  taken  together.] — 
Secondly,  the  statement  of  the  plaintiffs,  that  "  the  appearance  of  the  de- 
fendant was  material  and  necessary,"  is  not  sufficient.  It  ought  to  have  been 
alleged  that  the  plaintiffs  had  a  good  cause  of  action,  which  would  have  en- 
abled them  to  get  the  verdict,  but  for  the  absence  of  the  defendant ;  and 
that  the  non-appearance  of  the  latter  was  the  tole  cause  of  their  being 
nonsuited.  If  the  averments  of  the  plaintiffs  are  held  sufficient,  it  will  follow 
that  they  will  be  entitled  to  recover,  although  their  failure  may  have  been 
occasioned  by  the  absence  of  other  witnesses,  in  addition  to  that  of  the  de 
fendant. — [Aldersorij  B. — If  that  argument  is  valid,  all  those  witnesses  would 
have  the  same  excuse.  Suppose  the  case  had  gone  to  the  jury,  and  they 
had  found  a  verdict  for  the  defendant,  how  could  the  plaintiffs  prove  that 
the  verdict  wjis  owing  to  the  absence  of  the  present  defendant?  A  juryman 
could  nut  be  called  to  prove  that  fact] — Suppose  the  plaintiffs  had  failed  at 
the  trial  for  want  of  proving  five  links  in  a  derivative  title,  of  which  the  do- 
cuments in  the  possession  of  the  defendant  formed  one  link,  ought  they  to 
recover  against  the  defendant,  merely  because  his  evidence  might  in  some 
sense  be  called  "  materiar'  ? — [Parke,  B. — That  argument  goes  rather  to  the 
question  of  damages  than  to  the  right  of  action.] — In  Masterman  v.  Ju(Uon(a), 
which  was  an  action  for  not  obeying  a  subpoena,  the  declaration  stated  that 
the  defendant  could  have  given  "  material  evidence"  for  the  plaintiffs,  and 
that  by  reason  of  his  non-appearance,  *'  and  on  no  other  account  whatso- 
ever, the  said  plaintiffs  were  nonsuited."  So  in  Amey  v.  Long  (6),  it  was 
stated  in  the  declaration,  that  the  warrant  omitted  to  be  produced  was  "  ma- 
terial evidence  for  the  plaintiff*  on  the  said  trial,  and  would  have  enabled  the 
plaintiff*  to  have  obtained  a  verdict  on  the  said  issue,  against  the  said  K,  S^ 
In  Alullett  v.  Hunt  (c),  the  declaration  alleged  that  the  defendant  could  have 
given  *'  material  evidence  for  the  plaintiffs  i"  that  **  without  his  evidence  the 
plaintiff's  coutd  not  safely  proceed  to  the  trial ;"  and  that  by  reason  of  his 
absence,  and  because  the  plaintiffs  could  not  safely  proceed  to  the  trial  of  the 
cause,  they  were  forced  to,  and  did  withdraw  the  record.  There,  indeed,  the 
words  were  held  to  be  equivalent  to  an  averment,  that  there  was  a  good  cause 
of  action ;  but  the  ground  of  that  judgment  is,  that  the  case  came  before  the 

(a)  8  Bing.  224..  (c)  1  Cr.  &  M.  754. 

(b)  9  East,  474. 
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Court  after  verdict — [^Parke,  B. — Is  there  any  di (Terence,  as  respects  this 
question,  between  a  verdict  and  general  demurrer? — A&lerson,  B. — ^The 
averment  in  this  case  is  in  substance  the  same  as  the  allegation  in  MuUett  v. 
Hunt.  The  plaintiffs  state  that  "  the  appearance  of  the  defendant  wag 
material  and  necessary ;"  that  is  equivalent  to  a  statement  that  they  had  s 
good  cause  of  action.] — It  ought  to  have  been  averred,  that  the  defendant  was 
called  upon  at  the  trial  under  such  circumstances,  as  rendered  him  L'able  to 
an  attachment  for  a  contempt.  The  declaration  should  have  stated  that  he 
was  called  upon  his  subpoena,  or  by  the  Court,  or  after  the  time  of  attendance 
mentioned  in  his  subpoena.  It  is  not  enough  to  allege  that  he  was  "  solemn!? 
called  upon." — [Parker  B. — That  averment  is  sufficient  on  general  demurrer.] 
— Again,  this  action  cannot  be  maintained.  It  is  brought  against  the  de- 
fendant for  not  appearing,  according  to  the  exigency  of  the  writ  of  subpoena. 
Now,  that  writ  was  served  on  the  2d  Apnl,  and  calls  upon  the  defendant  to 
appear  on  the  Zlst  March. — [Parker  B. — The  subpoena  commands  the  de- 
fendant to  appear  from  day  to  day  till  the  cause  is  tried ;  that  is  the  man- 
date of  the  writ ;  is  he  not  bound  to  obey  it,  if  it  is  served  at  a  convenient 
time  ?] — In  Alexander  v.  Dixon  (cQ,  it  was  held  that  an  attachment  would 
not  lie  for  disobeying  a  subpoena,  which  was  not  served  until  after  the  day 
mentioned  in  it  for  the  appearance  of  the  witness. — [Parke,  B. — The  ground 
of  refusing  the  attachment  in  that  case  was,  that  the  witness  had  received  no 
notice  that  the  caise  had  not  been  tried  on  the  day  that  he  was  commanded 
to  appear.] — It  is  not  alleged  here  that  the  defendant  had  time  to  be  present 
at  the  trial. — [Parke,  B. — The  declaration  states  that  he  could,  and  might 
have  appeared  at  the  trial ;  and  the  replication  states,  that  at  the  service  of 
the  subpoena,  he  had  notice  that  the  cause  had  not  been  tried.] — It  is  not 
averred  that  the  defendant  received  notice  that  he  had  a  reasonable  time  for 
going  to  the  Assizes. 


Barstow,  cantrd. — The  only  material  question  here  is,  whether  there  is  a 
sufficient  averment  that  the  cause  came  on  to  be  tried  at  the  Assizes,  to  which 
the  subpoena  related.  The  declaration  states,  that.on  the3ist  March,  a  cer- 
tain issue  came  on  to  be  tried  at  Taunton,  in  the  county  of  Somerset,  before 
certain  justices  of  Assize ;  that  the  defendant  was  commanded  by  a  subpoona 
to  attend  those  justices,  at  the  time  and  place  above  mentioned,  and  so  from 
day  to  day  until  that  cause  should  be  tried  ;  that  although  the  appearance 
of  the  defendant  was  material  and  necessary  at  the  said  trial  of  the  said 
issue,  yet  that  he  would  not  appear  at  the  time  and  place  aforesaid,  on  the 
trial  of  the  said  issue. — [Parke,  B. — That  is  equivalent  to  an  averment  that 
the  issue  was  tried  at  the  time  and  place  aforesaid.] — Secondly,  it  is  sufficient 
to  aver  that  the  witness  was  **  material,^'  and  that  the  plaintiffs  failed  for 
want  of  his  evidence.  Of  course  it  would  be  necessary  to  prove,  on  the 
second  trial,  that  a  good  case  could  not  be  established  without  him.  (He 
was  stopped  by  the  Court.) 

Lord  Abinobr,  C.  B. — I  think  it  sufficiently  appears  from  the  declaration 
and  replication,  that  the  cause  mentioned  in  the  subpoena,  was  tried  at  the 
time  and  place  stated  in  the  declaration.  That  disposes  of  the  principal  ob- 
jection.    The  next  question  is,  whether  the  plaintifls  were  compelled  to  a?er 


<(/)  1  Bing.  3G6;  8  E  Moore,  388. 
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that  they  had  a  good  cause  of  action.  They  state  that  the  appearance  of  the 
defendant  at  the  trial  was  **  material  and  necessary  f  now,  evidence  could  not 
ije  material,  unless  a  party  had  a  good  cause  of  action.  No  judge  would  put 
off  a,  trial  on  account  of  the  absence  of  a  material  witness,  unless  the  party  ap- 
plying had  a  good  cause  of  action.  As  to  the  other  objection,  that  the  sub- 
pcena  was  served  afler  the  commencement  of  the  Assiases,  if  we  were  to  con- 
sider it  a  good  one,  it  would  affect  the  validity  of  half  the  writs  of  subpoena 
that  are  sued  out. 


455 


Bxditt/uer, 


Parkb,  B. — I  am  of  the  same  opinion.  The  first  objection  is,  that  there  is 
DO  averment  thdt  the  cause  in  question  was  tried  at  the  Assizes  referred  to 
m  the  subpoena ;  and  if  the  omission  had  been  made  the  ground  of  special 
demurrer,  I  should  h9ve  considered  the  declaration  bad ;  but  the  demurrer 
being  general,  I  think  it  sufficiently  appears  that  the  cause  was  tried  at  the 
time  and  place  mentioned  in  the  declaration.  The  next  objection  is,  that  there 
is  DO  averment  that  the  plaintiffs  had  a  good  cause  of  action ;  whether  such 
an  averment  is  necessary  we  are  not  called  upon  to  say.  It  is  clear,  however, 
that  a  good  cause  of  action  must  exist  to  make  it  the  duty  of  a  witness  to 
attend  at  the  trial.  In  MuUett  v.  Hunt  («),  it  is  laid  down,  that  an  averment 
that  evidence  is  **  material,"  is  equivalent  to  an  allegation  that  the  party  had 
a  good  cause  of  action.  The  averment  in  the  present  case  is  similar  to  that 
in  MuUett  v.  Hunt,  With  regard  to  the  want  of  an  allegatk>n,  that  the 
plaintiffs'  failure  was  owing  solely  to  the  absence  of  the  defendant,  that  is  a 
circumstance  which  does  not  affect  the  plaintiffs  right  of  action,  but  merely 
the  amount  of  damages.  I,  therefore,  think  the  declaration  good  on  general 
demurrer.  Then  comes  the  question  raised  by  the  plea  and  replication, 
whether  an  action  will  lie  for  disobedience  to  a  subpoena  which  is  served 
on  the  2d  April,  and  commands  a  party  to  attend  from  the  31st  March,  and 
so  from  day  to  day  until  the  cause  is  tried.  Whether  under  such  circum- 
stances, an  attachment  would  be  granted,  is  a  different  question.  In  my 
opinion  an  action  may  be  maintained.  The  first  day  of  the  Assizes  having 
elapsed  at  the  time  of  the  service  of  the  subpoena,  it  was  the  duty  of  the  de- 
fendant to  obey  the  writ,  by  attending  from  day  to  day  until  the  cause  was 
tried.     The  plaintiffs  are,  therefore,  entitled  to  our  judgment. 

Aldbrson,  B. — I  think  it  sufficiently  appears  that  the  cause,  for  which  the 
defendant  was  subpoenaed,  was  tried  at  the  Assizes  mentioned  in  the  decla- 
ratk>n. 

Judgment  for  the  plaintiffs. 

(e)  1  Cr.  &  Mee.  762. 
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IN  THE  EXCHEQUER  CHAMBER 

(In  Error  from  the  Court  of  Exchequer.) 


Et<h.  Chamber,         Nelson  Eod  WiFE  (late  Waterworth)  V.  Serle  (a). 

To  an  action  on  T^EBT,  upon  a  promissory  note,  made  by  the  defendant  below,  in  favour  of 

note**rt'twe^e  ^^^  plaintiff  below,  dated  the  3d  January,  1837,  for  24/.   U.  4<t 

S***def  ndirn  "  ^*^^®  received,"  payable  twelve  months  after  date.     There  was  also  a 

below  pleaded,  count  upon  a  count  Stated. 

Luhrtlnle  ^i*  '^^  ^^^  ^^^*  ^^^^^  ^^^  defendant  pleaded,  that  one  Joeeph   Waterworth, 

his  death,  was 
indebted  to  the 
plaintiff  below 
m  a  sum  of 
money  for 

foods  sold  and 
elivered,  and 
that  the  plain- 
tiff, after  the 
death  of  J.  W., 
and  before  the 
making  of  the 
note,  applied  to 
defendant  for 
payment, 
whereupon  in 
compliance 
with  the  re^ 


before,  and  at  the  time  of  his  death,  to  wit,  on  the  2d  January,  1837,  was 
indebted  to  the  plaintiff  in  a  certain  sum  of  money,  to  wit,  24/.  1«.  4d.,  for 
the  price  and  value  of  goods,  by  the  plaintiff  then  sold  and  delivered,  to  the 
said  Joseph  Waterworth,  which  sum  was  due  and  owing  to  the  plaintiff  at 
the  time  of  making  the  said  promissory  note,  in  the  first  count  mentioned; 
and  that  the  plaintiff,  after  the  death  of  the  said  Joseph  Waterworth,  and 
before  the  making  of  the  said  note,  to  wit,  on  the  2d  January,  1837,  applied 
to  the  defendant  for  payment  thereof;  whereupon,  in  compliance  with  the 
said  request,  the  defendant  after  the  death  of  the  said  Joseph  Waterworth, 
for  and  in  respect  of  the  said  debt,  so  then  remaining  due  to  the  plaintiff  as 
aforesaid  ;  and  for  no  other  consideration  whatever,  then  made  and  delivered 
the  said  note  to  the  plaintiff.  And  the  defendant  further  says,  that  the  said 
Joseph  Waterworth  died  intestate,  to  wit,  on  the  same  day  and  year  afore- 
said ;  and  that  at  the  time  of  the  making  and  delivery  of  the  said  note  as 
aforesaid,  to  the  plaintiff  as  aforesaid,  no  administration  had  been  granted  of 
and  for  no  other  the  estate  and  effects  of  the  said  Joseph  Waterworth  ;  nor  was  there  at  that 
whatever  then    ^'"^^  *"y  ©xecutor,  or  executrix  of  the  estate  and  effects  of  the  said  Joseph 

made  and  deli- 
vered the  note 
to  the  plaintiff; 
that  J.  W.  died 
intestate,  and 


quest,  the  de- 
fendant after 
the  death  of 
/.  fF.,  for  and 
in  respect  of 
the  said  debt, 


Waterworth  ;  nor  was  there  at  any  time  any  person  liable  for  the  said  debt 
so  remaining  due  to  the  plaintiff  as  aforesaid.  And  the  defendant  further 
says,  that  there  never  was  any  consideration  for  the  said  note,  except  as 


that  at  the  time   as  aforesaid.      Verification, 


To  the  last  count  the  defendant  pleaded,  nunquam  indebitatus. 
Replication  to  the  first  plea,  de  injuria  ;  on  which  issue  was  joined. 

Addison,  for  the  plaintiffs  in  error. — There  does  not  appear  on  the  face  of 


of  the  making 
and  delivery  of 
the  note,  no  ad- 
ministration 
had  been  grant- 
ed of  the  estate 
and  effects  of  ,  .  . 

J.  W.y  nor  was  these  pleadings  any  consideration  whatever  for  the  payment  of  this  note,  by 

time^ny  person  ^^®  defendant  below.     There  is  nothing  to  shew  that  she  was  the  wife  of  the 

liable  for  the  intestate  debtor,  or  so  related  to  him  as  to  have  incurred  a  moral  obligation  to 

that  there' was  P^J  ^^^  debt.     It  docs  not  appear  on  this  record  that  she  was  executrix  or 

never  any  con- 
sideration for  the  said  debt  except  as  aforesaid  : — Held,  on  error,  (after  judgment  for  the  plain- 
tiff non  ohitanie  veredxcto)^  that  tnc  plea  sufficiently  negatived  a  consideration  for  the  note,  and 
that  judgment  ought  to  be  reversed. 


(a)  See  the  case  (Serle  v.  IFater- 
worth)  on  which  this  writ  of  error  was 
Hrought,  ante,  p.  281.    The  plaintiff 


in  error,  subsequently  to  the  decision  of 
the  Court  of  Exchequer,  had  married 
the  other  plaintiffio  error  kelson. 
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adminifttratrix,  or  so  connected  with  the  intestate  as  to  be  bound,  or  to  be 
Jikely  to  take  out  administration  of  his  effects,  nor  dues  it  appear  that  she 
had  in  her  hands  any  property  belonging  to  him.  She  is  to  all  intents  and 
purposes  a  perfect  stranger  to  the  intestate,  and  not  liable  to  be  sued  by  the 
plaintiff  below,  or  any  other  person  in  respect  of  the  debts  of  the  intestate 
But  then  it  will  be  said,  that  a  sufficient  consideration  for  this  note  appears 
in  the  fact  of  the  plaintiff  below  having  been  damnified  by  reason  of  his  for- 
bearance to  sue  the  defendant  below  for  the  space  of  a  year.  But  the 
plaintiff  below  does  not  appear  on  this  record  to  have  had  any  right  of  action 
against  the  defendant  below,  therefore  there  could  be  no  damage ;  and  by 
consequence,  no  consideration.  In  Jonet  v.  Ashburnham  (b),  the  plaintiff 
declared  that  /I.,  since  deceased,  was  indebted  to  him  for  goods  sold,  and 
that  after  the  death  of  J.,  in  consideration  of  the  premises,  and  that  the 
plaintiff  at  the  instance  of  the  defendant  would  forbear,  and  give  day  of  pay- 
ment of  the  debt  (not  stating  to  whom  he  was  to  forbear),  the  defendant 
promised  to  pay  it.  This  was  held  on  demurrer  to  be  no  consideration  for  the 
promise,  since  unless  there  were  some  person  whom  the  plaintiff  could  have 
sued  for  his  debt,  his  forbearance  was  no  detriment  to  him.  In  the  present 
case  there  could  be  no  forbearance  on  the  part  of  the  plaintiff  below,  as  it 
does  not  appear,  on  this  record,  that  there  was  any  one  against  whom  he  had 
a  right  of  action.  The  fallacy,  on  the  other  side,  consists  in  assuming  that  it 
appears  on  the  record  that  the  defendant  below  was  the  wife  of  the  intestate, 
or  that  she  took  out  letters  of  administration,  or  was  bound  to  do  so.  It  is 
true  that  she  was  the  wife  of  the  intestate,  and  that  after  the  making  of  the  note« 
she  did  take  out  letters  of  administration ;  but  those  two  facts  cannot  be 
imported  into  the  argument,  because  the  Court  will  not  look  beyond  the 
record.  The  Court  below  was  misled  by  supposing  that  this  case  resembled 
Rtdoui  V.  Bristow  (c).  That  was  an  action  brought  against  a  woman,  who 
after  the  death  of  her  husband,  gave  a  note  expressed  in  these  terms,  "  for 
value  received  by  my  late  hiiband^  It  was  proved  also  that  she  was  ad- 
ministratrix. In  that  case,  Bayley,  B.  says,  '^  she  appears  to  have  been 
administratrix ;  but  even  admitting  that  she  was  not,  and  supposing  that  out 
of  respect  to  the  memory  of  her  late  husband,  she  had  agreed  to  give  a  note 
of  what  was  due  from  him,  would  not  such  a  note  be  binding  ?  I  take  it  that 
it  would.^*  In  the  present  case,  it  does  not  appear  from  the  record,  that  the 
defendant  below  was  wife  of  the  intestate  debtor,  or  administratrix  of  his 
effects.  But  then,  it  will  be  said,  that  as  this  action  is  brought  upon  a  pro- 
missory note  which,  prima  fade,  imports  consideration ;  and  it  was  the  duty 
of  the  defendant  below  to  negative  all  consideration,  and  that  the  proper  way 
of  doing  so  was,  to  allege  that  she  had  no  assets.  The  defendant  below  has 
negatived  all  consideration;  for  she  avers  in  her  plea,  that  in  compliance 
with  the  request  of  the  plaintiff  below  for  payment,  "  for  and  in  respect  of 
the  said  debt  so  then  remaining  due  to  the  plaintiff  as  aforesaid,  and  for  no 
other  consideration  whatever,  she  then  made  and  delivered  the  said  note  to 
the  plaintiff."  And  again  she  concludes  her  plea  with  the  averment,  "  that 
there  never  was  any  consideration  for  the  said  note,  except  as  aforesaid.** 
As  to  the  necessity  of  denying  the  existence  of  assets,  such  denial  can  be 
necessary  only  on  the  assumption  that  it  appears  from  the  record,  that  the 


Extiieqfur, 


(6)  4  East,  455. 


(c)  1  Cr.  &  Jer.  231. 
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defendant  below  was  actually  administratrix,  or  bound  to  take  out  letters  of 
administration.  It  cannot  be  necessary  for  the  defendant  below  to  deny  the 
existence  of  every  consideration  that  the  imagination  can  suggest.  It  b 
sufficient  for  her  to  deny  in  general  terms  the  existence  of  any  consideration. 
If  any  consideration  for  this  note  really  existed,  the  plaintiff  below  ought  to 
have  stated  it  in  his  replication. 


Wightman^  eontrd, — It  was  the  duty  of  the  defendant  below  to  exclude 
every  possible  consideration,  and  for  this  purpose  she  ought  to  have  shevi 
that  no  one  was  liable  for  the  debt  of  the  intestate,  and  that  there  were  do 
assets  out  of  which  it  could  be  discharged.  It  is  easy  to  suggest  many  cir- 
cumstances which  would  form  a  good  consideration.  If  I  have  a  debt  due  to 
me  from  A,  B.,  and  C  Z>.  gives  me  a  note  for  that  debt,  payable  at  twelve 
months,  is  not  the  delay  to  which  I  am  subjected,  a  good  consideration  for 
the  note  ? — [TUndal,  C.  J. — The  defendant  below  alleges  that  she  paid  the  debt 
because  she  was  requested  by  the  plaintitfbelow,  and  then  she  avers  that  there 
was  no  other  consideration  ;  if  there  were,  the  plaintiff  might  have  replied  to 
it.] — The  defendant  below  might  have  intended  to  take  out  letters  of  ad- 
ministration. This  case  resembles  Ridoui  v.  Briitow. — [BoManquet^  J. — In 
Ridaut  V.  BrUtow,  the  wife  was  prima  facte  entitled  to  take  out  letters  of 
administration.— TliMia/,  C.  J. — Does  not  the  defendant  below,  in  her  plea,  make 
this  statement  in  substance  1  "  I  was  a  stranger  to  WcUerworth,  and  I  paid 
the  note  because  the  plaintiff  asked  me.**] — It  does  not  appear  on  the  pies 
that  she  was  a  stranger  to  WatertDorth. — [Tindal,  C.  J.— ^he  says  there 
was  no  other  consideration  for  the  payment  of  the  note,  except  the  request 
of  the  plaintiff.]  —The  plaintiff  below,  having  a  good  prima  facie  case,  the 
defendant  below  ought  to  have  alleged,  either  that  she  had  no  assets  of 
Waterworth  in  her  hands,  or  that  the  money  was  not  owing  from  WaUr- 
worthy  or  that  she  did  not  intend  to  take  out  letters  of  administration ;  or,  at 
all  events,  she  ought  to  have  made  some  equivalent  averment. 

Addison,  eplied. 

Lord  Dbnman,  C.  J. — ^In  reversing  this  judgment,  our  opinion  does  not 
come  into  conflict  with  that  of  the  Court  of  Exchequer,  since  that  Court 
acted  on  the  authority  of  Ridout  v.  Bristow,  whereas  the  facts  of  that  case 
do  not  apply  to  the  present  It  seems  to  have  been  assumed  by  the  learned 
barons,  that  the  defendant  below  was  the  wife  of  the  intestate  Waterworth, 
when  in  truth,  no  such  fact  appears  upon  the  face  of  the  record.  In  Ridoui 
v.  BristaWj  it  appeared  that  the  maker  of  the  note  was  the  widow  of  the 
debtor,  and  was  his  administratrix  ;  and  indeed,  the  note  itself  purported  on 
the  face  of  it  to  be  given,  ''  for  valued  received  by  my  late  husband^''  It  is 
clear  therefore,  that  in  that  case  the  forbearance  to  sue,  must  have  formed 
the  consideration  of  the  note.  The  judgment  of  the  Exchequer  must  there- 
fore be  reversed. 

Judgment  revexssd. 
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Stanbury  v.  Matthews,  SsOieqiier, 

ASSUMPSIT.     The  declaration  stated,  that  on  the  29th  day  of  June,  AcontrMtfor 
1836,  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  2iu)«»^thMi'***' 
that  the  plaintiff  should  buy,  and  he  did  then  buy  of  the  defendant,  and  that  planted,  at  a 
the  defendant  should  sell,  and  he  did  then  sell,  to  the  plaintiff  [a  certain  lr.rge  Mck,\obe  Jug 
quantity  of  potatoes,  to  wit,  the  produce  of  about  100  lugs  of  land,  at  the  "i5,"fo***j?*"^ 
price  of  2«.  per  sack,  to  be  delivered  by  the  defendant  to  the  plaintiff  within  ^ingthe  same, 
a  reasonable  time  in  that  behalf,  and  to  be  paid  for  by  the  plaintiff  to  the  de-  fo^thesaieof^ 
fendant   on  the  delivery   thereof,   as  aforesaid]   (mutual  promif^cs) ;    and  i^a  interest  in 
although  the  plaintiff,  ever  since  the  making  of  the  said  agreement,  had  been  fourth  section 
ready  and  willing  [to  receive  the  said  potatoes  at  the  price  aforesaid,  and  to  ^i^^  ^j^***** 
pay  for  the  same  on  delivery,  at  the  rate  and  price  aforesaid,  of  all  which  the      The  declara- 
defendant  always  had  notice,  and  heretofore,  and  after  the  making  of  the  said  the  dofenduit* 
agreement  and  promises,  and  before  the  commencement  of  this  suit,  to  wit,  agreed  to  sell 
on  the  4tb  day  of  Jul t/,  183T,  was  required  by  the  plaintiff  to  deliver  to  him  a  certain  quan- 
the  said  potatoes  at  the  price  aforesaid,  and  a  reasonable  time  for  the  de-  f '^0^-*^*^3* 
livery  thereof  elapsed  long  before  the  commencement  of  this  suit ;  yet  the  hjr  the  defend- 
defendant,  not  regarding,  &c.,  did  not,  within  a  reasonable  time,  and  hath  not  Suintiff,  within 
at  any  time  since  the  making  of  the  said  agreement,  delivered  or  tendered  and  » reasonable 
offered  to  deliver  to  the  plaintiff  the  said  potatoes,  or  any  part  thereof.]  alleged,  that 

The  defendant  pleaded,  first,  non-assumpsit ;  secondly,  that  before  breach  *^^^ough  a  rea- 
of  the  agreement,  it  was  rescinded  by  consent  of  both  parties.  had  elapsed. 

At  the  trial,  before  CoUman,  J.,  at  the  last  Wiltshire  Assizes,  it  appeared  £dnotdeUver- 
that  the  plaintiff  and  defendant  had  met  together  in  June,  1836,  on  which  edthe  same, 
occasion  the  defendant  said,  that  he  had  planted  about  100  lugs  of  land  from^he'evi- 
with  potatoes,  and  that  he  would  sell  them  at  2*.  a  sack.     The  plaintiff  aenreed  ^^^^^  '*•*'  **** 

•  1  L  11  /.    i    1-  ^iri  1  potatoes  were 

to  purc^mse  them  at  that  price,  and  he  was  to  find  diggers.     When  the  pota^-  to  be  dug  bv 
toes  were  ripe,  the  plaintiff  accordingly  sent  diggers  to  take  them  up,  but  the usualUme* 
the  defendant  refused  to  permit  thcin  to  come  upon  the  land.     It  was  ob-  for  digging  the 
jected,  on  the  part  of  the  defendant,  that  the  evidence  did  not  support  the  the  defendant 
declaration,  inasmuch  as  by  the  contract  there  stated,  the  potatoes  were  to  be  'ef"»ed  to  per- 
delivered  within  a  reasonable  time,  and  to  be  paid  for  on  delivery.      The  to  dig  and  take 
learned  judge,  upon  the  application  of  the  plaintiff's  counsel,  amended  the  *J^^  -^^^ 
declaration,  so  as  to  be  conformable  to  the  evidence,  and  the  parts  within  amended  the 
brackets  stood  thus  : — [A  certain  large  quantity  of  potatoes  then  planted,  and  ^a\j^  the*^'  " 
being  in  certain  land  of  the  defendant,  at  the  price  of  2#.  per  sack,  the  same  ^°"^  refused  a 
to  be  dug  by  the  plaintiff  at  the  usual  time  for  digging  the  same,  and  to  be  did  not  appear 
paid  for  by  the  plaintiff  to  the  defendant,  at  the  said  last-mentioned  time.]        t^'d^fendant** 
[To  receive,  take,  and  dig  the  said  potatoes,  and  to  pay  for  the  same  at  the  was  prejudiced 
rate  and  price,  and  at  the  time  last-aforesaid,   of  all  which  the  defendant  ment.*^*"^"  ' 
always  had  notice,  and  heretofore  and  afler  the  making  of  the  said  agreement 
and  promises,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  30th  day 
of  October,  1836,  the  same  being  the  usual  time  for  digging  the  said  potatoes, 
tne  defendant  was  required  by  the  plaintiff  to  permit  and  suffer  him  to  dig  and 
take  the  said  potatoes ;   yet  the  defendant,  not  regarding,  &c.,  did  not,  nor 
would  then,  nor  at  any  time  since,  permit  and  suffer  the  plaintiff  to  dig  and 
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V. 

Matthbwb. 


take  the  said  potatoes,  or  any  part  thereof,  but  on  the  contrary  thereof, 
wholly  refused  so  to  do,  (the  same  land  being  in  the  possession  of  the  defend- 
ant), whereby,  &c.] 

A  verdict  having  been  found  for  the  plaintifT,  djuiiages  6/.  10*., 


Crawder  moved,  pursuant  to  leave,  to  enter  a  nonsuit,  on  the  ground  that 
this  was  a  contract  for  the  sale  of  an  interest  in  land,  or  for  a  new  trial,  on  the 
ground  that  the  judge  had  no  power  to  make  the  amendment ;  first,  tb 
contract  falls  within  the  fourth  section  of  the  Statute  of  Frauds,  and,  there- 
fore, required  a  note  or  memorandum  in  writing.  It  is  a  contract  for  the 
sale  of  potatoes,  to  be  taken  up  by  the  vendee,  and  he  must  necessarily  have 
the  benefit  of  the  land  until  they  were  ripe. — [Parke,  B. — Suppose  a  tempest 
had  destroyed  them  in  the  mean  time,  the  defendant  must  have  stood  the  loss.] 
— It  is  only  a  contract  to  sell  at  a  future  day  so  many  sacks  of  potatoes, 
the  produce  of  certain  land.  In  Parker  v.  Staniland  (a),  a  similar  contract 
was  held  not  to  be  a  sale  of  an  interest  in  land,  because  there  the  potatoeK 
were  to  be  taken  by  the  defendant  immediately,  and  the  land  was  considered 
as  a  mere  warehouse  for  them.  The  distinction  which  was  taken  in  Evant  v. 
Roberta  (Jb%  between  crops  that  would  be  emblements,  and  the  ordinary  pro- 
duce of  the  land  is  hardly  maintainable.  In  Earl  of  Falmouth  v.  Thomai(e\ 
it  was  held,  that  a  contract  to  let  with  a  farm  certain  growing  crops  upon  it, 
at  a  valuation  contract,  was  a  contract  for  the  sale  of  an  interest  in  land  It 
is  difficult  to  distinguish  between  a  contract  for  the  sale  of  a  growing  crop  of 
|)otatoes  and  a  contract  for  the  sale  of  a  growing  crop  of  grass  which  has  been 
held  to  be  within  the  Statute,  Ckirrington  v.  Rooti  (d).  Secondly,  the 
amendment  should  not  have  been  made.  It  introduced  upon  the  record  an 
entirely  different  contract ;  and  if  the  plaintiff*  had  so  declared  in  the  first 
instance,  the  defendant  might  have  pleaded  dififerently. 


Lord  Abingbr,  C.  B. — The  Statute  allowing  amendments  vests  a  wide  dis- 
cretion in  the  judge ;  and  in  this  case  it  appears,  by  the  result,  that  he  has 
not  exercised  it  improperly.  If  it  had  l)een  shewn,  by  affidavit,  that  the  de- 
fendant had  a  good  defence,  with  which  he  was  not  prepared  at  the  time,  the 
Court  might  have  allowed  him  to  plead  de  novo  ;  but  as  it  does  not  appear 
that  he  was  prejudiced  by  the  amendment,  the  Court  cannot  interfere. 

As  to  the  first  point,  I  think  4his  was  merely  a  contract  for  the  sale  of 
goods  and  chattels  on  a  future  day. 

Parke,  B. — This  is  nothing  more  than  a  contract  for  the  sale  of  potatoes 
at  so  much  per  sack,  the  produce  of  a  certain  field,  and  to  be  taken  at  a  future 
day.  It  creates  no  interest  in  the  land.  It  is  a  stronger  case  than  Evanu  v. 
Roberts  ;  there  the  agreement  was  to  pay  a  certain  price  for  the  whole  crop 
of  potatoes ;  and  there  might  be  some  colour  for  saying  it  was  an  interest  in 
land  ;  but  here,  the  only  stipulation  is  to  pay  so  much  per  sack  for  the  pota- 
toes when  delivered.     I  am  not  quite  clear  about  the  propriety  of  the  amend- 


(a)  1  East,  362. 
\b)  5  B.  &  C.  829. 
(c;  1  C.  &  M.  89. 


(flT)  1  Mur.  &  Hurls.  14;  2  M.  &  W. 
248. 
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nent;  but  unless  the  judges  are  liberal  in  the  allowance  of  amendments,  the       Exrheqner. 
uJe  which  confines  a  plaintiff  to  one  count  will  operate  rery  harshly.  Stanbtry 

r. 

GuRNBY,  B.,  concurred.  atthewb. 

Rule  refused. 


MoOG  and  another,  Assignees  of  Purnbll,  an  Insolvent 

Debtor,   v.  Bakbr. 

IN  this  case,  the  parties  having  objected  to  the  reference  recommended  by  In  order  toiap- 

the  Court  (a),  the  cause  was  again  tried,  before  Parke,  B.,  at  the  last  K'Jn  inwWent 

BrtMioI  Assizes,  when  it  appeared  that  the  bill  of  sale  included  not  only  the  debtor,  it  is  not 

Urniture  of  the  value  of  170/.,  respecting  which  the  agreement  was  made  be-  there  should  be 

^ween  the  insolvent  and  the  defendant,  but  also  other  furniture,  of  the  value  \P^^"^^PP, 

_  the  pi.rt  of  the 

>f  35/.,  subsequently  purchased  by  the  insolvent.     With  respect  to  this  latter  creditor,  but  if 

unount,  the  question  was,   whether  there  was  a  voluntary  conveyance  or  Jn^'J"  pum^ 

transfer  of  these  goods,  within  the  7  Geo,  4,  c.  57,  s.  32.      The  examination  ance  of  a  bona 

>f  the  defendant,  on  the  hearing  ot  PumeU  in  the  Insolvent  Debtors*  Court,  *^  creditor,  it^ 

«ras  put  in,  by  which  it  appeak-ed,  that  the  defendant  had  stated  that  Pumeil  »■  not  within 
«.      1  1  .  .  •    ««  '  ^^^  Geo.  4, 

'  onered  him  security  spontaneously.  c.  57,  t.  32. 

The  learned  judge,  as  to  the  furniture  not  included  in  the  agreement,  left 
it  to  the  jury  to  say  whether  the  assignment  originated  with  the  insolvent,  and 
wras  made  to  the  defendant  as  a  favoured  creditor,  or  whether  it  originated  in 
the  request  of  the  defendant :  he  told  them  that  pressure  of  the  creditor  was  ^ 

not  necessary  ;  but  that  if  it  originated  with  the  insolvent,  it  could  only  have 
been  made  by  way  of  voluntary  preference.  The  jury  having  found  a  ver- 
dict for  the  defendant, 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — The 
mere  fact  of  a  creditor  asking  a  debtor  for  a  security,  is  not  sufficient  to  render 
s  transfer  valid.  There  must  be  some  pressure  or  fear  of  compulsion.  This 
case  is  governed  by  the  same  principle  as  a  voluntary  preference  under  the 
Bankrupt  Act ;  and  then  the  question  is,  whether  there  was  an  intention  to 
prefer  one  creditor  to  the  general  body,  Cook  v.  Rogere  (6).  It  is  evident, 
from  Amell  v.  Bean  (c),  that  something  beyond  a  mere  request  must  be 
proved.  If  the  act,  by  which  one  creditor  obtains  an  advantage,  be  done  of  the 
free  will  of  the  insolvent,  it  is  a  fraud  upon  the  general  body  of  the  creditors. 
— [Parke,  B.,  referred  to  Doe  v.  CrilleU  (rf).] — In  Reynard  v.  Rohineon  (#), 
the  payment  was  made  in  consequence  of  a  threat  of  legal  proceedings,  and 
was,  therefore,  held  not  to  be  voluntary. 

Lord  Abinobr,  C.  B. — ^I  am  of  opinion  that  both  the  verdict  and  directioQ 
are  right.      It  appears  that  Pumeil  said,  that  he  executed  the  bill  of  sale 


I 


a)  Ante,  p.  57 ;  3  M.  &  W.  19a  (d)  2  C.  M.  &  R.  579. 

h)  7  Bing.  438.  {•)'^'       ■""    ^ " 

c)  8  Bing.  87;  1  M.  &  Scott,  151. 


>)  7  Bing.  438.  («)  9  Bing.  717;  3  M.&  ScotI,  137. 

[c)  8  Bing.  87;  1  M.  &  Scott,  151. 

Vot.  I.  2  k 


462 


TERM  REPORTS  m  ths  EXCHEQUER. 


Exekeqtur, 


because,  if  he  did  not,  he  apprehended  that  the  defendant  would  put  in  a  ais* 
tress.  I  do  not,  however,  think  that  that  was  necessary.  It  seems  to  me, 
that  if  a  demand  be  made  by  a  creditor,  without  any  fraud,  and  a  security  is 
given,  in  pursuance  of  that  demand,  that  takes  the  case  out  of  the  voluntary 
transfer  contemplated  by  the  act. 

Parke,  B. — I  certainly  laid  down  the  law  to  the  jury  as  I  have  always 
understood  it  to  be.  If  the  jury  had  found  their  verdict  the  other  way,  I 
should  have  been  just  as  well  satisHed  ;  but  I  cannot  say  that  thev  are 
wrong. 


GiiRNEY,  B.^  concurred* 


Rule  refused. 


In  re  Canadian  Prisoners. 


for  a  habeas 
corpus  must  be 
supported  by 
an  affidavit  of 
the  party  ap- 
plying, unless 
It  appear  to  the 
Court  that  such 


An  application    TfOERUCK  applied  for  writs  of  habeoi  corpus  to  bring  up  the  bodies  of 
r —  L^t. —  certain  persons  sent  to  this  country  from  Canada,  and  now  in  the  cus- 

tody of  the  gaoler  of  Liverpool  Gaol.      He  moved  on  the  affidavits  of  third 
persons. 

Lord  Abingbr,  C.  B.,  asked  if  he  had  also  affidavits  of  the  facts,  made  by 

affidavit  cannot  the  prisoners  themselves, 
be  obtatord. 

•  Roebuck  submitted  that  it  was  not  necessary,  and  referred  to  the  case  of 

The  Hottentot  Venus  (a). 

Lord  Abinger,  C.  B. — There  the  party  was  supposed  to  be  under  coer- 
cion. You  must  either  produce  affidavits  from  the  parties  themselves,  or 
shew  facts  from  which  the  Court  can  judge  that  they  cannot  be  obtained 

(a)  13  East,  125 


An  objection 
to  the  compe- 
tency of  a 
witness,  must 
be  taken  on 
tha  tunr  fffT€m 


\ 


George  Dewdeney  t;.  Palmer. 

A  SSU/>fPSIT  by  indorsee  agamst  mdorser  of  a  bill  of  exchange.  The 
pleas  denied  the  presentment  and  notice  of  dishonour. 
At  the  trial,  bf  fore  Gurnet/^  B.,  at  the  Middlesex  Sittings,  in  the  present 
Term,  a  witness  was  ^worn,  on  behalf  of  the  plamtiff,  as  James  Dewdensyt 
but  who  was  recognized  tu  bn  George  Dewdeney,  the  plaintiff,  on  the  re- 
cord. On  the  part  of  the  defendant  it  was  proposed  to  prove  that  this  wit- 
ness was,  in  fact,  the  plaintiff.  The  learned  judge  refused  to  admit  this  evi- 
dence, on  the  ground  that  it  did  not  relate  to  the  matters  in  issue,  and  i  verdict 
was  found  for  the  plaintiff  for  the  amount  of  the  bill. 


Dewdkney 

V. 

Palmer. 
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Piatt  moved  for  a  new  trial,  on  the  ground  of  the  improper  rejection  of  the      Exchequer. 
eridence.  nnd  contended  that  he  was  entitled  to  shew  that  the  witness  was 
altogether  undeserving  of  credit.  v. 

Parke,  B. — Your  objection  goes  to  the  competency  of  the  witness,  and 
should  have  been  taken  on  the  voir  dire  ;  you  might  then  have  offered  evi- 
dence that  he  was  incompetent,  as  being  the  plaintiff  in  the  suit.  But  you 
are  not  entitled  to  prove  he  is  a  party,  without  first  objecting  to  his  compe-- 
teocy.  If  the  incompetency  had  been  established,  an  opportunity  would  be 
aibrded  to  the  plaintiff  to  prove  his  case  by  other  evidence. 

Alderson,  B. — The  credibility  of  the  witness  is  a  collateral  issue.     If  the 

objection  had  been  taken  as  to  the  witnesses  competency,    other  evidence 

■fgfat,  perhaps,  have  been  supplied. 

Rule  refused. 


YouLTON  V.  Hall. 

^iTALLINGER  moved  to  set  aside  a  copy  of  the  writ  of  summons  and  The  following 

service  thereof,  on  the  ground  that  it  was  not  properly  indorsed  with  i^^^u  oT»iim°** 

the  residence  of  the  attorney.     The  indorsement  was  as  follows : — **  This  mona,  was 

writ  v^as  issued  by  James  Robertson  ^  No.  10,  Graxfe  Inn-square^  Holhomy  "This  writ  was 

attorney  for  the  said  /  YouUonP     It  was  objected,  that  the  city  or  county  *^*"f?  ^  ^' 

€aght  to  have  been  stated,  and  Lloyd  v.  Jones  (a),  was  referred  to,  in  whicli  G^ay't  inn 

the  Court  held  it  insufficient  to  state  that  the  writ  was  issued  by  W.  L.  No.  f7««''«.  ^o/- 

"  bom,  aitomey 

19^  Crreat  James-street,  Bedford-row,  agent  for  the  plaintiff,  in  person,  who  for  the  said 
iMides  at  Dartmouth. 

Lord  Abinger,  C.  B. — That  case  does  not  apply ;  for  there  no  attorney's 
same  was  indorsed  on  the  writ ;  and  we  held,  that  the  residence  of  the  plain- 
ts himself  ought  to  have  been  stated. 

Parke,  B. — The  Statute  does  not  require  the  city  to  be  mentioned,  where 

',  the  writ  is  sued  out  by  an  attorney.     The  form  given  in  the  schedule  of  the 

I  t  Will,  4,  c.  39,  is,  "  This  writ  was  issued  by  E,  T,  of  ,  attorney  for 

the  said  A.  BP     But  where  the  writ  is  issued  by  the  plaintiff,  in  person,  the 

Statute  directs  mention  to  be  made  of  the  **  city,  town,  or  parish,  and  also  the 

'  name  of  the  hamlet,  street,  and  number  of  the  house  of  the  plaintifTs  resi- 

!  deoce."     It  is  quite  enough,  with  regard  to  an  attorney,  if  such  a  description 

tie  given  as  can  mislead  nobody. 

GURNEY,  B. — In  EngUheart  v.  Eyre  (6),  it  was  held,  that  the  residence 
of  an  attorney  was  sufficiently  described  by  the  indorsement  **  Gray's  Inn, 
Lmdon,^'*  although  it  appeared  that  no  part  of  Gray's  Inn  was  within  the 
cHy  of  London.  There  Patteson,  J.,  says,  **  If  it  were  the  statement  of  the 
midence  of  an  individual  not  an  attorney,  it  might  be  different.'' 

Rule  refuser' 

(a)  5  Dowl.  P.  C.  161.  (6)  3  Dowl.  P.  C.  145. 

2k  2 
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Egehetpter. 


By  aj^reement 
in  wnting, 
three  persons 
undertoolc  in 
consideration 
of  A.*B  dis- 
charging a 
debt  due  from 
B.  to  C, 
amounting  to 
20W..  with 
costs,  that  each 
would  severally 
pay  SOL,  and 
one  fourth  part 
of  the  costs, 
and  would  ex- 
ecute a  bill, 
bond,  or  note, 
for  his  own 
proportion : 
lldd,  that  one 
stamp  was 
sufficient. 


Ramsbottom  v.  Davis  (Robert). 
Same  v.  Gosdkn. 

A  SSUMPSIT.  The  declarations  were  upon  the  following  guarantee  :— 
"  We,  the  undersigned,  R.  Davis,  W.  Goodehild^  and  /.  Gosden,  tert' 
rally  and  respecftveltf  undertake,  in  consideration  of  Messrs.  Ramthotttm 
and  Leigh  discharging  or  arranging  to  discharge  a  certain  debt  due  from  Wm, 
Davis  to  /.  Sheffetif  amounting  to  the  sum  of  200/.,  with  the  costs  there- 
upon, to  indemnify  the  said  Messrs.  Ramsbottom  and  Leigh  for  any  loss 
which  they  may  sustain  or  incur  to  the  extent  of  50/.,  from  each  of  us  to  he 
paid  by  us  severally,  together  with  a  fourth  part  of  the  costs  and  expences  as 
aforesaid,  at  such  time  or  times  as  the  said  Messrs.  R,  and  L.  may  be  called 
upon  to  pay  the  said  debt  and  costs,  to  be  rateably  proportioned,  and  in  the 
meantime,  we  further  undertake  to  make  and  execute  such  bills,  bonds,  or 
notes  severally  for  the  said  respective  sums,  as  may  be  required  by  the  said 
Messrs.  Ramsbottom  and  Leigh, 

"  R.  Davis, 

"  W.  Goodchild, 

"  G,  Gosdenr 

At  the  trial,  before  Crumey,  B.,  at  the  Middlesex  Sittings,  in  this  TenO; 
the  above  guarantee  was  given  in  evidence,  and  appeared  to  be  stamped  with 
one  stamp  only.  It  was  objected,  on  the  part  of  the  defendant,  that  as  each 
party  contracted  severally,  three  stamps  were  necessary.  The  learned  judge 
allowed  it  to  be  read,  and  a  verilict  was  found  for  the  plaintiff,  with  liberty  to 
move  to  enter  a  nonsuit. 

W,  H.  Watson  moved  accordingly. — One  stamp  is  not  sufficient,  as  this  is 
the  separate  contract  of  each,  not  the  joint  contract  of  all.  Each  party 
agrees  to  indemnify  to  the  extent  of  50/. ;  each  party  agrees  to  pay  one- 
fourth  of  the  costs,  and  to  execute  a  bond  for  his  respective  share.  This 
case  is  distinguishable  from  Bowen  v.  Ashley  (a) ;  there  a  bond  was  entered 
into  by  three  conditioned  for  the  performance,  by  each  and  every  of  them  of 
the  same  matters  ;  but  there  was  but  one  penalty,  and  a  payment  of  that  by 
any  one  of  the  obligors  would  satisfy  the  condition.— [/\ir^«,  B. — It  resem- 
bles a  composition  deed,  by  which  each  of  the  creditors,  who  signs,  agrees  to 
take  part  or  postpone  payment  of  his  separate  debt.] — That  is  the  case  oT  a 
separate  covenant  in  respect  of  the  same  subject  matter ;  this  is  the  separate 
contract  of  each.  Where  a  lease  is  made  to  several  persons  of  different  lands, 
at  diflerent  rents,  one  stamp  is  sufficient,  because  the  whole  is  but  one  trans- 
action. Rose  V.  Jackson  {b) ;  but  here,  each  individual  makes  a  distinct  con- 
tract in  respect  of  his  portion. — [Parke,  B. — It  may  be  reasonably  supposed 
that  one  party  would  not  have  bound  himself,  unless  the  others  had  agreed 
to  pay  their  share.  It  is  the  same  os  when  sevpxal  creditors  agree  eacb  to 
release  his  debt  in  consideration  of  the  others  doing  the  same.] — An  agree* 
ment  with  several  tenants,  as  to  the  demise  of  different  estates,  requires  a 


\ 


(«)  I  N.  B.  274. 


(A)  3  B.  &  B.  ia5. 
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•tamp  for  each,  Doe,  d.  CopUy  v.  Day  (c).  So  where  printed  conditions  of 
Sale  are  8*»gned  by  different  purchasers  of  different  lots,  Powell  y.  Ed' 
mimdM  (d).  Where  the  several  admissions  of  five  corporators,  as  freenoen, 
were  written  on  the  same  paper,  it  was  held  to  require  several  stamps.  Rex 
T.  Reeks  (e). 

Parkb,  B.— I  am  of  opinion  that  this  is  but  one  transaction,  and  tljat  one 
stamp  only  is  necessary.  It  may  fairly  be  considered  that  each  has  entered 
ioto  the  agreement  in  consideration  that  the  others  would  do  the  same. 
Where  several  underwriters,  on  a  policy,  enter  into  an  agreement  to  refer  the 
anite  to  arbitration,  one  stamp  is  sufficient,  Gauleon  v.  Forbee  (y).  So 
where  there  is  an  agreement  by  several  for  a  subscription  to  one  common 
find,  Davie  v.  Williame  {g).  This  case  appears  to  me  to  fall  within  the 
frinciple  of  those  decisions. 

Aldbrson,  B.^ — 1  am  of  the  same  opinion.  The  parties  altogether  agree 
to  indemnify  the  plaintiff  to  the  amount  of  150/.,  by  separately  contracting 
to  pay  50/.  each.     It  is  all  one  transaction. 

Rule  refused. 


[e)  13  East,  241. 

\d)  12  East,  6. 

[e)  2  Lord  Raym.  1445. 


a 


6  Taunt.  171 
g)  13  East,  232. 
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RAStlSBOTTOK 

r. 

Datis. 


Dob,  dem.  Harvbt  v,  Francis. 

FN  this  case  a  bill  of  exceptions  had  been  tendered  at  the  trial,  and  error  Coita  in  %  bill 
was  assigned  thereon  in  the  Exchequer  Chamher.     The  Court  of  Error  ^^  exceptions, 

^  *  are  costs  m  a 

the  judgment  of  the  Court  below.  Court  of  Error, 


Mcmtague  Smith  moved  for  a  rule  for  the  Master  to  review  his  taxation, 
tad  allow  the  plaintiff  the  double  costs  of  the  bill  of  exceptions.  By  the 
IS  Car.  %  Stat  2,  c.  2,  s.  10,  it  is  enacted,  **  That  if  any  person  shall 
sue  or  prosecute  any  writ  of  error  for  the  reversal  of  any  judgment  what  so- 
efer,  given  after  verdict,  and  the  said  judgment  shall  be  afterwards  affirmed, 
Aen  every  such  person  shall  pay  unto  the  defendant,  in  the  said  writ  of  error, 
his  double  costs,  to  be  aeeeeeed  by  the  Court  where  such  writ  of  error  shall  be 
i^ptndingP  It  was  doubtful  whether  the  costs  of  settling  the  bill  of  exceptions 
4Kmld  be  taxed  by  the  Court  above,  or  the  Court  below  ;  ibr  since  the  1 1 
I  tho.  4,  and  1  W,  4,  c.  70,  the  record  remains  in  the  Court  below,  and  a 
'  inrnteript  only  is  sent  to  the  Court  of  Error.  Before  that  Statute,  it  appears, 
fnom  the  case  of  Gardner  v.  Baillie  (a),  that  a  bill  of  exceptions  was  no  part 
tt  tbe  record  in  the  Court  below.  The  Master,  in  the  Court  of  Error,  had 
coBoeived  that  these  co8^  were  now  costs  in  the  Court  below,  and  the  Mas- 
ter of  this  Court  had  refused  to  allow  the  double  costs,  as  the  Statute  of 
Charles  directs  them  to  be  assessed  by  the  Court  where  the  writ  of  error  is 
depending. 
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Exduquer. 

Doe,  df*m. 
Haetey 

V. 

Fbavcts. 


Parke,  B.— The  1 1  Geo.  4,  and  1  W.  4,  c.  70,  s.  8,  direcU  that  a  traoscr^^ 
of  the  record  shall  be  annexed  to  the  return  of  the  writ,  and  the  Court  of 
£rror,  after  errors  duly  assigned  and  issue  in  errcr  joined,  shall  review  the 
proceedings,  and  give  judgment  ^%  they  shall  be  advised  thereon.     The  costs 
are  part  of  the  judgment;   it  is  one  and  the  same  act.      The  applicatioD 
should,  therefore,  be  made  to  the  Court  of  Error. 

Rule  refused. 


To  an  action 
against  the  de- 
fendant for 
wrongfully  re- 
fusing to  per- 
mit goods 
distrained  by 
him  U)  be  a;^ 
pnused,  the 
defendant 
pleadiMl  that 

Elaintiff  was 
is  tenant,  uud 
that  he  took 
the  goods  as  a 
distress  for 
arrears  of  rent : 
Ihll,  an  issu- 
able plea. 


Sealey  v.  Harris. 

^T^HE  declaration,  in  substance,  stated,  that  the  plaintiff  was  tenant  to  the 
defendant  of  certain  premises,  and  that  the  defendant  seized  and  took 
certain  goods  and  chattels  of  the  plaintiff,  under  colour  of  a  distress,  tnd 
under  pretence  of  certain  rent  alleged  to  be  due,  that  the  plaintiff  was  en- 
titled to  replevy,  and  that  the  goods  remained  in  the  custody  of  the  defendant, 
and  it  became  necessary  to  apply  to  the  defendant  to  appraise  the  goods,  yet 
the  defendant  wrongfully  refused  to  permit  the  plaintiff  to  appraise  the  Mid 
goods. 

A  judge's  order  had  been  obtained  for  further  time  to  plead  upon  the 
usual  terms  of  pleading  issuably,  when  the  following  (amongst  other)  pleas 
was  delivered : — 

"  And  for  a  further  plea  in  this  l)ehair,  as  to  the  said  first  count,  the  de- 
fendant says,  that  for  a  long  time,  to  wit,  for  three  weeks  before  the  said 
time,  when,  &c.,  in  the  said  first  count  mentioned,  the  plaintiff  held  the  said 
apartments  and  premises,  with  the  appurtenances  in  the  said  first  count  men- 
tioned, as  tenant  thereof  to  the  defendant,  as  in  the  said  first  count  mentioned, 
by  virtue  of  a  certain  demise  theretofore,  to  wit,  on  the  29th  day  of  October, 
in  the  year  aforesaid,  made  by  the  defendant  to  the  plaintifi)  at  and  under 
the  weekly  rent  of  1/.  10«.,  payable  weekly,  that  is  to  say,  on  Sundatf'm 
each  and  every  week  from  the  making  of  the  said  demise ;  and  because  the 
sum  of  3/.  of  the  rent  aforesaid  for  the  space  of  two  weeks,  ending  on  Sunday, 
the  1 1  th  day  of  JVovefnber,  in  the  year  aforesaid,  was  due  and  in  arrear  froiD 
the  plaintiff  to  the  defendant,  and  continued  in  arrear  and  unpaid  from  thenee 
until  and  at  the  said  several  times  when,  &c.,  in  the  said  first  count  mentioned, 
the  defendant  seized  and  took  the  said  goods  and  chattels  in  the  said  fir»t 
count  mentioned,  and  detained  the  same  at  the  said  several  times,  when,  Ac, 
m  the  said  first  count  mentk)ned,  as  for  and  in  the  name  of  a  distress  for  the 
said  arrears  of  rent,  and  committed  the  supposed  grievances  in  the  said  first 
count  mentioned,  as  she  lawfully  might  for  the  cause  aforesaid."      Verifica- 
tion. 

Tlio  piaint  iff  signed  judgment,  on  the  ground  that  this  was  not  an  issuable 
plea.  An  order  was  subsequently  made  of  Gumey,  B.,  for  setting  aside  that 
judgment,  and  a  rule  having  been  obtained,  by  Frideemx,  for  rescinding  the 
order  of  Gurney,  B., 

Byles  shewed  cause. — The  plea  is  issuable.  So  long  as  it  is  doubtful, 
whether  a  person  is  entitled  to  distrain,  the  party  whose  goods  are  taken 
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under  the  distress  has  a  right  to  replevy  them.  But,  immediately  it  appears 
tliat  the  distress  was  lawful,  the  right  to  replevy  is  determined.  In  every 
ease  it  may  be  said  that  a  man  has  a  right  to  bring  an  action  ;  but  after  he 
has  failed,  it  is  evident  that  the  right  never  existed.  This  resembles  the  case 
of  an  action  against  the  sheriff  for  an  escape  on  mesne  process.  There  it  is 
necessary,  in  order  to  maintain  the  action,  to  aver  and  prove  that  the  plaintiff 
had  a  cause  of  action  against  the  person  who  escaped,  Gunter  v.  Clayton  {a)f 
Alexander  v.  Macanley  (6). 

Frideaux,  in  support  of  the  rule. — This  is  not  an  issuable  plea.  It  is  a 
fundamental  principle  of  the  common  law  that  a  person,  whose  goods  arc  dis 
trained,  is  entitled  to  replevy.  Even  if  the  plaintiff,  in  replevin,  be  nonsuited. 
lie  is  allowed  by  the  Statute  of  Westminster^  13  Edw.  1,  c.  2,  a  judicial  writ, 
iMoing  out  of  the  original  record,  and  called  a  writ  of  second  deliverance^  in 
«der  to  have  the  same  distress  again  delivered  to  him,  on  giving  the  like 
leearity  as  before  (c).  The  1 1  Geo,  2,  c.  19,  which  requires  the  officer  grant 
'm%  a  replevy  on  a  distress  ibr  rent,  to  take  a  bond  with  sureties  in  a  sum 
•f  double  the  value  of  the  goods  distrained,  shews,  that  in  all  cases  the  party 
ii  entitled  Xo  replevy.  It  is  said,  in  Co,  Lit.,  "  That  if  a  man,  by  his  deed, 
grant  a  rent,  with  a  clause  of  distress,  yet  the  sheriff  may  replevy  the  goods 
distrained,  for  it  is  against  the  nature  of  such  distress  to  be  irreplevisable.'^ 

Parkb,  B. — We  cannot  decide,  upon  this  motion,  whether  or  no  the  plea 
ii  good  in  point  of  law.  It  is  quite  clear  that  it  is  bond  fide  pleaded.  The 
principle  is  the  same  as  that  which  regulates  an  action  against  the  sheriff  for 
to  escape  on  mesne  process.  The  party  has  prima  facie  a  right  to  sue,  yet 
if  he  had  no  cause  of  action  against  the  debtor,  he  cannot  maintain  an  action 
tgainst  the  sheriff.     The  plea  goes  distincti}'  to  the  merits. 

Rule  absolute 


ExeheqiLer. 

Sjkalby 

r. 
Harris. 


(a)  2  Lev.  85. 

(b)  4T.  R.  611. 


(c)  Blac.  Com.  Vol.  3,  149. 


K  GOERS  V.  Peterson. 

J^ARSTOW  hdA  obtained  a  rule  calling  on  the  plaintiff's  late  attorney 
to  shew  cause  why  he  should  not  pay  the  costs  of  the  taxation  of  his 
billy  more  than  one-sixth  having  been  taken  off.  The  bill  had  been  delivered 
Qnder  a  judge^s  order,  and  had  been  referred  for  taxation,  but  there  was  no 
ttndertaking,  on  the  part  of  the  plaintiff,  to  pay  what  should  be  found  due  on 
lizatioD.  Before  the  bill  was  delivered,  the  amount  of  the  judgment  given 
fcr  the  plaintiff  had  been  levied  by  the  sheriff,  and  paid  by  him  into  Court, 
Id  abide  the  event  of  an  interpleader  rule. 

Swarm  shewed  cause. — The  2  Geo.  2.  c.  23,  s,  23,  requires  that  there  shall 
be  a  submission  of  the  party  to  pay  the  whole  that  upon  taxation  shall  appear 
to  be  due.  Here  the  order  contains  no  such  undertaking.  It  is  true,  that 
the  money  has  been  brought  into  Court ;  but  it  has  been  paid  in,  not  as  a 
security  for  the  attorney,  but  to  abide  the  event  of  a  disputed  claim.  Howard 
v.  Groom  (a),  is  an  authority  in  point.      In  Gerrard  v.  Arnold  (ft),  it  was 

{a)  4  DowJ.  P.  C.  21.  (A)  6  Dowl.  P.  C.  336. 


An  attorney  is 
not  bound  to 
pay  the  costs  of 
taxation,  where 
more  than  one- 
sixth  has  been 
taken  off  his 
bill,  unless  the 
order  contains 
the  undertak- 
ing required  by 
the  2  Geo.  2,  c. 
23,  s.  23.  or 
nioney  has  been 
paid  into  Court 
for  that 
purpose. 
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Eicheqiter^ 
Rogers 

V. 
rXTBBSON. 


decided,  that  where,  on  reference  of  an  attorney's  bill  to  taxation,  the  parties 
agree  to  waive  the  delivery  of  a  signed  bill  prima  facie,  they  waive  the  opera- 
tion of  the  2  Geo.  2,  as  to  payment  of  the  costs  of  taxation. 

Bar  stow,  in  support  of  the  rule. — The  money  paid  into  Court  stands  in  the 
place  of  an  undertaking  to  pay  what  shall  be  found  to  be  due.      After  tke 
execution  issued,  the  plaintiff's  attorney  gave  notice  to  the  sheriff  noi  to  pif 
the  proceeds  to  any  but  himself,  as  he  had  a  lien  on  the  judgment.     Tk 
money  in  Court  must  be  considered  as  a  security  for  the  attorney. 

Lord  Abinger,  C.  B. — I  thmk  this  rule  must  be  discharged,  but  without 
costs.  As  the  money  was  not  brought  into  Court  for  the  purpose  of  settling 
the  bill,  but  for  another  purpose,  arising  incidentally,  this  is  not  a  case  within 
the  Statute. 

Parke,  B. — This  does  not  appear  to  be  a  case  within  the  Statute,  and  un- 
less it  is,  we  have  no  power  to  grant  the  rule.  The  2  Geo,  2,  c.  23,  s.  28, 
enacts,  that  upon  submission  of  the  party  to  pay  the  whole  sum  that  i^ 
taxation  of  the  bill  shall  appear  to  be  due  to  the  attorney,  it  shall  be  lawful 
for  the  Court,  &c.,  to  refer  the  bill  to  be  taxed  and  settled  by  the  proper 
officer  of  such  Court,  without  any  money  being  brought  into  the  said  Court 
for  that  purpose.  The  question  then  is,  whether  the  money  brought  into 
Court  stands  in  the  place  of  an  undertaking.  I  think  not,  unless  it  was  ori- 
ginally appropriated  to  the  payment  of  the  bill,  or  it  was  afterwards  agreed 
between  the  parties  that  it  should  be  so  appropriated.  It  seems  to  nie, 
therefore,  that  wa  liuve  no  jurisdiction , 

Rule  discharged. 


A  description 
of  the  defend  • 
ant  in  the 
writ  and  decla^ 
ration  by  the 
iuitiflU  of  his 
christian 
name,  is  no 
ground  for 
setting  aside 
the  proceed- 
ings, but  the 
proper  course 
IS  to  apply  to  a 
judge  to  amend 
the  declaration, 
at  the  plain- 
tiff's costs. 


^ 


Rusk  v.  Kennedy. 

'T^Hfi  defendant  was  sued  and  declared  against  by  the  initials  of  his  tfo 
christian  names,  and  a  rule  had  been  obtained  by  ArehLold  to  set  aside 
the  writ  and  subsequent  proceedings,  or  to  amend  the  declaration  at  the 
plaintiff's  cost,  the  action  not  being  brought  upon  a  bill  of  excheinge  or  other 
written  instrument. 

Jardine  shewed  cause. — Before  the  3  &  4  Will.  4,  c.  42,  the  designation  of 
the  defendant's  christian  name  by  initials  was  no  ground  for  setting  aside  the 
writ,  but  could  only  be  taken  advantage  of  by  plea  in  abatement  Siooe 
that  Act,  **  no  plea  of  abatement  for  misnomer  shall  be  allowed  in  any  pe^ 
sonal  action ;  but  in  all  cases  in  which  a  misnomer  would,  but  for  the  kt(, 
have  l)een,  by  law,  pleadable  in  abatement  in  such  actions,  the  defendant  shall 
be  at  liberty  to  cause  the  declaration  to  be  amended  at  the  cost  of  the  plaio- 
tiflf,  by  inserting  the  right  name  upon  a  judge's  summons,  founded  upon  as 
affidavit  of  the  right  name."  In  Lindsay  v.  Wells  (a),  the  plaintiff  described 
himself  in  his  declaration  as  "  Henry  H.  Lindsay!^  and  the  Court  refused  to 
aet  it  aside. 

(o)  4  Scott,  f71. 
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Archbold  in  support  of  the  rule.     This  is  not  a  mere  case  of  misnomer,  for      ^^^^Tj^- 
the  initialfi  are  no  name  at  all     The  application  to  amend  by  summons  is 
not  compulsory.     Lindtay  v.  W^IU  arose  upon  a  bill  of  exchange. 

Par  KB,  B. — ^As  the  declaration  and  process  agree,  the  only  ground  of  ob- 
jection is,  that  of  misnomer.  Before  the  late  Act,  it  was  matter  pleadable  in 
abatement ;  but  since  that  Act,  the  defendant  ought  to  apply  to  a  judge  to 
amend  the  declaration  at  the  plaintiff's  costs. 

Rule  discharged,  with  costs. 


Holland  v.  Henderson. 

PRIDE  A  UX  had  obtained  a  rule  for  judgment,  as  in  case  of  a  nonsuit ;  The  insoWencf 
«.«m:».4  «.k:^i.  of  defendant 

against  which  ^„  ^ti^n 

brought,  is  a 

Pashley  shewed  cause,  and  contended  that  the  rule  ought  to  be  discharged,  «>fficieDt 
DO  the  ground  that  the  defendant  had  become  insoWent  after  action  brought,  rule  for  j[udg- 
aod  a  9Mproc€99U8  had  been  offered  and  declined.  Sa^LOTwiL*** 

The  Court,  referring  to  Smith  v.  Badcoek  (a),  said,  that  the  rule  must  be 
discharged  with  costs,  unless  the  defendant  consented  to  a  siet  proeesius. 

Rule  discharged,  with  costs. 

(a)  5  Dowl.  P.  C.  91. 


DUDDEN  V.  TrIQUET. 

JKT^O  WLES  had  obtained  a  rule  nt>t  for  setting  aside  a  plea  of  puu  dar-  On  the  Uth 

rien  eonlinuetnce,  which  alleged  a  judgment  to  have  been  recovered  fSJhbeiiiK^**^ 

against  the  defendant,  as  administratrix  on  the  5th  Jantutry,    The  plea  was  Sunday),  the 

pleaded  on  the  14th  January,  (the  13th  being  Sunday,)    An  affidavit  ac-  ^Md^]"^, 

companied  the  plea,  stating  that  the  ''  plea  thereunto  annexed  was  true  in  oMrriem  .<»^'»- 

substanoe  and  in  fact,  and  that  the  matters  therein  contained,  arose  within  meiu'recoTered 

might  days  next  before  this  day,  being  the  14th  day  of  January "     It  was  j^^^^^ 

objected,  that  the  plea  was  not  pleaded  within  the  time  limited  by  the  rule  SembU,  that 

of  H.  T.,  4  WiU.  4,  which  provides  *'  that  no  plea  of  pud  darrein  eontinw  InV^t! ''" 
anee  shall  be  allowed,  unless  accompanied  by  an  affidavit,  that   the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of  such  plea." 

Rawe  soewed  cause.  By  the  eighth  rule  uf  H.  T,  2  Wiil.  4,  it  is  ordered, "  that 
inall  cases  in  which  any  particular  number  of  days,  not  expressed  to  be  clear 
days,  is  pre^cnoed  by  the  rules  or  the  practice  of  the  courts,  the  same  shall  be 
reckoned  exclusirely  of  the  first  day,  and  inclusively  of  the  last  day,  unless  the 
last  day  shall  happen  to  fall  on  a  Sunday,  Chrielmae-day,  or  Good  Friday,  or  a 
day  appointed  for  a  public  fast  or  thanksgiving,  in  which  case  the  time  shall  be 
reckoned  exclusive  of  that  day  also.'*  Here  the  13th  being  Sunday,  the  case 
fell  within  the  above  rule.  If  the  Court  should  hold,  that  the  plea  ought  under 
the  circumstances  to  have  been  delivered  on  the  12th,  it  would  make  both  days 
toclusire.     In  Fspperel  v.  Burreli(a),  an  order  for  seven  days  time  to  ple^ 

(a)  2  Dowl.  P.  C.  674;  1  C,  M.  &  R.  373. 
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Bxehequer. 

DUDDEN 

TaiQUBT. 


was  obtaiDed  on  (he  16th  May,nni  on  the  22d  pleas  were  delivered,  but  they 
were  irregular  in  several  respects,  and  on  the  evening  of  that  day,  the  plaintiff 
signed  judgment  as  for  want  of  a  plea,  and  it  was  held  that  the  judgment  was 
signed  too  early.  In  Ryland  v.  Wormwaldfjb),  it  was  expressly  decided,  that 
the  eighth  rule  of  //.  7!,  2  Will,  4,  applied  to  pleas  in  abatement. 

Knowles  in  support  of  the  rule.  The  defendant  should  have  applied  to 
the  Court,  to  be  allowed  to  plead  this  matter,  after  the  eight  days  had  ex* 
pired.  The  affidavit  appears  on  the  face  of  it  to  be  false. — [Parke,  B. — Hk 
defendant  means,  that  the  matter  arose  within  eight  legal  days,  according  to 
the  rule.  It  should  have  stated  that  it  arose  within  nine  days,  the  last  of 
the  eight,  days  having  been  Sundaif,] — It  clearly  ^]ppeais  that  the  eight  daji 
have  been  exceeded. 

Parke,  B. — ^I  am  of  opinion  that  we  cannot  set  aside  the  plea.^If  the 
meaning  of  the  rule  of  H,  T,  4  Will,  4,  be,  that  every  plea  of  puis  darrein 
eoniinuance,  shall  be  accompanied  by  an  affidavit,  that  the  matter  thereof 
arode  within  eight  days,  then  here  there  is  such  an  affidavit.  But  if  the  rule 
mean,  that  every  matter  since  the  last  continuance  shall  be  pleaded  within  eight 
days  from  the  time  it  occurred,  then  the  general  rule  applies,  which  prescribes 
that  one  day  shall  be  taken  exclusive  and  the  other  inclusively,  unless  the  last 
day  should  happen  to  fall  on  a  Sunday,  in  which  case  that  day  dso  is  to  be 
excluded.  My  present  impression  is,  that  the  effect  of  that  rule  is  to  extend 
the  time  of  pleading  in  this  case  to  nine  days.  But  it  is  unnecessary  to 
decide  that  point,  because  here  for  aught  we  know  the  plea  may  have^  been 
pleaded  within  the  eight  days. 

Rule  discharged. 

(b)  I  Mur.  &  Hurl.  73;  5  Dowl.  P.  C.  581. 


Where  a  copy 
of  a  writ  of 
Bummons 
stated  the 
action  to  be 
**  an  action  on 
the  case  pro- 
mises/' toe 
Court  set  it 
aside  for 
irregularity. 


YouLTON  V.  Hall. 

"K^^AL LINGER  had  obtained  a  rule  to  set  aside  the  copy  of  a  writ  of 
summons  and  service  thereof  for  irregularity.  The  form  of  action 
was  thus  stated,  "  in  an  action  on  the  case  promises.*^  He  referred  to 
Gumey  v.  Hopkinson  (a),  in  which  it  was  held,  that  **  trespass  on  the  case 
on  promises,"  was  an  improper  description  of  the  cause  of  action. 

Humfrey  shewed  cause. — It  is  evident  that  the  word  •*  on"  has  lieen 
omitted,  and  the  Court  will  so  intend.  In  Cooper  v.  Wheale  (A),  the  omission 
of  the  word  "  on"  before  the  word  "  promises"  was  held  to  be  immaterial. 
Here  the  words  "  the  case"  are  surplusage,  and  may  be  struck  out. 

Parke,  B. — In  Cooper  v.  Wheale,  the  words  were  "  action  promises"  from 
which  it  was  clear,  that  assumpsit  was  intended.  The  description  here  given 
would  do  either  for  an  action  for  a  nuisance,  or  for  goods  sold  and  delivered. 
Then  it  is  said  that  the  objection  may  be  cured,  by  striking  out  the  super- 
fluous words ;  but  the  difficulty  is  to  know  which  to  reject.  If  the  word 
*'  promises"  be  struck  out.  it  becomes  an  action  f  n  the  case. 

Hule  absolute. 


(a)  3  Dowl.  P.  C.  189. 


(6)  I  Ear.  &  Woll.  525  j  4  DuwL  P.  C 2&;l 
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Hawkins  v.  Newman 


Exdteqtur. 


3r  penalties,  under  the  3  &  4  Will,  4,  c.  101  »^  s.  19  (a),  (the  The  Grateiend 
esend  Pier  Act).     The  declaration  stated,  that  one  IV,  A.  C.  wis  4  win.*^4,^c.* 
)y  the  mayor,  aldermen,  and  burgesses  of  the  villages  and  parishes  l^U  >•  18,)  em- 
it/ and  Milton,  the  clerk  for  the  purposes  of  the  said  Act,  and  corporation  to 
i^as  appointed  treasurer  for  the  same  purposes,  and  that  the  de-  fPPo>°t  c\etk, 

*  '  r      r         »  treaeurer,  and 

;  clerk  of  the  said  W.  A,  C,  yet  the  defendant,  not  regarding  the  euch  other 
liist  he  had  such  clerk  as  aforesaid,  officiated  for  the  said  trea-  ^eisunts  as 
ry  to  the  said  Act.     Plea,  Not  Guilty.  they  may  think 

neceasarv  icr 

iai,  before  Patteson,  J.,  at  the  last  Summer  Assizes  for  the  county  the  purposes  of 

e  plaintiff  put  in  evidence  the  corporation  accounts,  containing  Jl'^n^g^'    ^^" 

^  item  :— **  Salary  to  H.  Newton,  as  assistant  treasurer,"  and  also  dibits  the  cor- 

)n,   by    the  defendant,  on    the  trial  of  an  appeal  that  he  was  ^pointinrUie 

treasurer.'"     There  were  also  several  receipts,  for  pier-tolls,  filled  <^'«'^^'  i"  ^\ 

_,-.,-,  ,'  "^ .    ^  .         ,    execution  of 

etendant,  and  signed  by  the  treasurer,  and  one  receipt  was  signed   the  Act,  the 
ulant,  as  assistant  treasurer.     It  was  submitted,  that  the  corpor-   Jf****"''®''  ^^^ 

'  ^  '  »  the  purposes 

>wer,  under  the  I8th  section  (6),  to  appoint  the  defendant  assist-   of  the  Act,  and 

a  penalty  is 
imposed  on  the  cleric  or  hia  partner,  or  clerk  who  shall  in  any  manner  officiate  for  the  trea- 
surer : — Held^  that  the  corporation  had  no  power  to  appoint  an  assistant  treasurer ;  but  whert* 
tdey  had  appointed  the  clerk  of  the  clerk  to  that  office,  it  was  a  question  for  the  jur^  whether 
he  fiad  acted  bond  fide,  believing  himself  an  independent  officer,  or  colourable  in  evasion  of  the 
Act. 


vided    always,    and    be    it 

;ted,   That  it  shall  not  be 

le  said  mayor,  jurats,  and 

unciliors,    to   appoint  the 

may  be  appointed  the  clerk 

ition  of  this  Act,  and  the 

Act,  or  the  partner  of  any 

r  the  clerk  or  other  person 

ce  or  employ  of  any  such 

lis  partner,  the  treasurer  for 

}  of  this  Act  and  the  said 

or  to  appoint  any  person 

appointed  treaMurer,  or  the 

my  such   treasurer,   or  the 

nr  person  in  the  service  or 

my  sucli   treasurer   or  his 

clerk   to  the  said  mayor, 

ommon  councillors,  for  the 

this  Act  and  the  said  re- 

and,  if  any   person  shall 

the   offices   of  clerk   and 

ir  the  purposes  of  this  Act 

recited  Act,  or  if  any  per- 

the   partner   of  any   such 

e  clerk  or  other  person  in 

r  employ  of  any  such  clerk 

tner,  shall  accept  the  office 

,  or  shall  act  as  deputy  of 

',  or  in  any  manner  officiate 

urer,  or  being  the  partner 

treasurer,  or  the  clerk  or 


other  person  in  the  service  or  employ 
of  any  such  treasurer  or  of  his  partner, 
shall  accept  the  office  of  clerk,  in  the 
execution  of  this  Act  and  the  said  re- 
cited Act,  or  shall  act  as  deputy  of  such 
clerk,  or  in  any  manner  officiate  for 
such  clerk,  every  such  person  so  offend- 
ing, shall  for  every  such  offence,  forfeit 
and  pay  the  sum  of  100/.  to  any  person 
who  shall  sue  for  the  same/' 

(A)  **  And  be  it  further  enacted. 
That  it  stiall  be  lawful  for  the  said 
mayor,  jurats,  and  common  councillors, 
from  time  to  time,  to  nominate  and 
appoint  one  or  more  person  or  persons 
to  be  their  clerk  or  clerks,  treasurer  or 
treasurers,  collector  or  collectors  of  the 
rates,  tolls,  and  duties,  to  be  levied, 
raised,  and  received  under  or  by  virtue 
of  this  Act,  and  such  other  officer  or 
assistants,  as  the  said  mayor,  jurats,  and 
common  councillors  shall  think  necea- 
sary  for  the  execution  of  the  several 
purposesof  this  Act  and  the  said  recited 
Act ;  and  the  said  mayor,  iurats,  and 
common  councillors  shall  and  mav,  from 
time  to  time,  remove  or  suspend  any  of 
such  officers,  as  they  shall  see  occasion, 
and  appoint  another  or  others  in  the 
room  or  instead  of  any  of  them  who 
shall  be  so  removed  or[8uspended,  or  who 


Nbwman. 


472  TERM  REPORTS  in  th*  EXCHEQUER. 

Exchequer  ant  treasurer,  and,  therefore,  he  could  not  be  considered  as  officiating  for  the 
^2^^]^,  treasurer^  but  discharging  the  duties  of  an  independent  officer.  The  learned 
9.  judge  nonsuited  the  plaintiff,  reserving  leave  to  move  to  set  aside  the  nonsuit 

and  enter  a  verdict  for  the  penalty,  if  the  G)urt  should  be  of  opinion  that 

the  plaintiff  was  entitled  to  recover. 

Tkssiger,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly ;  againt 
which 

D.  PoUoek  and  Brett  shewed  cause. — ^By  the  18th  section,  the  corporation 
have  the  power  of  appointing  a  treasurer,,  collector,  and  such  other  officers  and 
assistants  as  they  may  think  [necessary.  The  office  of  assistant  treasurer 
must  be  considered  as  a  distinct  subordinate  office.  The  mere  receipt  of  the 
money  is  not  necessary  evidence  that  the  defendant  officiated  for  the  trea- 
surer. But  even  if  the  corporation  could  not  legally  appoint  an  "  assistant'' 
to  the  treasurer,  they  have  the  power  of  appointing  a  treasurer  or  treasurerSi 
or  such  other  officer  as  they  may  think  necessary ;  and  here  they  have  ap- 
pointed an  officer,  independent  of  the  treasurer,  and  who  receives  a  salary 
from  the  corporation.  It  is  analogous  to  the  case  of  an  assistant  overseer, 
appointed  under  the  59  Geo,  3,  c.  \%  s.  ff. 

Thesiger  and  Hatt. — This  case  Falls  within  the  mischief  which  the  Statite 
intended  to  guard  against.  The  corporation  have  no  power  to  appoitat  ao 
assistant  treasurer  under  the  18th  section,  though  they  may  appoint  two 
treasurers  ;  and  the  absence  of  any  proof  of  such  appointment  is  strong  eri- 
dence  that  they  have  not  done  so.  But,  assuming  that  he  has  been  appointed 
by  the  corporation,  he  cannot  be  considered  as  an  independent  officer,  since 
the  corporation  have  no  power  to  appoint  an  assistant  treasurer.  Ex  parti 
Harvey  (c).  An  assistant  overseer  is  so  styled  in  the  59  Geo,  3,  c.  12,  s.  6; 
but  the  term  "  assistant  treasurer,"  does  not  occur  in  this  Act.  Here  the 
defendant  has  performed  the  duties  belonging  to  the  treasurer,  and  must  be 
considered  as  having  officiated  for  him  within  the  terms  of  the  19th  section. 

'  Lord  Abingbr,  C.  B. — If  we  were  to  direct  a  verdict  to  be  entered  for  the 
plaintiff,  it  would  exclude  an  inquiry  into  a  point  which  we  are  disposed  to 
think  the  learned  judge  ought  to  have  left  to  the  jury.  If  the  learned  judge 
had  left  the  question  to  the  jury,  and  they  had  found  for  the  plaintiff,  we 
think  it  would  have  been  a  proper  verdict ;  but  as  the  learned  judge  was 
interrupted  by  a  question  on  the  construction  of  the  Act,  the  question  o(b<ma 
fides  was  never  submitted  to  them.  1  think  that  there  was  evidence  that  the 
defendant  did  officiate  as  treasurer,  and  that  he  did  so  knowingly ;  and  that 
if  he  acted  under  an  appointment,  as  assistant  treasurer,  it  was  a  mere  evasion 
of  the  Act  of  Parliament.  It  is,  however,  for  the  jury  to  say  whether  he 
acted  bond  fide,  and  under  a  mistaken  notion  of  his  authority ;  they  might 
think  that  he  could  not  be  guilty  of  evading  the  Statute,  when  his  conscience 

shall  die,  neglect,  refuse,  or  decline  such  other  allowances   to   the  said  officer! 

offices,  or  become  incapable  of  acting  respectively,  as  to  the  said  major,  juratfi 

therein  ;  and  out  of  the  monies  to  be  and  common  councillors  shall  seem  rta- 

raised  by  the  said  recited  Act,  and  this  sunable." 

Act,  to  pay  such  wages,  salaries,  or  (c)  7  Adol.  &  E.  739. 
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was  not  involved.     Under  these  circumstances,  the  rule  ought  to  be  absolute      BsAt^^, 
tor  a  new  trial,  not  to  enter  a  verdict  for  the  plaintiff*.  Hawkins 


Parks,  B. — I  am  of  the  same  opinion. — The  learned  judge,  at  the  trial, 
seems  to  have  been  of  opinion,  that  it  was  in  the  power  of  the  corporation  of 
Gravesend  to  appoint,  as  a  substantive  officer,  an  assistant  treasurer,  which 
assistant  treasurer  would  act  upon  his  own  account,  and  would  be  respon- 
sible in  his  own  person  for  all  the  monies  he  might  receive  ;  and,  acting  upon 
that  opinion,  he  nonsuited  the  plaintiff*.     If  that  view  had  been  correct,  1 
should  have  concurred  in  the  nonsuit,  because  if  the  corporation  had  power 
to  appoint  an  assistant  treasurer,  as  a  substantive  officer,  there  was  no  proof 
that  the  defendant  acted  in  any  other  capacity.     But,   it  appears  to  me, 
attentively  considering  the  Act,  that  the  corporation  have  no  power  to  appoint 
an  assistant  treasurer ;  if  so,  they  would  be  enabled  to  commit  a  complete 
ftaud  upon  the  Act,  and  altogether  to  defeat  its  object     The  corporation  may 
appoint  any  number  of  treasurers  which,  in  their  discretion,  they  may  think 
fit,  and  also  such  other  officers  or  assistants  as  they  may  think  necessary 
for  carrying  into  execution  the  purposes  of  the  Act.     The  word  asiisiani 
seems  to  me  to  mean  simply  an  officer,  and  not  an  assistant  to  another  officer ; 
and  the  corporation  have  no  right  to  give  an  assistant  a  sahiry,  except  as 
aasistant  to  themselves.     The  Act  goes  on  to  say,  that  the  corporation  may 
remove  or  suspend  any  of  such  officers  as  they  shall  see  occasion,  and  appoint 
another,  or  others,  in  the  room  of  any  of  them  who  shall  be  so  removed,  &c., 
and  out  of  the  monies  to  be  raised  by  the  Act,  to  pay  such  wages,  salaries, 
or  other  allowances  to  the  said  officers  respectively,  as  to  the  said  mayor,  &c., 
shall  seem  reasonable.     Therefore,  they  have  no  power  to  give  any  salary  to 
any  assistant,  except  as  synonymous  to  an  officer.     Then  the  question  arises 
whether,  in  this  case,  the  defendant  is  guilty  of  having  officiated  for  the  trea- 
surer.    I  think  he  cannot  be  so  considered,  unless  he  knowingly,  and  wilfully, 
executed  any  part  of  the  duty  cast  upon  the  treasurer.    But  if  he  acted  bona 
fide^  under  the  belief  that  he  was  a  substantive  officer,  appointed  by  the  cor- 
poration, he  would  not  be  liable  to  the  penalty.     It  was  a  question  for  the 
jury,  wliether  this  was  a  mere  contrivance,  on  the  part  of  the  corporation,  to 
appoint  an  assistant  to  the  treasurer ;  if  so,  it  is  impossible  to  suppose  that 
the  defendant  was  not  privy  to  it ;  and  then  his  purporting  to  act  as  an  in- 
dependent officer  would  not  avail.    I  think  that  point  ought  to  have  been  left 
to  the  jury. 

Alderson,  B. — ^I  am  of  the  same  opinion.  When  the  learned  judge  ex- 
pressed his  opinion,  as  to  the  fact  that  the  defendant  was  acting  on  his  own 
behalf,  he  expressed  an  opinion  upon  that  which  ought  to  have  been  lefl  to 
the  jury ;  but  it  would  be  a  strange  doctrine  to  lay  down  that,  because  a 
judge  has  expressed  an  erroneous  opinion,  the  Ck)urt  is  to  allow  a  verdict  to 
be  entered  against  the  defendant,  on  the  ground,  that  the  jury  ought  to  have 
found  a  verdict  against  him  if  the  judge  had  asked  their  opinion.  There 
seems  to  me  abundant  evidence  to  show  that  this  party  was  officiating  for  the 
treasurer ;  for  I  concur  with  the  rest  of  the  Court«  in  thinking  that  this  Act 
gives  no  power  to  the  corporation  to  appoint  an  assistant  to  the  treasurer. 
Rut,  nevertheless,  the  word  assistant,  Jn  the  18th  section,  may  have  misled 
both  the  corporation  and  the  defendant ;  and  the  corporation  may  have  bani 
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fide  appointed^  and  the  defendant  may  have  bona  fide  ncied  in  that  capacitj; 
if  so,  he  cannot  be  said  to  have  officiated  for  another  person,  when  he  wm 
acting  as  a  substantive  and  distinct  officer.  Although  we  are  of  opinion  (hat 
the  corporation  had  no  power,  under  the  Act,  to  appoint  an  assistant  trea* 
surer,  jet,  if  the  jury  had  come  to  the  conclusion  that  he  acted  bond  Jidi, 
they  ought  to  have  found  for  the  defendant. 

Rule  absolute  for  a  new  trial. 


Oliver  v.  Woodrufpe. 


A  a  infant  can- 
not exf  nite  a 
cognovit. 

To  constitute 
an  express 
naming  of  an 
attorney  within 
the  I  &  2  Vict. 
c.  110,  8.  9,  it  is 
not  necessary 
that  the  attor- 
ney should  be, 
in  the  first  in- 
stance, named 
by  the  de- 
fendant; it  is 
siifficient  if  he 
afterwards 
adopts  him. 

Not  need  the 
attestation  state 
that  the  attor- 
ney was  named 
by  the  defend- 
ant ;  it  ib  sulTi- 
cient  if  he  de- 
clare himbelf 
attorney  for 
defendant,  and 
state  that  he 
subscribes  as 
such. 

It  ib  no  objec- 
tion that  the 
cognovit  was 
not  read  over 
to  defendant, 
if  its  nature  and 
effect  be  ex- 
plained to  him. 


^M^ORDS WORTH  moved  for  a  rule  to  shew  cause  why  the  cognovit, exe- 
cuted by  the  defendant  in  this  case,  should  not  be  taken  off  the  file 
and  cancelled,  and  why  the  appearance  entered  for  the  defendant,  by  Mr. 
Haynee^  the  plaintiff's  attorney,  together  with  the  judgment  signed  upon  the 
said  cognovit,  and  all  subsequent  proc(;eding8  thereon,  should  not  be  set 
aside  for  irregularity,  with  costs,  and  the  defendant  discharged  out  of  cus- 
tody.    The  action  was  brought  to  recover  the  price  of  boots  supplied  to  the 
defendant,  who  was  an  infant.    It  appeared,  from  the  affidavits,  that  after  the 
writ  of  summons  was  served,  the  defendant  called  upon  Haynes,  the  plaintiff's 
attorney,  who  then  asked  him  if  he  would  sign  a  cognovit.    The  defendant  in- 
formed Haynes  that  he  was  not  of  age,  and  that  the  plaintiff  knew  that  to  be 
the  fact ;  Haynee  said  it  was  no  matter,  and  that  an  attorney  must  witDen 
the  cognovit  for  the  defendant,  who  answered  that  he  did  not  like  to  ask  any 
one  that  he  knew;  upon  which  Haynes  said,  "  Very  well,  then  I  will  got  s 
friend  of  mine,   who  lives  in  the  next  street,  to  do  it,''  and  added,  that  he, 
Haynes,  would  write  to,  or  arrange  with,  his  friend  to  be  in  the  way  at  four 
o'clock  of  that  same  day,  at  which  time  defendant  was  to  call  again.    The 
defendant  accordingly  went  to  Hayne^s  office,  when  he  immediately  told  de- 
fendant to  go  to  Mr.  Parrellt  at  New  North-street,  just  round  the  comer,  it 
a  very  short  distance  from  the  office,  and  Parrell  would  come  and  witness  the 
cognovit.      Haynes  then  wrote  upon  a  piece  of  paper  the  name  and  address 
of  Parrell,  and  gave  it  to  defendant,  who  then  went,  as  directed,  to  Ntw 
North-street,  where  the  door  was  opened  to  him  by  a  person,  who  said,  in 
answer  to  defendant's  inquiry,  that  he  was  Parrell ;  whereupon  defendant 
said,  *'  I  come  from  Haynes, "  and  produced  the  piece  of  paper ;   Parrell 
immediately  said,  "  Oh,  your  name  is  Woodruffs,^''  and  added,  "  very  well; 
I  will  come  directly."     The  defendant  afterwards  signed  the  cognovit  for  the 
payment  of  the  debt  by  instalments,  and  there  was  the  following  provision : — 
"  I  do  hereby  undertake,  not  to  bring  any  writ  of  error,  nor  file  any  bill  in 
equity,  nor  do  any  other  matter  or  thing  to  delay  the  said  plaintiff  from  en- 
tering up  his  judgment,  or  suing  out  execution  thereupon,  as  aforesaid.     And 
also,  that  Mr.  Ambrose  Haynes  shall  be  at  liberty  to  appear  for  me,  for  the 
purpose  of  entering  up  judgment  herein,  in  the  event  of  default  as  aforesaid.^' 

The  attestation  was  as  follows : — 

"  Witness,  William  Parrell,  No.  25,  New  North-street,  Red  lAon-sqttare. 
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iniejr,  and  expressedly  named  for  the  said  William  Woodrvj^e,  sued  as      Exehequtr. 
Uiam  Woodrough,  at  his  request,  and  1  hereby  subscribed  as,  and  declare        olivbr 
»lf  to  be,  attorney  for  him,  having  read  over  and  explained  to  him  the 
ire  and  effect  of  this  cognovit  previous  to  his  execution  thereof.'^ 

lie  appearance  entered  was  as  follows  ; — 

Ambrose  Haynes,  attorney  for  the  plaintiff,  appears  for  the  defendant  on 
piovit" 

lie  rule  was  moved  upon  the  following  grounds ;  first,  the  1  &  2  Fie,  c. 
,  8.  9,  requires  the  attorney  to  be  named  by  the  defendant ;  but  it  was 
listent,  with  the  terms  of  the  attestation,  that  he  was  not  so  named; 
odly,  that  it  appeared  from  the  affidavits,  that  the  cognovit  was  not  read 
:  to  the  defendant  previously  to  being  signed  by  him ;  thirdly,  that  there 
no  attorney  present  named  by  the  defendant ;  and  lastly,  that,  the  de- 
ant  being  an  infant,  the  cognovit  was  invalid. 

AiKB,  B.^You  are  not  entitled  to  a  rule  on  the  two  first  grounds ;  all 
the  Statute  requires  is,  that,  in  the  attestation,  the  attorney  shall  declare 
lelf  to  be  attorney  for  the  defendant.  He  must  be  named  by  the  party 
idf ;  but  he  need  not  state  that  in  the  attestation.  As  to  the  other  ob- 
OD,  it  is  sufficient  if  the  nature  and  eflect  of  the  instrument  be  explained 
be  defendant, 
fole  having  been  granted  on  the  two  last  glands, 

tm^reff  shewed  cause. — It  is  not  necessary  that  the  attorney  should,  in 
Inl  instance,  be  named  by  the  defendant ;  it  is  sufficient  if  he  adopts  the 
iBiy,  though  originally  named  by  some  other  person,  Fisher  v.  Papani* 
Sv(a).  The  9th  section  of  the  I  &  2  Fie,  c.  110,  is  the  same  in  terms 
IS  27th  rule  of  H,  1\  2  JV.  4  :  the  previous  decisions  are,  therefore,  ap- 
lUe  to  the  present  cn^e.  Bligh  v.  Brewer  (6),  is  in  favour  of  the 
itiff.  Then,  as  to  the  other  point,  it  is  true,  that  an  infant  cannot  execute 
urrant  of  attorney ;  but  there  is  no  authority  to  show  that  he  may  not 
a  cognovit.  An  action  may  be  brought  against  an  infant  for  necessaries ; 
there  seems  no  reason  why  he  should  not  confess  it,  in  order  to  save  fur- 
expence. 

irdsworiht  in  support  of  the  rule. — The  decisions  under  the  27th  rule  of 
f.,  2  W.  4,  cannot  govern  the  present  case.  The  object  of  the  late  Act 
lo  prevent  imprisonment ;  and,  in  order  to  further  that  object,  the  Court 
lomtroe  the  section  in  the  strictest  way.  As  to  the  other  point,  there 
^  DO  ground  for  distinction  between  a  cognovit  and  a  warrant  of  attorney. 
ifrnt  cannot  appoint  an  attorney ;  but  this  cognovit  empowers  an  attor- 
)  enter  an  appearance  for  the  defendant,  which  has  been  done  ;  and  as 
idgment  now  stands,  there  is  error  on  the  record. 

id  Abinoer,  C.  B. — With  respect  to  the  question  whether  an  infant  can 
te  a  cognovit,  we  will  take  time  to  consider.     Upon  the  other  point, 


2C.kM.  215. 


(h)  1  C.  M  &  R.  651. 
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Exdiequigr,      there  can  be  no  doubt.     The  Statute  requires  an  attorney  to  be  emplojed 

Oliver        ^^  ^^^  defendant,  at  his  own  will  and  pleasure.     The  circumstance  of  the 

V.  attorney  being,  in  the  first  instance,  naraed  by  another,  is  not  material,  if  Ibe 

defendant  aderwards  adopts  it.     The  words  of  the  Statute  being  confonnr 

ble  to  the  old  ru1e>  the  interpretation  of  that  rule  must  govern  the  Statute. 

Parks,  B. — The  case  of  Bitgh  v.  Brewer  is  precisely  in  point. 

Cttr,  adv.  tntk. 
The  judgment  of  the  Court  was  delivered  by 

Lot^  Abinger,  C.  B. — One  of  the  points  upon  which  the  rule  was  grantej 
having  been  disposed  of  at  the  time  of  argument,  we  thought  it  advisable  to 
take  time  to  consider  our  judgment  on  the  other.  On  it,  we  have  come  to  a 
conclusion  adverse  to  the  plaintiff,  and  are  of  opinion,  that  an  infant  cannot, 
by  law,  bind  himself  by  an  instrument  of  this  nature.  It  has  been  decided, 
that  an  infant  cannot  execute  a  warrant  of  attorney ;  and  this  case  embraces 
all  the  principles  upon  which  that  decision  rests.  It  is  a  general  rule  of  law, 
that  a  minor  cannot  do  any  thing  to  prejudice  himself  or  his  rights ;  but*  io 
this  cognovit,  there  is  an  express  provision  to  deprive  him  of  the  right  of 
bringing  a  writ  of  error.  Besides,  the  minor  is  made  to  state  an  accountyand 
appear  by  an  attorney  of  the  Court,  instead  of  by  guardian.  Both  these 
acts  are  in  violation  of  established  principles.  An  infant  cannot  acknowledge 
an  account  stated  so  as  to  bind  himself;  if  an  actbn  be  brought  against  hio, 
the  jury  will  have  to  determine  the  reasonableness  of  the  demand.  But,  fur- 
ther, this  infant  is  made  to  appoint  an  attorney  to  appear  for  him  in  an  sctioo 
to  be  brought  for  a  certain  sum ;  and,  supposing  that  there  was  no  stipdlt* 
tion  in  this  cognovit  to  deprive  him  of  the  benefit  of  a  writ  of  error,  he  miglit 
hereafter  defeat  the  proceedings  by  alleging  his  minority  as  error  in  ftct. 
For  these  reasons,  therefore,  that  an  infant  cannot  appoint  an  attorney— can- 
not state  an  account  against  himself,  or  generally,  that  he  cannot  do  anjact 
to  prejudice  his  rights,  we  think  this  cognovit  cannot  be  supported. 

Rule  absolute,  to  set  aside  the  cognovit. 


Foss  V.  Racine,  Lano,  Harrison,  and  Williams. 

Where  a  plain-  nLATT moycd  for  a  rule  to  shew  cause  why  the  Master  should  not  revief 

jormd  pauperU,  his  taxation.     The  plaintiff  sued  in  forma  pauperie,  and  bad  obtained 

the  defendant  ^  verdict,  on  the  first  issue,  against  all  the  defendants,  except  WHUanu,  the 

18  not  entitled  '                                      It.                  n^t                                      •          n     ^ 

to  set  off  the  defendants  succeedmg  on  the  other  issues.     The  Master,  on  taxation,  alloveo 

issues  found  ^^®  plaintiff  his  whole  costs  on  the  issue  found  for  him,  without  deducting  the 

for  him.  costs  on  the  issues  found  for  the  defendants.     Plali  referred  to  the  1 1  A  7i 

a  party  cannot  c.  12,  and  23  H,  8,  c.  15,  and  contended,  that  the  plaintiff  was  not  called 

be  admitted  to  upon  by  this  application  to  pay  costs,  but  only  not  to  receive  those  which  he 

sue  m/orw.o  ,,         .                   -ti 

pauperii  after  would  Otherwise  be  entitled  to. 


the  commence* 
ment  of  the 
suit. 


^ 


Lord  Adipcger,  C.  B. — If  we  were  to  .illow  the  defendant's  costs  to  be  set 
off,  it  would,  in  effect,  be  making  the  pauper  pay  costs. 


4; 


laUteT  VSR  a^cmt'  ctiur  cre^  «l«nf- "dim  ^  m  l«lKll•^(  i^ 


1i«<)^V«i 


IPI  4*  c  "74.  U  vat  ^ip^  Ut  lan^ies       1^  nftnfc.  n  3ttianii^  th^ir  m«!C$^.       ^  «^ 
K*  mSkm  mdi  ^Mfk.  wimLBW^.  Oftd  W»  »  if  xkr  timm;  im  n^lnt^  tlir 


and  xiie  Comt  rfifoded  tW  npflkMiMk  ^ 


Pmmxe,  R — Tke  dWeakr  it  to  sw  koir  m  m«  to  |^K  ovw  iW  irarls  «f 
Ike  Ad,  vlitk  «bIj  cBililes  tfcg  pbintiff  to  «ie  wn  fmmm  jwrnym*  Wfoi^  lfc» 

h  seems  to  Ke,  tint  tliis  pbrnittToi^t  nt^iw  lo 
mftnmm  pmupuu  /  end  if  a\  W  k  IkM^  lo  {M^ 


bj  allowioi^  tlie  del^MHliiiits  their  coets 
vpiotke  tiBe  wkea  tkepbintiffwmsedBHttttitASoe  'mfmw^  prntftmru^^ni 
bj  diMlari^Bg  fhe  rale  as  to  the  resadne. 


(«)  1  (Me, 313;  I  M.lk  W.39&  (4)  MClel  &  Y.  3^ 


Stbwart  V.  Rogers  and  Taylor. 

'T^HIS  was  an  actioD  on  a  promissory  note  against  two  defendanU»  and  one  U  tfmfmt,  it 
of  them  had  let  judgment  go  by  default.  iTiVX^jrJ:;?!,. 

Keating  moved  tor  judgment,  as  in  case  of  a  nonsuit,  and  submit to«)  that  ^**»*^  ^j**.^* 
the  motion  might  be  nlade.     In  Mvrphy  v.  DouUm  (a),  it  was  hold,  that  mov^  for  |«.ltf. 
after  judgment,  by  default  against  one  of  two  defendants,  the  plaintiff  might  JTummiluH?''* 
elect  to  be  nonsuited  on  the  trial  of  an  issue  joined  by  the  other  defendant. 
And  in  /onet  v.  Gibson  (b),  a  similar  application  was  made  by  one  of  two 
defendants  ;  and  the  matter  having  been  referred  to  the  Master,  ho  reported 
Ifaat,  as  the  plaintiff  might  have  been  nonsuited,  if  the  cause  had  gone  down 
to  trial,  and  either  of  the  defendants  had  appeared  by  his  counsel  in  like  man- 
ner, one  defendant  was  entitled  to  judgment,  as  in  chmc  uf  a  nonsuit. 

Pabner  shewed  cause. — In  Harris  v.  Butterley  (c),  it  wns  hi'Id.  in  tn^npnus 
^  agunst  several  defendants,  that  if  any  suffer  judgment  hy  (lt(nnlt,  tlu?  plaintiff 

(j>  ^S'-^  ^  17a   !  (c)  Cooper,  483;  8  I).  &  11.  nOZ 

(fi)  5  B.  &  C.  768. 
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riLetl  only  give  evidence  to  affect  the  rest,  and  that  the  plaint  iff  could  not  be 
nonsuited.     Hannay  v.  Smith  (d)  is  to  the  same  effect. 

Parke,  B. — Tho^  were  actions  of  trespass,  in  which  the  jurj  would  hare, 
at  all  events,  to  assess  the  damages  against  the  defendant  who  has  suffered  • 
judgment  by  default ;  but  it  is  different  in  asntrnpsit.    As  a  regular  nonsuit  ' 
might  have  taken  place,  I  think  the  motion  may  be  sustained.  ' 

A  siei  processus  was  recommended  and  agreed  ta  , 

I  (</)  3  T.  R.  662. 


Lbaf  v.  Lbbs. 

In  a  eonnt,  on     I^EBT.    The  declaration  stated,  thai  thedefendant,  on  the  20th  day  of  iJti^tf, 

"utSutwnot  ^  ^^^  y^®""  ^^^^^  ^^^  ^®^®»  ^"'  indebted  to  the  plaintiff  in  the  sum 

neceatary  to  of  50/.,  for  goods  before  then  sold  and  delivered,  and  in  the  further  sum  of 
iSSTthS^at"*  ^^^'>  ^^^  money  found  to  be  due  from  the  defendant  to  the  plaintiff,  •*  upon 
count  wu  an  account  before  then  stated  between  them." 

Special  demurrer  to  the  latter  count,  on  the  ground  that  no  time  was 
alleged  on  which  the  account  was  stated. 

Ball,  in  support  of  the  demurrei-.^^The  form  here  uwed  ditfers  boihfrotn 
the  old  form,  and  from  that  given  by  the  rule  of  T,  T,  1  f¥.  4.  FerguKnon 
Y.  Mitchell  (a),  is  an  authority  in  point ;  and  that  decision  was  recognized  a\ 
Spyer  v.  Thelwell  (6),  and  in  Lane  v.  Thelwell  (c). 

HayneSf  in  support  of  the  coMni,'-' Fergusson  v.  Mitchell  cannot  be  con- 
sidered as  deciding  the  point,  as  judgment  was  there  given  on  the  ground 
that  the  demurrer  was  too  large.  Time  is  not  necessarily  a  material  allega- 
tion ;  but  if  it  be  so,  the  date  in  the  preceding  count  may  be  considered  as  in- 
corporated into  the  latter  count.  Lane  v.  Shelwell  decidcKl,  that  it  was 
unnecessary,  in  a  count  for  goods  sold,  to  allege  any  time  when  they  were 
sold  ;  and  it  would  merely  create  an  artificial  distinction  to  establish  a  dif- 
ferent rule,  with  respect  to  an  account  stated. — [Lord  Abinger,  C.  B. — If  goods 
were  sold  at  different  times,  it  may  be  alleged  that  the  defendant,  on  a  par- 
ticular day,  was  indebted ;  but  the  statement  of  an  account  is  one  single  fact 
only.] — If  it  be  necessary  to  allege  time  in  an  account  stated,  because  the 
count  is  in  terms  confined  to  a  single  transaction,  it  would  be  equally  neces- 
sary in  a  count  for  goods  sold  and  delivered,  where  the  subject  matter  is  con- 
fined  to  a  single  transaction,  as,  for  instance,  a  horse  sold  and  delivered.  The  , 
new  rules  were  not  intended  to  introduce  any  alteration  in  the  principles  of 
pleading,  but  only  to  compel  the  adoption  of  more  concise  forms.  Before  the 
new  rules,  many  unnecessary  statements  of  time  and  place  were  introduced. 
This  question  was  late^v  before  the  Court  of  Queen's  Bench,  in  Bingley  v. 
Durham  {d);  and  that  Couit  held  good  a  form  similar  to  the  present  • 


\ 


[a)  1  Gale,  346 ;  2  C.  M.  &  Tl.  G«7. 

[b)  I  Gale,  348 ;  2  C.  M.  &  R.  C.  8. 


(c)  1  Gale,  430 ;  I  M:  &  W.  140. 
\U)  Since  reported  in  Per.  &  D.  58. 
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Bai/,  in  reply,  cited  Higgins  v.  Highfield  (e)^  and  Denninon  v.  Richard-      Lxchtquer. 


PiTT  Curiam, — ^It  is  of  great  importance  that  the  Courts  should  be  uniforin 
in  their  decisions.  We  will,  therefore,  inquire  respecting  the  case  referred 
to  in  the  QueetCs  Bench, 

Cur,  adv.  vulL 

Lord  Abingbr,  C.  B.^This  was  a  special  denuirrer  tu  nn  account  stated, 
oil  the  ground  that  no  time  was  specified.  If  the  statement  of  time  was  un- 
necessary, this  form  would  be  insufficient ;  but  the  Court  of  Queens  Bench 
have  lately  decided,  that  it  is  not  necessary  to  allege  a  time  when  the  account 
was  stated  ;  and  we  concur  in  that  decision. 

Judgment  for  the  plaintiff 
Ce)  13  Eut,  407.  (  /)  14  Bast,  291 . 


r. 
Lebs.: 


IND  OF  HUARY  TUUi. 
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Exduquer, 
[im.  Vacation.^ 


HILARY     VACATION,    1839, 


Bryan  and  others  v.  Nix. 


T.acorn-ractor, 
was  in  the 
habit  of  lend- 
ing oats  bjr  a 
canal  from 
Jjofnsfoftd  to 
Th£Lim^  to  the 
care  of  his 
agents  at  the 


^ROVER  for  o.its.     Pleas:  first.  Nut  Guilty  ;  second,  thai  the  plainliffs 
were  not  ))ussessed  of  the  goods  and  chattels,  as  in  the  declaration 
mentioned. 

At  the  trial.  l)efore  Williams,  J.,  at  the  Liverpool  Summer  Assixes,  1838, 
the  ft >1  lowing  facts  appeared:  the  plaintiffs  were  corn-factors  at  Liverpool, 
trading  under  the  firm  of  Bryans,  Herd,  and  Co.,  and  the  defendant  was  a 
tolMTfomrded  ^o™"^"^^^***  '"  London,  carrying  on  business  under  the  firm  of  FwsUr  and 

Nix.      Myles  Tempany  was  a  corn-dealer,  residing  at  Longford,  in  Ireland, 
and  dealing  under  the  firm  of  Gethins  and  Tempany,  and  was  in  the  habit  of 
consigning  oats,  lK>th  to  the  plaint ifls  in  Liverpool,  and  the  defendant  in  Lon' 
don,     Oats  so  consigned  were  put  on  board  of  ,l)oats  or  barges  at  Longford, 
and  conveyed  by  the  Royal  Canal  to  Dublin,  whence  they  were  forwarded 
to  Liverpool  or  London,  as  the  case  might  be.      Myles  Tempany  had  a  bro- 
ther residing  in  Dublin,  who  was  employed  by  him  in  the  purchasing  an/ 
shipping  of  com.     /.  and  D.  DeUmy,  of  Dublin,  were  also  employed  b/ 
Myles  Tempany,  as  his  ship  brokers,  to  procure  vessels  for  the  conveyaaee 
of  corn  from  Dublin  to  England,     On  the  2d  February,  1837,  Myles  Tmr 
pony  transmitted  to  the  pluintifTs  at  Liverpool  two  documents,  signed,  ftt 
Longford,  by  the  master  or  steersman  of  the  respective  boats,  Nos.  604  and 
64.     The  following  is  a  copy  of  one  of  the  documents  : — 

"  Shipped  in  good  order  and  condition  by  Gethins  and  Tempany,  boat  No. 
604,  whereof  is  master  for  this  present  voyage,  Thomas  Mtirtagh,  and  now 
riding  at  anchor  in  the  canal  harbour,  Longfora,  and  bound  for  Dublin,  480 
barrels  of  oats,  being  marked  and  numbered,  as  in  the  margin,  to  bedelivered 
in  like  good  order  and  condition  at  the  aforesaid  port  of  Dublin,  the  dangers 
of  sea,  fire,  rivers,  and  navigation  of  whatever  nature  and  kind  excepted,  unto 
Messrs.  John  and  Thomas  Delany,  in  care  for,  and  to  l)e  shipped  for  Messrs. 
Bryans,  Herd,  and  Co.,  Liverpool,  with  primage  and  average  accustomed 

time  informed 

the  p  aintifTs  that  he  had  valutnl  against  them  on  account  of  these  cargoes.  On  the  7th 
Fehninry^  the  plaint! PTs  reMimed  for  answer,  that  they  had  accepted  the  hills.  These  hills 
were  afterwards  paid  by  them.  The  defendant,  who  was  the  creditor  of  T.,  sent  an  agent  to 
lAtn^iftrd^  for  the  ptupnsc  of  obtaininff  from  T.  some  oats,  that  had  not  arrived  according  to 
agreement.  On  the  6th  Fehnuiry,  T.  being  pressed  bv  the  defendants  agent,  agreed  to  trans- 
fer to  him  the  cargoes  of  ihe  two  boats;  and  on  the  ^th  Fehrvary^  sent  from  Longford  to  the 
defendant's  agent,  who  was  then  at  Dublin,  a  boat  receipt  similar  in  form  to  those  of  the  plain- 
ti(f8',  cntitlinK  the  defendant  to  the  carf^o  of  the  boats  Nos.  604  and  54.  The  agent  received 
these  receipts  on  the  9th  Fe'iruartf,  and  on  the  arrival  shortly  after  of  the  boats  Not.  604  and 
!)4,  tof^k  po8a'*8S'on  of  their  cargoes,  which  were  afterwards  sold  by  the  defendant. 

//(-/</,  Ff'f^,  that  ihe  plaintiffs  had  a  complete  title  to  the  cargo  of  boat  No.  604,  at  least  on 
the  7th  Fehrwrii^  the  day  of  their  accepting  the  bill.  Secondly,  that  as  on  the  31st  Jcamary, 
there  were  no  oats  on  board  (he  boat  No.  54,  no  specific  chattels  were  held  for  the  plaintitfs. 
That  no  a|*propriati(m  t<N)k  place  until  the  9th  Ftontarif,  when  the  master  signed  the  boat  re- 
ceipts for  the  oars  then  on  board  boat  54,  and  thereby  inade  himself  the  de^ndant's  agent  for 
the  purpose  of  holding  these  oats.  That  the  plaintiflfs  were  therefore  entitled  to  the  cargo  of 
boat  604,  and  the  defei:dant  to  that  of  boat  54. 

Qtki>re,  whether  receipts  for  goods  given  by  the  master  of  a  canal  boat,  and  in  form  resemb- 
ling bills  of  lading,  possess  all  the  properties  of  those  instruments. 


by  them  to 
lAverpool  or 
Jjondon.    On 
the  2d  Frbru- 
ary^  he  sent  to 
the  plaintiPs, 
hia  factors, 
two  receipts, 
signed  by  the 
masters  of 
two  canal 
boats,  Nos. 
604,  and  .H 
dated  31st 
January,  re- 
sembling 
bills  of  lading 
in  their  lan- 
guage, and  ex- 
pressing that 
two  cargoes  of 
oats  had  been 
shipped  at 
Longford  for 
the  plaintifls. 
At  the  date  of 
these  receipts, 
boat  No.  604 
was  completely 
loaded,  and 
boat  54  parti- 
ally 80.      T., 
at  the  same 
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r  ktt:  -fii  m:  UMUiir  .       Tin  it-fc-ivi^u    «  ^■   *"■».  •>.  vi  '^v  •»  ■  »    ^.V*  -^ 
fL  strx  r-tio  nm^      A^,'-»*air»4r>     unAv    V  ♦k^*i*i>.\*f*  v  -,^..\s 

DwUok ;  u^  tbe  bo*L   X.-v  M.   b*.!   S>t«i   i^^r;**^^   VnahUs^    m    I  #**^'^;^"«-; 
HoOrr  i^irD  proceodad  to  Dmhiim.      l>n  iK"  :^tS  /^«>4^^-t .    ^^^  |)-^»%^i 
dispfticbeidL  bj  post,  fram  I^tm^ffird  «  Witter  «<KUvnm\)  lo  H^W^,  \\\  ISwAA**. 
eoclonng  ibe  following  dixtiment  >— 

**  Shipped  in  good  order  Mid  c^^mlitnxn^  hv  ii^tk^n*  }k\\s\  %\^w\^\\\ «  \\\  a\\\\ 
upon  the  good  boat.  No.  54.  trhonvf  ih  mai^lor,  tU  {\\\%  \\\^'%\'^\\\  \\\\^f\\s 
Richard  Ciimek,  and  now  riding  at  anchor  in  <ho  t'rtnni  llAiU^ni,  /t«H<r.*»^. 
and  boand  for  Dublin^  650  Imrrt^U  of  tMitn,  Itomu  nmiKiMl  iitnl  lntlM^^t^<(  it« 
in  the  margin,  and  are  to  U'  dolivortHi  in  liko  i^hmI  \\t\\vi  \\\\\\  inMilHiiMi,  iH  \\\v 
aforesaid  port  of  Dublin^  i]\v  il(in};or  of  tho  MiMtn,  ri\i*iNt  fins  iiMtt  iiiHiftiiioii 
of  whatever  nature  and  kind  c\ropt«*d.  unto  Mr.  J.  J  MrtMi** .  in  ihm*  (••!  ntul 
to  be  shipped  to  Messrs.  Forgteriwul  AVj*,  LumUm^  \\\\\\  |iiliiitii(t'iMiil  imiihmi^ 
VOL.  \,  *l  Ii 
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£rdiff}ufr,  accuBtomcd.  In  witness  whereof,  the  master  and  purser  of  the  said  ship  hodi 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which  betig 
accomplished,  the  other  two  to  stand  void.  Dated  in  Baliymahan,  this  Mh 
day  of  February,  1837. 

jRiehard  Clinch. 

Gethinf  and  Company." 

This  document  reached  Walker  on  the  1 1th  of  Fehruary. 

On  the  arrival  in  Dublin  of  the  two  boats,  Nos.  604  and  54,  after  the  1  ItJi 
February,  Walker  took  possession  of  their  cargoes,  on  behalf  of  the  defendant, 
and  shipped  them  to  him  in  London.  The  defendant  afterwards  sold  the 
cargoes,  and  received  the  proceeds.  Upon  this  evidence,  the  learned  judge 
directed  the  jury  that  in  his  opinion  the  boat  receipts  were  bills  of  lading. 
And  that  >^ith  regard  to  boat  54,  which  was  alleged  not  to  be  laden  at  the 
d&te  of  the  plaintiff's  boat  receipt,  if  the  jury  should  think  that  a  quantity  of 
oats  was  specially  designated  for  that  cargo,  the  cargo  would  belong  to  the 
plaintiffs.  The  jury  returned  a  verdict  for  the  plaintiffs,  damages  666^  10».; 
they  also  found  that  the  loading  of  boat  No.  54,  was  not  completed  when  the 
boat  receipts  were  dispatched  to  the  plaintiffs.  A  rule  was  obtained,  in 
Michaelmas  Term,  calling  upon  the  plaintiffs  to  shew  cause  why  this  verdict 
should  not  be  s^t  aside  and  a  nonsuit  entered,  or  why  the  damages  found  by 
the  jury  should  not  be  reduced  to  the  value  of  the  oats  in  the  boat  No.  604, 
or  why  a  new  trial  should  not  be  had,  against  which 

Creshwell  and  Tomlinsan  shewed  cause. — The  documents,  of  the  31st 
January,  which  are  termed,  by  the  defendant,  "  boat  receipts,^'  are,  in  fact, 
bills  of  lading,  and  transferred  to  the  plaintiffs  a  right  to  the  cargoes  of  boats 
Nos.  604  and  54.  The  plaintiffs,  by  accepting  against  these  goods,  have  ob- 
tained a  right  to  hold  them ;  and  as  soon  as  Mylee  Tempany,  the  shipper, 
sent  to  the  plaintiffs  for  a  valuable  consideration,  the  documents,  which  we 
term  bills  of  lading,  he  could  not  say  that  the  master  of  the  boat  held  the 
goods  for  him.  In  Haille  v.  Smith  {a),  there  was  a  consignment  of  a  cargo 
to  a  merchant's  house,  as  a  security  for  advances  made  by  the  partners  in  that 
house  to  the  consignor.  The  consignment  was  made  by  means  of  an  invoice 
and  bill  of  lading;  iind  it  was  held  that  the  bill  of  lading  was  evidence  of  the 
property  having  been  transferred  to  the  merchant's  house.  Here  the  shipper 
had  no  title  to  the  goods  as  soon  as  he  had  parted  with  the  boat  master's  re- 
ceipt, Craven  v.  Ryder  (6)  ;  Abbot  on  Shipping,  part  3,  c.  9,  page  378. 
The  case  of  Haille  v.  Smith,  which  was  recognized  by  Lord  Ellenborough  in 
Patten  v.  Thompson  (c),  decides,  that  if  there  is  an  arrangement  between 
parties,  that  certain  goods  are  to  be  consigned  as  a  security  for  advances 
made,  the  goods  cease  to  be  the  property  of  the  consignor.  Hall  v.  Grif- 
fin {d),  is  also  in  point.  But  suppose  these  boat  receipts  are  not  bills  of 
lading,  still  they  are  the  indicia  of  property ;  they  are  evidence  of  a  contract 
between  the  shipper  and  the  plaintiffs,  that  the  latter  shall  hold  them  us  se- 
curity for  advances  made  by  them ;  and  after  the  advances  had  been  made, 
by  the  acceptance  of  the  bill  of  exchange,  the  shippei  had  no  power  to  dispose 
of  the  goods ;  iior  does  it  make  any  difference  tL^t  the  plaintiffs  were  factors. 


i 


(a)  1  Bos.  &5  P.  563.  (c)  5  M.  &  Sel.  360. 

(b)  C  Taunt.  435.  (d)  10  Biug.  5M6. 


flILARY  VACATION,  l8  i  I 

aw)  aol  ^mdeet.  Tbc  property  in  iKe  hoiiU,  Noc  604  and  54,  Te<^tc<l  in  the 
pktnuft  on  the  7th  Efbrmmry,  the  date  of  their  acceptances:  whereas  the 
boat  rtceipt  sent  to  Walker  «ras  not  dispatched  from  Lmujfm-d  till  the  Sth 
Febrmary^  und  did  not  readi  him  till  the  11th,  until  which  day  he  oould  ha^e 
no  rigrht  whatever  to  the  car^goes — \Parhe^  B — The  defendant^  boat  receipt 
vas  sent  in  parsnanoe  of  a  prior  en^.-a^'enicnt ;  and  if  it  was  mpable  of  trans* 
lerring  the  property  at  all,  the  defendant^  title  was  completed  on  the  9th 
F^bntary^  at  which  time  the  letter  wai;  put  into  the  post,  and  the  shipper  had 
lost  tSe  power  of  recalling  it.] — At  all  e\ents,  the  title  of  the  defendant  is 
posterior  to  that  of  the  plaintiffs.  With  regard  to  boat  No.  54,  which  was 
not  completely  loadbd  at  the  date  of  the  plaintiffs^  bilh  of  lading,  the  Jnry 
haTc,  in  efiect,  Ibnnd  that  the  caf|pD  waf:  sufficiently  ascertained  and  identifieit 
to  rest  the  property  in  the  plaintiff. — [ParkB^  B. — ^The  written  contract 
states,  that  the  oats  were  actually  shipped ;  would  the  shipper  hare  been 
liable  to  an  action  if  be  had  substituted  other  oats  for  those  which  he  said  he 
had  put  on  board  t] — He  would. — [Aldenmi^  R — ^The  jury  have,  in  eflect, 
found  nothing  more  than  that  Myhs  Tempamy  intended  to  ship  the  oats.] — 
But  ^appose  the  cargo  of  boat  No.  54  ikiC  to  be  sutBdently  desi^attd  at  the 
date  of  the  plaintiffs^  bills  of  lading-,  still  they  acquired  a  title  to  the  cargo  by 
estoppel  If  a  psrty  tnakes  a  lease,  having  at  the  time  no  interest  in  the  Sand, 
but  afterwards  acquires  an  interest,  the  lease  is  good  against  him  by  et>toppel, 
Ratclyn^g  Case^e),  Doe,  d.  CkriHmoM  v.  Oiiver(/),  Helpe  v.  Hereford  {g). 
So  in  the  present  cn^,  Mylee  Tempany^  the  shipper,  who  told  the  plaintiffs 
he  had  shipped  the  oats,  is  estopped,  as  soon  as  the  oats  are  actually  shipped, 
from  siring  that  they  do  not  belong  to  the  plaintiffs.  The  same  rtde  holds 
with  regard  to  Ciinck,  the  master  of  the  boat.  That  being  the  cases  the  dc* 
fendant,  who  claims  under  the  shipper  or  the  owner  of  the  boat,  is  estopped 
likewise. 

Keiiy,  Alexander,  and  Martin,  cmUrd^ — ^These  receipts,  given  by  the 
masters  of  the  boats,  are  not  bills  of  lading.  A  bill  of  lading  has  acquired  a 
specific  character  by  the  custom  of  merchants,  and  is  employed  to  transfer 
such  property  only  as  is  conveyed  upon  the  high  seas,  estuaries,  or  large  na- 
vigable rivers.  If  these  receipts  in  question  are  to  have  the  effect  of  bills  of 
lading,  there  is  no  reason,  in  principle,  why  a  carrier's  receipt  should  not  be 
considered  as  having  the  same  effect  The  defendant  contends,  that  putting 
gonds  on  board  a  boat,  writing  a  letter,  enclosing  boat  receipts,  and  drawing  a 
bill  of  exchange,  on  the  faith  of  the  cargo,  do  not  vest  the  property  in  the 
plaintiffs.  The  shipper,  MyUe  Thnpany,  was  entitled  to  obtain  the  goods 
back  after  they  had  been  put  on  board.  Hall  v.  Griffin  does  not  applyi  be- 
cause the  defendants  held  the  goods  for  some  person,  and  having  promised  to 
deliver  them  to  the  plaintiff*,  their  promise  attached  on  the  arrival  of  the 
good^.  In  WiUiame  v.  Everett  {h),  there  was  no  promise,  and,  consequently^ 
the  defendants  were  held  not  liable  to  the  plaintiff!  Here  there  has  been  no 
assent  on  the  part  of  John  Tempany,  the  holder  of  the  oats. — [Parke,  B.— 
The  question  is,  whether  the  property  wns  not  transferred  previously.] — If 
the  shipper  and  the  plaintiffs  had  stood  in  the  relation  of  vendor  and  vendees, 
the  property  might  have  passed  to  the  latter;   but  they  were  principal  mxd 

(e)  4  Co  Rap.  ?2.  (if)  2  R  &  Aid.  242. 

(/)  10  b.  &,  Cnss   187.  (A)  li  Cn:.!.  582. 
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Ss^/utr.      fuctors,  and,  therefore,  the  plaintifis  could  claim  only  by  tirtueof  a  lien  wliidh 
would  not  give  them  a  right  here,  as  they  had  not  the  actual  possession  of  the 
goods,  Kinloch  v.  Craig  (t).     HailU  v.  Smiih,  was  not  the  case  of  principal 
and  factor.     Again,  wherever  property  has  been  held  to  vest  under  circuni- 
stances  similar  to  the  present,  there  has  been  something  equivalent  to  a  pm^ 
chase,  as,  for  instance,  a  regular  bill  of  lading  duly  indorsed.     That  was  tkt 
case  in  Haille  v.  Smith,  and  in  Anderson  v.  Clark  (j).     Berkley  v.  Wdt' 
ling  {k\  is  also  an  authority  in  favour  of  the  defendant. — [Parke,  B. — Consider 
the  question  as  if  these  boat  receipts  were  merely  carrier*s  receipts.     If  the 
intention  of  the  shipper  had  been,  that  the  plaintifis  should  hold  the  oats 
merely  as  factors,  the  consignment  would  have  been  to  Deiany,  as  agent  for 
the  shippers ;  but  the  effect  of  the  whole  transacticHi  is,  that  if  the  plaintiffs 
accept  the  bills,  the  boat  owners  are  to  hold  the  oats  as  their  agents;  and  if 
it  was  intended  that  the  plaintiffs  should  take  them  as  a  special  property, 
they  are  not  to  be  in  a  different  situation,  because  they  happen  to  be  frcfors 
also.]— The  shippers  might  be  estopped  from  nying  that  the  goods  did  not 
belong  to  the  plaintiffs,  but  they  were  not  so  estopped  as  against  the  defend- 
ant.    If  the  bill  of  exchange  had  become  due,  and  had  been  dishonoured, 
the  shipper  might  have  stopped  the  goods  in  iraneitu.      That  shews  that  no 
property  passed  to  the  plaintiffs,  but  that  their  remedy  is  by  an  action  againM 
the  shipper  for  a  breach  of  contract.     In  Bruee  v.  Wait  (I),  a  bill  of  eichange 
was  accepted  by  the  consignee  of  goods,  on  the  &ith  of  a  consignment ;  but 
it  was  held  that  the  property  did  not  pass  to  the  consignee. — [Parke,  B. — The 
goods  were  not  put  on  board  at  the  time  of  the  proposal  to  accept  the  bill; 
nor  was  there  any  declaration  that  the  master  of  the  vessel  held  them  for  the 
bene6t  of  the  consignee.] — In  the  case  of  NiehoU  v.  CUni  (m),  which  b 
similar  to  the  present,  it  was  held  that  no  property  passed  to  the  consignee. 
— [Parke,  B. — In  that  case  there  was  no  intention  of  creating  any  lien  until 
delivery.] — If  the  Court  should  determine  in  favour  of  the  plaintiffs,  it  will  be 
the  first  case  in  which  it  has  been  decided  that  an  agreement,  arisii^  from 
letters,  will  vest  property  without  a  bill  of  ladin?. 

Ctrr.  adv.  wit. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B.— The  question  in  this  case  is,  whether  the  properly  in  the  oats, 
on  board  two  boats,  No.  f?04.  and  No.  64,  or  either  of  them,  werw  vested  in  the 
plaintiffs  at  the  time  the  defendant  took  possession  of  those  oats.  We  think 
the  property  in  the  former  boat  was  in  the  plaintiffs  ;  in  the  latter,  not.  The 
facts  of  the  case,  necessary  to  its  administration,  may  be  very  shortly  stated. 
3fyle9  Tempany,  a  corn  merchant,  at  Longford,  who  employed  the  plaintiffs 
as  his  factors  at  Liverpool,  shipped  on  board  the  boat  Na  604  a  full  cargo  of 
oats  and  took  a  bill  of  lading,  or  boat  receipt,  for  them,  signed  by  the  roaster, 
bearing  dale  the  31st  of  January,  1837,  whereby  he  acknowledged  the  re- 
ceipt of  the  oats  on  board,  deliverable  in  Dublin  to  /.  and  7!  Delany,  in  care 
for  and  to  be  shipped  to  the  plaintiffs  in  Liverpool     On  the  same  day  be 

(t)  3T.  Rep.  119.  (0  1   Mur.  &  Hurl.  339;  3  M.  & 

(j)  2  Ring.  20.  Wels.  15. 

(k)  7  Ad  &  Ell.  29  ;  Will.,  Well.  &         (m)  3  Price,  547. 
Dav.  429. 
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E1^4       « 


IK 


na^  iL  4:'Vr  lie  VAAiDii&  ti  ii:«&   Hsnus^  ut--^    taring  SA.'iirv  ^.luij  sr;*urei 
IMS  vniuKasiM  y^»  if  i  ■■■       "•"•   :.aiii  r  uii?t^rr--^m  u  nec^iti  *ie<Xjt»^ 

CXk&iflL    ajT  IBLU^UUIlr    !■»  iLtTkrUrL    u     i;«b*    aK.*UIIi£*Ti^       nltl     v^     i«;«es 

tar  vueoisr.    iiki-  utla-  ic  iiiun^:    Zkr.-y  ttn  Z'm  ^'^1t%iv*1*^  iC  mi  etc*:-:*  .  ^«*» 
:  tiitsir  vnauAsr  lu  jnau.heMggn  l^  t*uu**^tt*n:  ii  uz  *r:uu.  at*)  ^-s*"^  ««    «K 

ed,  o.c.p*ed  vci  tie  kcicr  f-\ML  Trjr^Mmt,  vtf  :jir  ii  *«r  />>*:-•  •4*'ix  k^- 
cd  br  titf:  Mxr^itsnoe  «f  "^  piuKiJ^  «/  Ttakino*  rit  oni'l.  It  N«>t^»  t«%  «,> 
be  cJcskHr  tJbk.  ib^i  T^bumm  ju:nM:>  :h&x  trie  ^a:^  iScrt^rt  >i|^v.^i>)  vKa^^ 
!ield  fries  thi:  tine  bjr  ibe  boftl  loii^lers  for  tbe  f^iiiliSs  m  iIh^  \^«i^  ^V^^^ 
Tided  :ber  accept  the  LtD  as  a  scmirilv  ^^  the  |vivnii^l ;  that  Im'  a«a^«^ 
i  a^^ree  so  to  boSd  tliem,  and  that,  by  the  plainiiri>^  a>>^a«  ami  av<\^  |^Umv 
the  bill,  the  cuodiiioQal  agfCJtaiuit  becxwnes  ali$^4uU\  aih)  iK^  ti^h>AvUxm 
n  efft^t,  the  same  as  if  Tamptmy  had  de(Ki>it«Hl  lht»  ^^^)»  >^ilh  a  ^)Akv» 
ier,  who  had  assented  to  hold  them  for  the  pUintitlN  iimm^Ioi  t^^  ii^h^H^iut^ 
11.  As  evidence  of  such  a  tFaniiactit>n,  it  is  \0h4l>  in««wtvM«l  \>hvth*M  \\\\^ 
runients  are  bills  of  ladinj;  or  not,  and  it  mi^ht  eAi»il>  W  \\w\\y\\  \\\\\^\\^\\ 
medium  of  carrier's,  or  wharfinger\H  rtHvipt*,  or  uny  ollw^r  tU»-M»|Ou»M  ul 
Liment,  or  by  correspondence  alono.  If  the  Inlontioli  uHlu*  |mmU»  »» tu  \\\\^^ 
property,  whether  absolute  or  f\\ec\^\  in  ivrtain  uneeiluliMMl  i'lmM»»U,  »•< 
Wished,  and  they  are  placed  in  the  ImndM  ofu  d«'|Hmit«r.v»  im  \m\W\  \\\\v 
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ther  such  depositary  be  a  oommon  carrier  or  ship  master  empbyed  hjr  i^ 
consignor,  or  third  person ;  and  the  chattels  are  so  placed  on  account  of  tis 
person  who  is  to  have  that  property,  and  the  depositary  attests  it,  it  is  enou^ ; 
and  it  matters  not  by  what  document  this  is  eflected,  nor  is  it  material  wlnCkr 
the  person  who  is  to  have  the  property  be  a  ftctor  or  not,  for  such  an  apn- 
ment  may  be  made  with  a  factor  as  well  as  any  other  individual.     In  thep- 
sent  case,  we  are  of  opinion,  that  this  is  satisfactorily  made  out,  with  refpci 
to  the  first  boat  load;  and  the  fact,  that  the  instrument  signed  by  the  msiln, 
specifies  that  the  goods  are  to  be  carried  to  and  delivered  at  DubUn  to  m 
agent  of  the  plaintiffs,  is  decisive  to  show  that  the  plaintiffs  are  to  take  inine* 
diately  in  their  own  right,  and  are  not  merely  consignees  of  TfaMpoay,  who 
are  to  have  their  lien  when  the  goods  arrive,  as  factors.    And  this  ease  is  dis- 
tinguishable, on  this  ground,  from   Kinloch  v.  Ctmg^  Brue^  v.  Waii,  and 
Nichols  V.  Clentt  in  none  uf  which  were  there  any  documentary  or  other 
evidence  to  prove  thot  the  intention  of  the  consignors  was  to  vest  the  pro- 
perty in  the  consignee  from  the  moment  of  delivery  to  the  carrier ;  and  the 
case  resembles  that  of  Hcdlle  v.  Smiih,  where  the  bill  of  lading,  being  tran^ 
mitted  for  a  valuable  consideration,  opfmted  as  a  change  of  property  fJifltsCpr, 
when  the  goods  were  shipped  :  anri  it  i<  also  governed  by  the  same  principle, 
upon  which  I  know  that  of  Anderson  v.  Clark  was  decided,  where  a  liill  of 
lading,  making  the  goods  delivirulile  to  a  factor,  was,  upon  proof  from  ojrrei>< 
pondence  of  the  intention  of  the  principal  to  vest  the  property  in  the  factor, 
as  seciirity  for  antecedent  advances,  held  to  give  him  special  property  the  in- 
stant the  goods  were  delivered  on  lioard,  so  as  to  enable  htm  to  sue  themn^ 
ter  of  the  ship  for  tlieir  non-delivery.     In  our  opinion,  therefore,  the  plainiilT* 
had  a  complete  title  to  the  cargo  of  the  boat  604,  at  least,  on  the  Itli  <»f 
Fehrvaryy  when  iheyctniiplifH  with  the  consideration,  by  accepting  the  hilKand, 
1)efore  the  7th,  no  other  title  to  these  oats  intervened,  for  the  order  to  deliver 
them,  given  to  Wa/ker  on  the  6tli,  was  clearly  executory  only.     But  xh 
claim  of  the  plaintilfs  to  the  cargo  of  boat  54,  stands  on  a  vety  diflin^nt  fiot- 
ing.     At  the  time  of  the  a«;reement,  proved  by  the  bill  of  lading,  or  host  re- 
ceipt, of  the  Hist  of  January^  to  hold  the  530  barrels  therein  mentioned,  ^r 
the  plaintiffs,  there  were  no  such  oats  on  board,  and,  consequently,  no  speciN; 
chattels  which  were  held  for  them.     The  undertaking  of  the  boat  master  M 
nothing  to  operate  upon  ;    and  although  Myles  Tempany  had  prepari'd  a 
quantity  of  oats  to  put  on  board,  those  oats  still  remained  his  property  :  \w 
might  have  altered  their  destination,  and  sold  them  to  anyone  else:  Hif 
master^s  receipt  no  more  attached  to  them,  than  to  any  other  quantity  vhc\^> 
belonging  to  Tempany,     If,  indeed,  afVer  the  31st  of  January,  thrse  (>hi>  -<' 
prepared,  or  any  other  like  quantity,  had  been  put  on  board,  to  the  amornt 
of  530  barrels,  or  less,  for  the  purpose  of  fulfilling  the  contract,  and  lectin •< 
by  the  master  as  such,  before  any  new  title  to  them  had  been  {in;irir<i 
by  a  third  person,  we  should  have  probably  held  that  the  property  in  t\v>v 
oats  passed  to  the  plaintiffs ;  and  that  the  letter  and  receipt,  though  it  tlivl 
not  operate,  as  it  purported  to  do,  as  an  appropriation  of  any  existing  sf»e- 
cific  chattel,  at  least  operated  as  an  executory  agreement  by  Tempanif,  mirl 
the  master  and  the  plaintiffs,  that  Tempany  should  put  such  a  quantity  of 
oats  on  Itoard  for  the  plaintiffs,  and  that  when  so  put,  the  master  should  hut'l 
them  on  iheir  acruunt ;  and  when  that  agreement  was  fulfilled,  but  mit  olh«  r- 
wise,  they  would  become  their  [mjperiy.      But  before  the  complete  quantity 
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of  580  barrels  was  shipped/  and  ^when  a  small  quantity  of  oats  only  was  ^peygy. 
loaded,  and  before  any  appropriation  of  oats  to  the  plaintiffs  had  taken  place, 
Timpanjf  was  induced  to  enter  into  a  fresh  agreement  with  the  defendant  to 
put  on  board,  for  them,  a  full  cargo  for  No.  54,  by  way  of  satisfaction'for  the 
debt  due  to  them,  for  such  is  the  efiect  of  the  delivery  order  of  the  8th,  and 
the  agreement  with  Walker  of  the  same  date,  to  send  the  boat  receipt  for  the 
cargo  of  that  vessel.  Until  the  oats'  were  appropriated  by  some  new  act, 
t>oth  contracts  were  executory :  on  the  9th,  this  appropriation  took  place  by 
the  boatjreceipt  for  the  550  barrels  then  on  board,  which  was  signed  by  the 
master,  at  the  request  of  Tempany,  whereby  the  master  was  constituted  the 
igentj  of  the  defendant  to  hold  these  goods ;  and  this  was  the  first  act  by 
which  these  goods  were  specifically  appropriated  to  any  one.  The  master 
night' have  insisted  on  Timpany  putting  on  board  oats  to  the  amount  of  the 
first  bill  of  lading  on  account  of  the  plaintiffs ;  but  he  did  not  do  so.  It  is 
prc^r,  however,  to  notice  the  very  ingenbus  argument  used,  on  the  part  of 
the  plaintiffs,  founded  on  the  doctrine  of  estoppel,  as  applied  to  real  estate. 
If  a  man,  by  indenture,  demise  a  certain  manor  to  A^  which  he  had  not,  and 
then  purchases  the  manor,  and  afterwards  sells  or  demises  it  to  fi.,  the  first 
lease  operates  against  the  purchaser  and  second  lessee ;  and  by  analogy  to 
this  case,^it  is  contended  that  the  first  bill  of  lading  was  good  for  the*plaintiffs 
by  estoppel^against  the  master  and  consignor,  and  also  against  the  defendant, 
who  claims. that  cargo  which  was  put  on  board  under  the  consignor.  But 
this  analogy  does  not  hold.  In  the  case  of  real  property,  the  lease  is  a  con- 
clusive admission  by  the  lessor,  that  he  had  a  title  to  a  specific  estate  demised, 
which  binds  a  subsequent  purchaser  of  that  estate.  Here  the  bill  of  lading 
is  a  conclusive  admission  only,  that  some  oats,  amounting  to  the  specific  quan- 
tity»  was  on  board.  In  the  former  case,  the  estate  is  identified  and  ascertained 
eU  the  time  of  admission ;  in  the  latter,  no  property  exists  to  which  the  ad- 
nissioD  applies,  for  no  oats  were  on  board ;  and  they  .are  not  otherwise  ascer- 
tained, than  by  the  statement  that  they  were  on  IxMurd;  and  the  person  who 
iflerwards' purchased  any  oats  from  the  consignor,  may  as  well  be  said  to 
purchase  i  those  to  which  the  estoppel  relates,  as  he  who  purchases  those 
irhich  were  afterwards  put  on  board.  And,  besides,  it  may  well  be  doubted 
irhether  the  doctrine  of  estoppel  applies  to  personal  chattels  at  all,  so  as  to 
bind  subsequent  purchasers  of  them.  For  these  reasons,  we  think  that  the 
plaintiffs  are  entitled  to  the  first  cargo  of  oats,  but  not  to  the  other ;  and  the 
rule  must  be  discharged,  as  to  the  boat  604,  and  the  verdict  reduced  by  the 
value  of  boat  54. 

Rule  absolute  to  reduce  the  verdict. 
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Esefi,  Chamber 


The  party  snc- 
eeedinff  on  a 
writ  oferror, 
11  entitled  to 
double  OS' 8  of 
•e  tiing  a  bill 
of  exceptions, 
and  S'ich  costs 
a'e  to  be  taxed 
in  the  Court 
of  error. 

A  plaintiflT 
in  ejectment 
who  has  ob- 
tained a  ver- 
dict, which 
has  been  af- 
firmed on  error, 
is  entitled  to 
double  costs  of 
executing  the 
writ  of  enquiry 
of  mesne  profits 
aud  damages. 


Francis  v.  Doe,  dem.  Harvey. 

IMONTAGUE  S3fITf/ moved  for  a  nil*',  calling  upon  the  plaintiff  io 
error  to  shew,  cause  why  the  Master  should  not  review  his  taxation. 
— The  jury  having  found  a  verdict  for  the  defendant  in  error,  ihe  counsel  for  the 
plaintiff  in  error  tendered  a  bill  of  exceptions  to  the  direction  of  the  learned 
judge.  The  case  was  argued  in  this  Court,  and  judgment  was  affirmed.  The 
defendant  in  error  contends,  that  under  the  Statutes  13  Car,  2,  st.  2,  c  2,  & 
10  (a),  and  16  &  17  Car.  2,  c.  8,  s.  4  (6),  he  is  entitled  to  double  coats  of 
settling  the  bill  of  exceptions,  and  that  they  ought  to  l)e  taxed  in  this  Cuurt 
He  also  contends,  that  be  is  entitled  to  the  double  costs  of  the  writ  of  enquiry, 
and  of  damages,  by  way  of  waste. 

The  Master,  before  whom  the  costs  were  faxed,  decided,  that  the  defendant 
in  error  was  not  entitled  to  double  costs  of  the  bill  of  exceptions,  but  merelj 
of  all  proceedings  from  the  actual  bringing  of  the  wi-it  of  error,  until  the 
affirmance  of  the  judgment.  That  the  costs  of  settling  1  he  bill  of  exceptions  were 
not  costs  in  error,  but  co«^ts  in  the  cause  below,  and,  accordingly,  he  refused 
to  include  them  in  his  allocatur.  He  idso  decided,  that  the  defendant  in  error 
was  not  entitled  to  double  costs  of  the  writ  of  enquiry.  Gardner  v.  Bedlluic)^ 
shews  that  a  bill  of  exceptions,  forming  no  part  of  the  record  in  the  Court 
below,  ought  not  to  be  included  in  the  taxation  of  costs  there.  Shepherds, 
Mackreth  (d),  was  an  application  to  the  Court  of  Exchequer  Chamber  for 
interest  on  the  affirninnce  of  a  judgment  by  that  Court,  where  a  writ  oferror 
had  been  brought  for  delay.  There  Eyre,  C.  J.,  after  reviewing  all  the 
Statutes  that  give  costs  in  error,  including  the  Stat.  16  Car.  2,  c.  8,  s.  4, says, 
"  These  Statutes  are  perfectly  consistent  with  each  other,  being  all  lii  pari 
materia,  and  are  nothing  but  a  gradual  extension  of  the  Statute  3  Hen.  7,  c. 
10.  To  prevent  writs  of  error  being  brought  for  delay,  double  ci^sts  are 
absolutely  given  in  all  cases ;  and  under  particular  circumstances,  €!aniages 


(a)  The  10th  sectiou  is  as  follows:^ 
'*  And  be  it  also  enncted  by  the  autho- 
rity aforesaid,  that  if  any  person  or  per- 
sons after  the  oaid  day  shall  sue  or  pro- 
secute any  writ  or  writs  of  error  for 
reversal  of  any  judement  whats'jever, 
given  after  any  verdict  in  any  of  the 
Courts  aforwiaid,  nnd  the  said  judjj- 
ment  shall  aftrrwards  be  affirmed,  then 
every  such  person  or  pcrKoiis  shall  pay 
t  nto  the  dfferKlant  or  deff iidauts  in  the 
said  writ  or  writs  of  error,  his  or  their 
double  costs,  to  be  asses-ctl  by  the  (\nirt 
wheie  such  writ  of  error  shall  he  Wr- 
pendin^,  for  the  delaying:  uf  execution." 

(b)  The  4th  section  is  in  thc»e  trnos  • 


— <'  And  to  the  end  that  the  same  sum 
and  sums  and  daniai;pR  inav  be  ascer- 
tained, it  is  further  enacted,  that  the 
Court  wherein  such  exicntion  ought  to 
be  granted  upon  such  affirmation,  dis- 
continuance, or  nonsuit,  khall  issue  s 
Mrit  to  enquire,  as  well  of  the  m^sn 
profits,  as  of  the  damages  hy  any  waste 
committed,  alter  the  first  ju(!gui(>nt  in 
dower,  or  in  ejectione.  firtme..  Ami 
upon  the  return  thereof,  judgment  shall 
he  given,  and  execution  awanied  for 
such  Titrsitfi  profits  aud  daniHg(<«<.  and 
also  for  c«'Ms  of  Ruit." 

, i)  1  Bos.  &  P.  32. 

{fl)  2  H.  Black.  284. 
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Francis 

V. 

Doe,  dem. 
Habtxt. 


also,  at  the  diaei^tioQ  of  the  Court     That  rule  leU  in  applications  to  the    JZjdk.  ChamUr. 
Court  in  all  cases,  which  it  is  entirely  in  their  discretion  to  refuse  or  complj 
with,  and  if  complied  with,  to  fix  the  quantity  of  the  recompence.'' 

Mr.  Dax,  the  Master,  here  stated,  that,  as  to  the  first  point,  he  had  been 
of  opinion  that  the  bill  of  exceptions  formed  part  of  the  trial,  and,  therefore, 
that  the  costs  of  it  were  costs  in  the  cause,  and  not  in  error.  That  as  to  the 
second  point,  the  writ  of  inquiry  was  given  by  a  Statute  subsequent  to  that 
which  gave  double  costs  in  error ;  and  that  as  double  costs  were  not  men- 
tioned in  the  latter  Statute,  he  conceived  they  were  not  to  be  allowed  in  writs 
of  inquiry  in  error. 

• 

Lord  Denmafi,  C.  J.,  said  the  Court  would  take  time  to  consider  the  point. 

Cur,  eulv.  vtift. 


TiNDAL,  C.  J.,  afterwards  (June  4th)  said,  that  the  Court  had  looked  at 
the  Statute  13  Car.  2,  and  the  cases  of  Gardner  v.  BaiUie  and  Shepherd  v. 
Afackrethf  [and  that,  without  doubt,  the  defendant  in  error  was  entitled  to 
double  costs.    That  the  Master  must,  therefore,  review  his  taxation. 

Rule  absolute  accordingly  (e). 


(e)  It  will  be  observed  that  the  de- 
fendant did  not  shew  cause  against  the 
rale ;  bat  it  seems,  that  both  parties  re- 


ferred the  wliole  matter  to  the  Court  in 
the  first  instance. 


Palmer  v.  The  Grand  Junction  Railway  Compa^ny. 


^ASE.     The  declaration  stated,  that  the  defendants,  before  and  at  the  time  The  declaration 

of  the  committing  of  the  grievances  by  the  defendants  thereinafter  men-  def^dantt***^ 

tioned,  were  the  owners  and  proprietors  of  a  certain  railway,  to  wit,  &c.,  &c.,  wcreproprie- 

%nd  of  certain  engines  and  carriages,  used  by  them  for  the  carriage  and  con-  railway,  foMhe 

veyance  therein,  and  thereon,  of  passengers,  cattle,  goods,  and  chattels,  in,  cwriagc  of 

upon,  and  along  the  said  railway,  from  a  certain  place,  to  wit,  Liverpool,  to  a  cattle,  &c.,' 

.<ertain  other  place,  to  wit,  Birmingham,  for  hire  and  rewords  to  them,  the  ^^Bii^l^i 

lefendantB,  in  that  behalf;  and  being  such' owners  and  proprietors,  the  plain-  that  the  plaintiff 

iff  heretofore,  to  wit,  &c.,  caused  to  be  delivered  to  the  defendants,  divers,  them^nine^ 

-  wit,  nine  horses  of  the  plaintiff,  to  wit,  of  the  value  of  600/.,  to  be  safely  ^^^\^  \ 

•nd  securely  carried  and  conveyed  by  the  defendants,  in  and  upon  the  car-  railway,  yet  the 

iages,  on  and  by  the  said  railway,  from  Liverpool  aforesaid,  to  Birmingham  f^^"  o*Httl e 

foresaid,  and  there  to  be  safely  and  securely  delivered  f»r  the  plaintiff,  for  care  in  and 

about  the  carry- 
ing and  conveying  the  said  horses,  and  in  conducting,  managing,  and  directing  their  carriages 
upon  the  railway,  that  the  carriages  were  thrown  down  an  embankment,  and  one  of  the  horses 
killed,  and  the  others  injured,  Ac.  The  company  was  incorporated,  by  Act  of  Parliament,  for 
the  purpose  of  making  a  railway;  and  there  was  a  clause  enabling  them  to  become  carriers,  if 
they  should  think  fit.  It  was  also  provided,  that  no  action  should  be  brought  for  *'  any  thing 
done  or  omitted  to  be  done,*'  in  pursuance  of  the  Act,  unless  fourteen  days'  previous  notice  was 
given.  It  appeared  that  the  accident  was  caused  by  a  horse  having  strayed  from  the  adjoining 
field,  and  laid  down  on  the  railway,  and  that  the  fence,  separating  the  field  from  the  railway, 
had  been  removed  by  some  workmen  of  the  company : — Held^  first,  that  no  notice  of  action  was 
necessary ;  sectmdly,  that  anj objection  to  the  form  of  declaration  should  have  been  taken  at  the 
the  trial,  in  which  case  it  might  have  been  amended. 
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Esck.  dtamlmr.  certain  reasonable  reward  to  the  defendants,  in  that  behalf;  cad  therenpon  it 
became  and  was  the  duty  of  the  defendants,  safely  and  securely  to  carry, 
and  convey,  and  deliver,  for  the  plaintiff,  at  Birmingham,  the  said  horses  of 
the  plaintiff.  Breach,  that  the  defendants,  not  regarding  their  duty  in  that 
behalf,  did  not  use  due  or  proper  care  in  and  about  the  carriage  and  conviqr- 
ance  of  the  horses  of  the  plaintiff  from  Ldverpool  to  Birmingham^  but  tsok 
so  little,  and  such  bad  care,  in  and  about  the  carrying  and  coDTeyipg  te 
horses  of  the  plaintiff,  and  in  conducting,  managing,  and  directing  their,  tti 
defendants',  carriages,  in  and  upon  and  along  the  said  railway,  that  the  €a^ 
riages  which  contained  the  said  horses  of  the  plaintiff,  were  then  thrown,  and 
cast  with  great  force  and  violence,  off  and  from  the  sfdd  railway,  andofcr- 
and  down  a  certain  embankment  and  bank,  down  to  and  upon  the  gnNin4 
and  there  were  crushed  and  broken  to  pieces,  and  thereby  one  of  the  boraei 
was  killed,  and  the  residue  of  the  horses  were  greatly  bruised,  lacerated,  ea^.. 
strained,  and  injured,  and  deteriorated  in  value,  and  became  wbofly  naehtt 
to  the  plaintiff,  whereby  he  was  deprived  of  the  gains  and  profits  wUeh  ha 
would  have  acquired,  to  the  damage,  Sec, 

i%a«.-yir«^.  Not  Guilty;  Mconc^^y,  that  the  defendantsdid  not  reeeiTefioMtlHi 
plaintiff  the  horses,  or  any  of  them,  to  be  safely  and  securely  carried  and  con- 
veyed by  the  defendants,  in  and  upon  the  said  carriages,  or  by  the  said  ia3w^, 
from  Liverpool  to  Birmingham,  and  there  to  be  safely  and  secordy  ddvered 
for  the  plaintiff,  in  manner  and  form  as  the  plaintiff  hath,  b  tfaatbdialf,  alleged 
At  the  trial,  before  Tindai,  C.  J.,  at  the  last  Summer  Aasiaes,  for  tbe 
county  of  Warwieh,  it  appeared  that  the  plaintiff,  who  was  a  horse  dealer,  at 
Northampton,  applied,  on  the  I3th  February,  at  the  booking-office  of  the  de» 
fendants,  at  Liverpool,  to  have  some  horses  carried  from  thence  by  the  nil- 
way  to  Birmingham ;  nine  horses  were  accordingly  booked,  and  \0L  XQe^ 
paid  for  their  carriage,  to  go  by  a  train  from  Liverpool  at  half-past  four  in 
the  allemoon.  They  led,  at  the  appointed  time,  with  the  plaintiff's  son  id 
attendance  upon  them,  having  been  placed  in  a  caravan,  constructed  for  the 
purpose,  on  foiu"  wheels,  and  adapted  to  the  railway.  The  train  proceeded 
safely  until  a  few  miles  from  Birmingham^  when,  as  it  was  proceeding  at 
about  the  usual  rate,  the  engine  was  suddenly  thrown  off  the  rails,  in  conse- 
quence of  coming  in  contact  with  a  horse  which  had  strayed  from  an  adjoin- 
ing field,  and  laid  down  upon  the  railway.  The  engine  tender,  and  the  three 
horse-boxes  were  thrown  off  the  rails,  and,  running  down  the  embankment 
into  the  adjoining  field,  were  instantly  overturned  One  of  the  horses  was 
killed  upon  the  spot,  and  the  rest  more  or  less  injured.  It  appeared  that  some 
labourers,  in  the  employ  of  tbe  company,  had  been  working  at  a  culvert  or 
drain,  and  had  taken  down  some  part  of  the  fence  which  separated  the  field,, 
from  which  the  horse  had  strayed,  from  the  railway ;  and  it  was  contended, 
that  the  damage  had  arisen  in  consequence  of  this  omission  to  make  good  the 
fence  when  they  discontinued  working.  There  was  contradictory  evidence, 
as  to  whether  the  following  ticket  had  been  delivered  at  the  time  the  hoTKS 
were  booked  at  Liverpool: — 

**  Ticket  for  horses  and  carriages, 

From  Liverpool  to  Birmingham,  4\  o'clock  train, 

February,  13th,  1838.     Palmer. 

Nine  horses  to  Birmingham,  carriage  to,  210#.,  paid 
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ticket  18  issued,  subject  to  the  owners  undertaking  all  risks  of  -KrdL  Chamber. 
conveyance  whatsoever,  as  the  company  will  not  be  responsible  for       Palmer 
any  injury  or  damage  (however  caused)  occurring  to  horses  or  car- 
riages travelling  on  the  Grand  Junction  Line." 


Tlie  plaintiflT,  in  an  early  part  of  his  case,  tendered  evidence  to  shew  that 

die  fimce  which  separated  the  field,  from  which  the  horse  strayed,  was  not 

pfoperly  kept  up.     This  evidence  was  objected  to,  on  the  ground  of  the  form 

of  the  declaration  ;   but  the  point  was  reserved,  as  contended  by  the  de- 

ftndant.     It  did  not  appear,  from  the  report  of  the  learned  judge,  that  any 

.  ftrmml  objection  was  taken  at  the  close  of  ^the  plaintiff's  case,  on  the  ground 

'  tfaftt  the  evidence  did  not  support  the  declaration  as  framed.      It  was  con- 

.  tended*  by  the  defendants,  that  they  were  entitled  to  notice  of  action,  under 

the  214th  section  (a)  of  the  3  &  4  fV.  4,  c.  34.    The  learned  judge  reserved 

leaTe  tamove  to  enter  a  nonsuit  on  this  point,  and  left  two  questions  for  the 

jury ;  first,  whether  the  accident  was  occasioned  by  gross  negligence  of  the 

defendants ;  and  secondly,  whether  the  above  ticket  ever  came  into  the  pos- 

BessioD  of  the  plaintiff's  son,  or  any  other  person  acting  for  the  plaintiff.    The 

jury  found  gross  negligence  in  the  defendants,  and  that  no  ticket  had  been 

given,  and  a  verdict  was  returned  for  the  plaintiff,  with  1501.  damages. 

JkF.  D,  Hill,  in  Michaelmas  Term,  1838,  'had  obtained  a  rule  to  enter  a 
nonsuit ;  first,  on  the  ground  that  the  declaration  was  not  supported  by  the 
evidence ;  and  secondly,  that  notice  of  action  should  have  been  given.  He 
also  moved  for  a  new  trial,  on  the  ground  of  misdirection  by  the  learned 
Judge,  in  leaving  it  to  the  jury  to  consider  whether  the  ticket  ever  came  into 
the  possession  of  the  plaintiff's  son,  instead  of  leaving  to  them  the  question 
whether  or  not  it  was  read  over  to  him,  or  its  contents  communicated  to  him. 

Humfrey  and    Waddington  shewed  cause. — First,  there  was  conflicting 
evidence,  as  to  whether  the  ticket  was  delivered  to  the  plaintiff's  son.     The 
question  was  one  for  the  determination  of  the  jury,  and  was  fully  left  to  them 
and  they  have  found  for  the  plaintiff.     Then,  it  is  said,  that  the  evidence, 


(a)  Section  214,  enacts,  "  That  no 
action,  suit,  or  information,  nor  any 
other  proceeding,  of  what  nature  soever, 
shall  DC  brought,  commenced,  or  pro- 
secuted against  any  person  for  any 
tidmg  done  or  omitted  to  be  done,  in 
pmrtuance  of  this  Act,  or  in  the  ejeecu- 
<£m  o^  the  powers,  or  authorities,  or 
emp  of  the  orders  made,  given,  or  di- 
rected in,  bp,  or  under  this  Act,  unless 
fourteen  dmys  previous  notice,  in  writ- 
ing, shall  be  given  by  the  party,  or 
parties,  intending  to  commence,  and 
prosecute  such  action,  ifC,  to  the  in- 
tended defendant  or  defendants  ;  nor 
unless  such  action,  &c.,  shall  be  brought 
or  commenced  within  three  calendar 
months  next  afVer  the  fact  committed, 
(or  in  case  there  shall  be  a  continuation 
of  damage,  then  within  three  calendar 


months  next  after  the  doing  or  commit- 
ting such  damage  sliall  have  ceased), 
nor  unless  such  action,  &c.,  shall  be 
laid  and  brought  in  the  county  or 
place  where  the  matter  in  dispute,  or 
cause  of  action,  shall  arise;  and  the  de- 
fendant or  defendants  in  such  action, 
&c.,  may  plead  the  general  issue,  and 
give  this  Act  and  the  special  matter  in 
evidence,  at  any  time  to  be  had  there- 
upon, and  that  the  acts  were  done,  or 
omitted  to  be  done,  in  pursuance  of  or 
by  the  authority  of  this  Act ;  and  if  it 
shall  so  appear,  or  if  it  shall  appear  that 
such  action,  &e.,  liath  been  brought 
otherwise  than  as  hereinbefore  directed, 
then  and  in  every  such  case  the  jury 
shall  find  for  the  defendant  or  defend- 
ants." 


V. 

The 

Gbamd 
JuNcnoFr 
Railway 
Compart. 


482 


lEKM  REPORTS  n  the  EXCHeQUKR. 


V. 

TIm 

Oband 

Junction 

Railway 

OOMPANT. 


Esek.  Chamber    which  shewed  negligence  on  the  part  of  the  company,  as  railway  proprietorai, 
Palmer        '"  "^'  keeping  up  the  fences,  does  not  support  the  declaration,  which  chargeg 
them  with  negligence,  as  carriers.     But  the  action  is,  in  subsUnce,  for  « 
breach  of  duty,  as  carriers  ;  and  the  averment  that  the  company  were  raiiwaj 
proprietors,  is  quite  immaterial.      The  second  plea,  in  eflect,  denies  that  (he 
defendants  entered  into  the  contract  as  carrier:?,  from  which  it  is  evident  ll»t 
they  intended  to  set  up  a  special  contract,  limiting  their  liability,  and,  tivf^ 
fore,  the  plaintiff  gave  evidence  of  gross  negligence.     There  is  nothin^f  in  the 
Act  of  Parliament  to  limit  their  responsibility  as  carriers.      In  t'le  first  place, 
it  enables  them  to  make  a  rallroa'^;  then  it  permits  them  to  btP9me[carrierR 
upon  the  railroad,  if  they  shall  think,  fit  {5).     Having  made  their  election,  the 
common  law  duties  of  carriers  are  cast  upon  them.     If  the  negligence  consists 
in  not  keeping  up  the  fences,  that^  a  duty  imposed  upon  the  compAHvr 
common  law. — [Al^ierton,  B.— Thenraui  be  no  common  law  liability  to  keep 
up  fences.      With  respect  to  persons  whose  land  adjoins  the  railway,  (here 
may  be  an  obligation  to  put  such  fences  as  will  keep  cattle  from  stmyin;; ; 
but  not  as  between  the  public  and  the  company.] — The  legislature  luvmg 
enaUied  the  company  to  make  '    railroad,  it  is  their  duty  to  keep  the  rota 
clear,  Parnaby  v.  The  Lancaster  Canal  Company  (c).     But  no  leave  wu  re- 
served to  enter  a  nonsuit  on  the  ground  of  variance ;   and  if  the  object-on 
hnd  been  taken  a(  the  trial,  an  amendrnent  wuuid  have  been  allowed. 

L'isitly,  no  notice  of  action  was  necessary.  It  cannot  be  said  that  the  in- 
jury has  arisen  from  an  *'  act  done,'^  or  "  omitted  to  be  done,  in  pun>tianct 
of  the  Statute."  The  **  acts  done  "  within  the  meaning  of  the  214th  sec- 
tion, are  acts  which  are  necessary  for  the  formation  of  the  railroad;  and  th<r 
'*  acts  omitted  to  be  done,"  are  acts  imposed  upon  the  company  by  the  legis- 
lature ;  such  as  erecting  bridges  of  a  sufficient  height  over  public  highways, 
fencing  off  the  railroad  from  the  adjoining  lands  when  the  owner  shall  re 
quire  them.  The  true  definitk>n  is  given  by  Bayiey,  J.,  in  SmM  v.  Shaw  (d), 
who  says,  "  According  to  the  decisions  upoQ  similar  words,  a  thing  is  under- 
stood to  be  done  in  pursuance  of  the  Act,  when  the  person  who  does  it  is 
acting  honestly  and  bond  fide,  either  under  the  powers  which  the  Act  gives, 
•r  in  discharge  of  the  duties  which  it  imposes."  They  cited  the  following 
authorities  :  Fletcher  v.  Greenwood  («),  Wallace  v.  Smith  (/),  Selliek  v. 
Smith  (ff),  Umphelby  v.  McLean  (A).  The  Wiltshire  and  Berhehire  Gmai 
Company  (i),  Cook  v.  Leonard  (j),  Edge  v.  Parker  (A),  Carrutken  "f , 


(b)  Section  156  enacts,  <<  J'hat  it 
hall  be  lawful  for  the  said  company^ 
and  they  are  hereby  authorized  (if  they 
shall  think  proper,  t(i  use,  and  employ 
locomotive  and  other  engines,  or  other 
moving  power,  and  in  carnages  and 
waggons  drawn  or  propelled  thereby). 
to  carry  or  convey  vpon  the  said  rail- 
way, all  such  paKgeneers,  ca'tlc,  goods, 
wares,  and  merchandize,  article!),  mat- 
ters, and  things,  as  shall  he  uflfered  to 
them  for  that  purpose,  and  to  ninke 
such  reasonable  charges  tor  such  car- 
riage and  con\*eyance,  as  they  may  from 
thne  to  time  determine  upcn.  in  addition 
to  the  several  tonnH^reH  and  tolls  here- 
inheftire  authorized  to  Ite  charged  and 


received ;  provided  that  neither  the  tud 
company,  nor  any  other  person  or  per- 
sons, usine  the  said  railwa;f  as  camen, 
shall  ask,  demand,  or  be  entitled  to  take 
(both  for  toll  and  carriage),  anv  greater 
sums  than  the  following;  (that  is  to  lay) 
&c." 

(c)  1  Wil.  Woll.  &  Hodget,  03. 

(d)  10  a  &  C.  284. 

(e)  1  Gale,  34. 
(/)  5  East,  115. 
Ig)  1 1  Moore,  459. 
(A)  1B.&  Aid.  42. 
(I)  3  M.  &  Sel.  580. 
(y)6B.&C.35I 


* 


(k)  8  B.  &  C.  697. 
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J^MjffM (/)>  Waierhouse  v.  Keen (m),  Cook  v,  Clark  (n),  BMiUr  ▼.  Ford (o),   ExduCka^m. 
€^me  T.  Chapman  (p),  Wed^e  v.  Berkeley  (9). 

J/.  D,  Hill  tiid  Daniel,  in  support  of  the  rule. — ^First,  the  learned  judge 
misdirected  the  jury  respecting  the  ticket.  The  son  of  the  plaintiff  denied 
erer  having  received  the  ticket ;  but  he  was  contradicted  by  the  servants  of 
the  company ;  one  of  whom  distinctly  swore  that  he  received  the  ticket  pro- 
duced from  the  plaintiflT's  son.  It  was  not  enough  to  ask  the  jury  whether 
the  ticket  hSd  been  received  or  not  ;  but  the  question  should  have  been, 
whether  it  was  read  over  and  explained.  But  secondly,  notice  of  action 
should  have  been  given,  in  order  that  the  company  might  have  had  an  oppor- 
tunity of  tendering  amends.  The  agsijjiBl  arose  from  the  non-repair  of  the 
kocen,  whidi  was  not  the  neglect  of  s  MKnoH  law  duty,  but  an  "  act  omitted 
to  be  done  "  within  the  terms  of  the  Statute.  By  section  180  (r),  the  com- 
psny,  at  their  own  expence,  are  forthwith  to  make  and  erect  convenient 
gstes  and  fences.  And  by  section  182  («),  they  are  required,  after  any  land 
shall  have  been  taken  for  the  use  of  the  railway,  to  separate  the  same  from 
the  adjoining  lands. — [Aldereon,  B. — Those  clauses  aro  only  compulsory, 
as  between  them  and  the  landlords.] — The  fences  being  found  there,  it  will 
be  presumed,  that  they  were  made  at  the  request  of  the  owner  of  the  adjoin 
ing  lands ;  and  having  once  been  erected,  the  company  are  bound  to  keep 
them  up.  This,  then,  is  no  common  law  duty,  but  arises  from  a  statutory 
piOTision.  In  considering  this  question,  it  is  necessary  to  see  for  what  pur- 
pose the  company  is  formed,  and  what  are  its  powers  under  the  Act.     The 


(0  5  Bing.  270. 

(m)  4  B.  &  C.  2Da 

(n)  10  Bing.  19. 

(o)  1C.&M.  662. 

(0)  5  Adol.  &  £.  647. 

(a)  6  Adol.  &  E.  663;  1  Will.  Woll. 
&  D.  271. 

(r)  Section  180  enacts,  **  That  the 
said  company  shall,  at  their  own  ex- 
penee,  so  soon  as  the  said  railway  shall 
nave  been  laid  out  and  UxrmeA^  forthwith 
make  and  erects  and  from  time  to  time 
maintain,  sach  and  so  many  convenient 
gates  in,  upon,  or  adjoining  the  said 
railway,  and  such  and  so  many  bridges, 
arches,  hollows,  culverts,  fences,  ditches, 
drains,  and  passages,  over,  under,  or  by 
tibe  side  of,  or  leading  to,  or  from,  the 
said  railway,  of  such  dimentions,  and 
in  snch  manner,  as  two  or  more  justices 
of  the  peace  for  the  said  counties  of 
Lancashire^  Chester,  Stafford,  or  fTar- 
wick,  within  their  respective  jarisdic- 
tiont,  shall,  upon  the  application  of  the 
owner,  lessee,  or  tenant  of  any  lands, 
mines,  or  minerals,  judge  necessary  and 
appoint,  (in  case  there  shall  be  any  dis- 
pute about  the  same,)  for  the  use  of  the 
^owners  and  occupiers  of  the  respective 
lands,  mines,  ana  minerals*  through  or 
over  which  such  railway  shall  be  made, 
and  for  the  commodious  use  and  occu- 
nation  of  their  lands,  &c.,  on  either  side 


of  the  said  railway,  or  for  protecting 
the  said  lands,  &c.,  from  trespass,  or 
the  cattle,  or  other  property  of  the 
owners,  or  occupiers  thereof,  from 
straying  or  escaping  thereout,  by  rea- 
son of  such  railway,  or  any  matter,  or 
thing,  to  be  done  in  pursuance  of  this 
Act ;  and  all  such  gates,  &c,  shall  firom 
time  to  time,  and  at  all  tiroes  thereafter, 
be  maintained  in  sufficient  repair  and 
comlition  by  the  said  company,  &c.'* 

(s)  Section  182  enacts,  «  That  the 
said  company  shall,  and  they  are  hereby 
required,  at  their  own  expence,  after 
any  land  shall  have  been  taken  for  the  use 
of  the  said  railway  and  other  works,  to 
separate  the  same,  and  to  keep  the  same 
constantly  separated  from  the  lands  ad- 
joining to  such  railway  and  other 
works,  with  good  and  sufficient  pools, 
rails,  hedges,  ditches,  mounds,  or  ot/ter 
fences,  in  case  the  owners  of  such  lands 
adjoining  to  such  railwqjf  and  other 
works,  or  any  of  them  respectively, 
shall  at  any  time  desire  the  same  to  be 
so  fenced  off,  or  in  case  the  said  com- 
pany shall  think  proper,  so  to  fence  off 
the  same  (instead  of  erecting  gates 
across  the  same,)  and  shall  make,  and 
maintain,  all  necessary  gates  and  stiies 
in  all  such  fences,  to  be  made  as  afore- 
said.** 
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Exch.  Chamber,  Act  enables  (hem  to  construct  and  maintain  a  railway ;  and  if  there  were  no 
Palmer        clause  enabling  them  to  carry,  it  would  be  illegal  for  them  to  do  sa     The 
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clauses  enabling  them  to  make  the  railway,  and  those  allowing  them  the  op- 
tion of  becoming  carriers,  are  quite  distinct  There  is  one  set  of  tolls  payable 
to  them,  as  proprietors  of  the  railway,  and  a  distinct  rate  in  respect  of  their 
claim  as  carriers  (/).  They  can  only  carry  by  virtue  of  the  Statute ;  and, 
consequently,  a  notice  of  action  is  necessary.  In  Blakemore  v.  The  Glo- 
monganfhire  Canal  Navigation  (ti),  Lord  Eldon  says,  "  That  he  looks  upon 
all  these  Acts  of  Parliament  as  contracts,  which  have  become  extremely 
numerous,  and  from  their  number  and  operation,  much  afiect  individuals; 
and  that  they  who  come  for  them  to  Parliament,  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whaMiFtiie  legislature  empowers  and  compels 
them  to  do,  and  that  they  shan  do^iothing  else.^  Lee  v.  MUner  (r),  is  also 
an  authority  that  these  Acts  must  be  construed  strictly.  The  cases  cited 
on  the  other  side,  do  not  controvert  the  doctrine  contended  for.  In  most  of 
them,  the  words,  '*  omitted  to  be  done,'*  are  not  to  be  found. 

Lastly,  the  evidence  did  not  support  the  declaration.  This  is  not  the 
common  form  of  declaring  against  carriers ;  it  is  an  action  on  the  case  against 
the  company  as  railway  proprietors ;  but  the  negligence  is  confined  to  the 
conduct  of  the  carriages.  If  any  other  kind  of  negligence  is  proved,  the 
plaintiff  cannot  recover,  Mayor  v.  Hutnphrie9  (w), — [Parke,  B. — If  the  ob- 
jection had  been  taken  at  the  close  of  the  plaintiff V  case,  the  declaratioa 
would  have  been  amended.  The  only  objection  made  was  to  the  reoeptin 
of  evidence,  not  to  the  form  of  the  declaration.] — It  is  difficult  to  say  that  any 
amendment  would  have  made  this  declaration  good,  as  it  does  not  chaige  the 
defendants  as  common  carriers  ;  and  it  is  material  to  consider  whether  all  the 
common  law  liabilities  of  carriers  would  attach  to  this  new  and  extensive 
mode  of  conveyance.  With  respect  to  the  liability  of  carriers,  a  distinction 
has  been  taken  between  passengers  and  goods ;  and  the  reason  is  said  to  be, 
that  passengers  are  contractors  themselves.  But  the  more  probable  reason 
is,  that  passengers  are  able  to  get  into  danger  themselves.  A  child  is  not 
able  to  contract  for  itself,  yet  the  carriers'  responsibility  does  not  extend  to 
children.  If  the  true  reason  be,  that  a  passenger  may  get  into  danger,  the 
exception  would  extend  to  animals  also. — [Parke,  B. — Would  a  canier  be 
liable  for  an  accident  to  a  horse  tied  to  the  tail  of  a  waggon  ?] — Not  if  he  took 
ordinary  care,  and  the  horse,  from  being  a  kicker,  or  from  intractability  of  its 
temper,  met  with  an  accident.  It  would  be  like  sending  goods  badly  packed 
in  a  bale.  The  party  would  be  the  cause  of  his  own  injury.  In  Christie  v. 
Griggs  (x),  the  distinction  between  goods  and  passengers  is  recc^ized; 


m  Section  154  enacts,  «« That  it 
shall  be  lawful  for  the  company  to  de- 
mand, receive  and  recover  to  and  for 
the  use  and  benefit  of  the  said  company, 
for  the  tonnage  of  all  articles,  matters, 
and  things,  which  shall  be  carried  or 
conveyed  upon  or  along  the  said  rail- 
way, or  any  part  thereof,  any  rates  or 
tolls  not  exceeding  the  following,  (that 
is  to  say),  &c.'' 

Section  155  enacts,  **  That  it  shall 
be  lawful  for  the  said  company  to  de- 


mand, receive  and  recover,  to  and  fur 
the  use  and  benefit  of  the  said  companT, 
for  and  in  respect  of  passengers,  beasUs 
cattle  and  animals,  conveyed  in  ca^ 
riages  upon  the  said  railway,  any  tolls 
not  exceeding  the  following,'  (that  is  to 
sav)  &c." 

(t!)  1  Mylne  &  K.  154. 

(t;)  1  Mur.  &  Hurl.  275 ;  2  M.  &  W. 
824. 

(w)  1  C.  &  P.  251. 

(«)  2  Camb.  61 
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and  it  is  Baid,  that  the  extended  liability  for  goods,  is  in  order  to  preveot   BgdLVhamber, 
collusion  with  thieves. 


Parke,  B. — The  Court  are  of  opinion  that  the  rule  ought  to  be  discharged. 
Upon  the  first  point,  we  think  the  first  question  was  substantially  left  to  the 
jury.  The  second  objection  is,  that  the  learned  judge  was  wrong  in  ruling 
that  no  notice  of  action  was  requisite  in  this  case.  Now,  that  question  turns 
mainly  upon  the  214th  section  of  this  Act ;  and  also  opens  the  other  question, 
namely,  in  what  character  this  action  is  brought  against  the  defendants  1  If 
the  gravamen  of  the  charge  against  them  was  negligence  in  not  duly  fencing 
off  the  railway,  then  I  think  a  notice  of  action  would  be  requisite,  inasmuch 
as  the  action  would  have  been  brought  for  a  thing  which  they  ought  to  have 
done  and  which  they  omitted  to  do  in  pnrsiiaoce  of  the  Act.  But  when 
the  matter  is  fully  examined,  it  appears  that  the  action  is  not  brought  for 
that,  but  against  the  defendants,  as  common  carriers,  who  have  received  nine 
horses,  upon  an  undertaking  to  deliver  them  safely  at  the  journey's  end,  but 
have  failed  so  to  do.  They  were  not  acting  in  pursuance  of  the  powers 
given  them  by  the  Act  of  Parliament ;  the  Act  does  not  direct  them  to  be 
common  carriers,  but  only  enables  them  to  carry  goods  upon  the  railway,  if 
they  shall  think  fit.  When  they  have  elected  to  become  carriers,  then,  what- 
ever they  do,  in  the  course  of  that  trade,  is  done  in  pursuance  of  the  duties 
cast  upon  them  as  common  carriers,  and  not  by  virtue  of  the  Act  of  Parlia- 
ment I,  therefore,  think,  that  upon  the  proper  construction  of  the  214th 
section,  no  notice  of  action  was  required  in  this  case.  Another  objectk)n  was, 
that  the  real  ground  of  complaint  against  the  company  was  substantially  for 
negligence,  in  not  properly  keeping  and  protectmg  the  railroad,  and  that  the 
charge  is  not  correctly  described  in  the  declaration.  I  have  some  doubt 
whether  the  breach  is  such  as  to  let  in  proof  of  non-delivery ;  but  it  is  a 
sound  nile  of  law  to  lay  down,  that  whatever  objection  there  is  to  the  declara- 
tion, should  be  pointedly  or  formally  taken  at  the  close  of  the  plaintiff's 
case ;  and  then,  if  amendable,  as  the  present  objection  certainly  was,  the 
necessary  alteration  would  be  made.  It  is  clear,  from  the  notes  of  the 
learned  judge,  that  no  objection  was  made  to  the  declaration ;  and  if  that  had 
been  done,  we  must  assume  that  the  plaintiff  would  have  amended.  I  agree, 
as  it  has  been  ably  argued  by  Mr.  Daniel^  that  if  the  defendants  are  not  liable 
as  common  carriers,  that  no  amendment  would  have  made  the  declaration 
good,  and  the  plaintiff  must  have  been  nonsuited,  unless  he  could  have  shown 
that  a  duty  to  keep  up  and  repair  the  fences  generally,  was  cast  upon  the 
company  by  the  Act,  and  that  there  had  been  negligence  on  their  part  in 
that  respect ;  in  which  case,  notice  of  action  would  have  been  necessary. 
That  brings  us  to  the  consideration  of  what  was  the  situation  of  the  de- 
fendants as  common  carriers.  And  with  respect  to  that,  we  must  see  what 
is  the  proper  construction  of  the  156th  section;  for  the  company  have  no 
power  to  become  so,  unless  they  are  enabled  by  the  legislature.  By  that 
section,  they  may,  if  they  shall  think  proper,  use  locomotive  engines,  and 
carry  such  passengers,  goods,  and  merchandize  as  shall  be  offered  to  them 
for  that  purpose,  making  certain  reasonable  charges  for  the  same.  If  then, 
they  avail  themselves  of  this  permission,  and  become  carriers  and  accept 
goods  for  that  purpose,  without  in  any  way  limiting  their  responsibility, 
which  they  have  not  done  in  this  case,  the  question  is,  whether  the  common 
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Ejcth,  ChatAer,  law  duty  is  not  cast  upon  them  as  carriers.     I  am  of  opinion  that  it  is ;  and 

Palmer  ^^^^  haying  received  these  horses  to  carry  from  Liverpool  to  Birmingham^ 

9*  and  safely  deliver  them,  which  they  have  not  done,  that  they  are  liable,  as 

Geand  the  accident  which  prevented  it  did  not  arise  from  the  act  of  God,  or  the 

Ruction  king's  enemies,  which  are  the  exceptions  in  favour  of  carriers.     On  these 

Ck>iiPAKT.  grounds,  I  am  of  opinion  that  the  rule  must  be  discharged. 


Aldbrson  and  Gurnby,  Barons,  concurred. 


Rule  discharged. 
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DIGEST 


OF  THB 


CASES    REPORTED    IN    THIS    VOLUME, 


CONTAINIMO 


THE  DECISIONS  OF  THE  CX3URT  OF  EXCHEQUER, 


FROM 


Hilary  Trrm,  1838,  to  Hilary  Tbrh,  1889,  Inclusivb. 


AGREEMENT. 
See  Stamp. 

1.  By  memoraDdum  of  agreement,  certain 
marsh  lands  vere  demised  by  the  plaintiff  to 
the  defendants,  subject  to  a  condition  that  the 
defendants  should  pay  all  out-goings  whatso- 
ever, rates,  taxes,  scuts,  whether  parochial  or 
parliamentary,  that  then  were  or  should  there- 
after be  charged  or  chargeable  upon  or  on  ac- 
count of  the  said  marsh  lands  (the  then  present 
land-tax  only  excepted) : — HeUi^  that  an  extra- 
ordinary assessment  made  by  the  commission- 
ers of  sewers,  was  a  **  parliamentary  scot,** 
within  the  meaning  of  the  agreement  fFaUer 
V,  Andrews,  87. 

2.  Four-fifths  of  the  rate  were  assessed  upon 
the  owners,  and  one-fifth  upon  the  occupiers. 
For  four  years  the  defendants,  on  payment  of 
their  rent,  were  allowed  by  the  plaintiff's 
agents  (who  were  ignorant  of  the  agreement) 
to  deduct  from  the  amount  of  rent  the  four- 
fifths  of  the  rate,  and  a  receipt  was  given  for 
the  balance  :—Hek/,  in  an  action  to  recover 
the  sums  so  allowed,  as  arrears  of  rent,  that 
the  facts  supported  a  plea  of  payment.    Id. 

3.  The  time  of  credit  given  upon  a  mercan- 
tile contract  must  be  reckoned  exclusively  of 
the  day  on  which  the  contract  was  entered 
into.     fFebb  v.  Faimumer^  108. 


AFFIDAVIT. 

1.  Affidavits  may  be  used  by  both  parties, 
as  soon  as  they  are  filed.  Price  t.  Bamery 
191. 


2.  The  Court  will  not,  on  a  motion  for  a 
new  trial,  receive  the  affidavit  of  a  party, 
stating  that  he  was  informed  by  one  of  the 
jury  that  the  verdict  was  decided  by  the  draw- 
ing of  lots.     Straker  v.  Graham^  449. 

3.  Nor  is  the  affidavit  of  a  juryman  himself 
admissible  for  this  purpose.    Id. 

4.  The  Court  will  receive  the  affidavit  of  a 
party  who  actually  saw  the  jury  draw  lots,  or 
take  the  necessary  steps  for  that  purpose.    Id. 


AMENDMENT  OF  RECORD. 

The  declaration  stated  that  the  defend- 
ant agreed  to  sell  to  the  plaintiff,  a  certain 
auantity  of  potatoes,  to  be  delivered  by  the 
efendant  to  the  plaintiff,  within  a  reasonable 
time ;  it  then  alleged,  that  although  a  reason- 
able time  had  elapsed,  the  defendant  had  not 
delivered  the  same.  It  appeared  from  the 
evidence  that  the  potatoes  were  to  be  dug  by 
the  plaintifl^,  at  the  usual  time  for  digging  the 
same,  and  that  the  defendant  refused  to  permit 
the  plaintifi*  to  dig  and  take  them.  The  judge 
having  amended  the  record  accordingly,  the 
Court  refused  a  new  trial,  as  it  did  not  appear 
by  affidavit  that  the  defendant  was  prejudiced 
by  the  amendment     Sianbury  v.  MaUhewMy 


APPRENTICE. 

Justices  at  Quarter  Sessiom,  on  discharging 
an  apprentice  from  his  indentures,  are  not  em- 
powered by  the  Stat  5  Elix.  e.  ^  s.  35,  to 


BWBrd  reititutfon  of  any  part  of  the  prauiui 
JBatl  r.  Pill,  421. 


ARBITRATION. 

I.  Debt  for  iDOnejr  piud,  money  lent,  uid  on 
an  account  stated.  fVeoi,  nunouam  indebita- 
tui,  and  aet-off.  Before  triu,  the  parties 
Bfreed  "  to  leave  the  action  to  the  sward  of 
A.,  B.  and  C,  and  that  the  costs  of  the  refer- 
ence and  nward  should  abide  the  event  of  the 
said  award."  The  arbitrntor,  who  was  not 
requested  to  award  on  each  issue,  awarded  that 
the  "plaintiff  in  the  action  below  was  not  en- 
titled to  recover  in  that  sction,  and  that  he  had 
not,  at  the  time  of  comniencing  the  action,  or 


been  brought  to  recover  the  costs  of  the  refer- 
ence and  award : — Held,  firtl,  that  if  it  was 
intended  that  the  arbitrator  should  award  on 
each  issue,  be  should  hare  been  requested  so 
to  do ;  ttcoadtf,  timt  the  arbitrator  had  detei^ 
mined  the  action.  Dueheorth  v.  HarrUon, 
349. 

SL  The  oause,  and  all  matters  in  difference, 
having  boen  submitted  to  an  wbitrator,  with 
power  to  raise  points  of  law,  be  found  a  ver- 
dict for  the  plaintiff,  directing  the  damages  to 


be  reduced,  if,  upon  certain  facls  stated  bv 
*  'm,  the  Court  should  not  consider  the  defend- 
it  liable  to  particular  ilemandE 


a  motion  to  Kduce  the  damages  must  be  mnde 
within  the  time  limited  for  setting  aside  the 
award.    Anderton  v.  Fuller,  352. 

3.  Where,  in  an  order  of  reference,  a  judge 
ordered  that  the  parties  to  the  writ  (if  the 
arbitrator  should  think  fit),  and  their  wit- 
nesses, should  be  examined  upon  oath,  to  be 
iworit  before  him  or  some  other  judge  of  the 
Exchequer,  or  commissioner  duly  authorized: 
— Held,  that  the  arbitrator  had  the  power  of 
udininislerine  an  oath  to  the  wiloesses.  Hod- 
zall  V.  ffUe,  360. 


matters  in  difference  between  the  parties  nt 
law  and  in  equity,  &c.,  so  that  he  should  pub- 
lish bis  award  b;  a  certain  day,  (with  power 
to  coleigv  the  time),  ready  to  be  delivered 
to  the  partiet,  or  if  either  of  them  should  be 
dead,  to  their  personal  r* preaentaliven,  and  the 
arbitrator  was  to  be  at  liberty  to  make  one  or 
more  awards  at  his  dixcretion.  Al  the  time  of 
the  submission,  two  cults  in  equiiy  were  pend- 
ing, in  which  the  parlies  tu  the  action  were 
interested,  nnd  in  which  certain  Inbnts  were 
aho  concerned,  llefore  an  nward  was  made, 
li.,  ope  of  the  parties  to  the  equity  suits,  died. 
The  arbitrator  made  his  award,  whereby  he 
'  thmt  a  verdictahould  be  entered  fur  the 


^^dend 


pluntiff,  damages  90(K.,  and  that  the  defei^ 
ant  should  pay  the  farther  sum  of  350L  bi 
grievances  not  included  in  the  declaration >- 
Held,  Artt,  that  the  award  was  suffidenll; 
final,  although  it  did  not  dispose  of  the  equity 
suits.  Secondly,  that  it  was  not  bad  by  nvK 
of  infants  being  parties  to  the  suits.  ninOg, 
that  the  arbitrator's  authority  was  not  revoked 
by  the  death  of  X. ;  and  lattlg,  that  ibe  mti 
of  3501.  for  other  grievances  was  tufficientl; 
certain.     ITrightton  v.  Boater,  5(L 

5.  In  an  action  by  the  assignees  of  a  bsok- 
rupt,  thefint  four  counts  were  for  money  pud. 
Ice,  laying  the  promises  to  the  bankrupt, 
l^ere  were  similar  counts,  laying  the  promiici 
to  the  asaignees.  The  defendant  pleaded,  a^ 
to  the  first  four  counts,  except  as  to  239(.  I3i. 
4(i,  non  attumptil ;  Mcondtjf,  to  the  whute  dr- 
claration,  denial  of  the  bankruptcy ;  thirdly,  lu 
the  first  four  counts,  a  set-off;  /oartAfy,  to  tbe 
same  counts,  payment  ;  fflhhf,  to  the  isnif 
counts,  release;  tixlhlg,  as  to  8(U.  12*.,  parcel 
of  the  first  four  counts,  payment  by  two  fnt- 
miliary  notes ;  latllj/,  to  the  last  set  of  counts, 
a  similar  plea  of  payment.  The  cause  was  re- 
ferred to  an  arbitrator,  who  was  to  be  si 
liberty  tu  vacate  the  verdict,  and  enter  a  ver- 
dict for  the  defendant ;  the  costs  of  tbe  awsnl 
and  reference  to  abide  the  event,  llie  arii- 
trator  ordered,  that  tbe  verdict  entered  for  llw 
plaintiff  be  vacated  ;  and  that  a  verdict  be  en- 
tered for  tbe  plaintiff  on  tbe  first,  seconi, 
fourtli,  fifth  and  sixth  iuues ;  and  for  the  de- 
fendant on  tbe  third  and  lut  -.—Held,  that  the 
award  was  bad,  inasmuch  as  the  arbitrator  hsd 
not  found  for  the  defendant  on  any  plea  which 
covered  the  whole  cause  of  action  i  and  thsi 
altliuugh  he  had  found  for  the  pluntiff,  he  hsd 
awarded  no  damages,     ff^oed  v.  Duneait,  33d 


ABBEST.— 5ee  Barbistbr. 


ATTACHMENT 

1.  A  writ  of  cendentioni  exponas  forms  part 
of  a  writ  of  fi.  fa.,  and  if  not  returned  in  obe- 
dieoce  to  a  judge's  order,  subjects  the  ihetif 
to  an  attachment  under  Rule  13  Mich.  Term, 
3  Will.  4.     HugAet  v.  Beet,  347. 

2.  In  an  application  by  the  sheriff  or  bailto 
stay  proceedings,  the  affidavit  must  stale  ih^ 
it  is  made  "  fur  his  or  their  iiidetunity  only;" 
the  words  "  for  his  only  indemnity,"  are  in- 
sufficient.   Reginar.  Sieriff'ofCAetAire,3l& 

3.  An  attachment  for  non-payment  of  eosti 
cannot  be  supported  upon  the  demand  of  a 
third  person,  to  whom  the  attorney  has  gises 
an  authority  to  receive  them.     CSmfc  r.  Dig- 
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4.  The  defendant  was  described  in  the  con- 
sent-rule as  John  Barnes,  and  in  the  affidavit 
of  service  and  of  the  execution  of  the  power  of 
attorney,  as  John  Barns.  The  Court  granted 
an  attachment  against  him  for  non-payment  of 
costs,  on  the  ground  that  the  name  was  idem 
sonant.     Doe,  dem.  Stowell  v.  Barnes,  432. 

5.  Where  an  order  of  reference  and  enlarge- 
ment of  time  have  been  made  a  rule  of  Court, 
it  cannot  be  shewn  as  cause  against  an  attach- 
ment for  non-performance  of  the  award,  that 
there  was  no  aiffidavit  that  the  time  was  duly 
enlarged  ;  but,  if  in  fact  there  is  no  such  affi- 
davit, the  proper  course  is  to  move  to  set  aside 
the  rule  of  Court.     Barton  v.  Ranson,  11. 


ATTORNEY. 

1.  An  attorney  is  not  bound  to  pay  the 
costs  uf  taxation,  where  more  than  one-sixth 
has  been  taken  off  his  bill,  unless  the  order 
contains  the  undertaking  required  by  the  2 
Geo.  2,  c.  23,  s.  23,  or  money  has  been  paid 
into  Court  for  that  purpose.  Rogers  v.  Peter' 
son,  467. 

2.  A.,  an  attorney,  had  done  business  for  the 
plaintiff,  which  did  not  contain  any  taxable 
Item.  He  had  also  paid  15/.  15«.  as  the  costs 
of  discontinuing  an  action,  but  he  swore  that 
he  had  never  made,  nor  intended  to  make  any 
charge  in  respect  of  that  snit ;  the  Court  re- 
fused to  compel  him  to  deliver  a  signed  bill  in 
pursuance  of  the  3  Jac.  1,  c.  7j  and  2  Geo.  2, 
c.  23.     Sparrow  v.  Johns,  116. 

3.  Quare,  if  such  a  payment  be  a  taxable 
item.     Id, 

4.  The  Court  will  compel  a  bankrupts 
attorney,  who  has  admitted  the  receipt  of 
money  on  account  of  the  bankrupt,  to  deliver 
his  bill  to  the  assignees.  Clarkson  v  Parker, 
ai3. 

5.  An  attorney,  who  has  received  a  declara- 
tion for  a  defendant,  for  whom  an  appearance 
has  been  entered^  cannot  be  changed  without 
a  rule  of  Court.     3/ay  v.  Pyke,  196. 

6.  Where,  on  reference  of  an  attorney *s  bill 
to  t:ix:ition,  the  parties  agree  to  waive  the  de- 
livery of  a  signed  bill  primd  facie,  they  waive 
the  operation  of  the  2  Geo.  2,  c.  23.  Gerrard 
V.  Arnold,  18. 


BAIL. 

1.  Where  a  married  woman  has  been  arrest- 
ed, and  hfis  put  in  special  bail,  the  Court  will 
order  the  bail-bona  to  be  delivered  up  to  be 
cancelled,  unless  at  the  time  of  incurring  the 
debt  she  represented  herself  as  a  feme  sole. 
HoUingdaie  r.  Lloyd,  119. 


2i  Where  the  defendant  was  out  on  bail 
before  the  1  &  2  Vict.  c.  110,  came  into  opera- 
tion, and  it  appeared  that  he  was  residing 
abroad,  the  Court  refused  to  reliere  the  bail. 
Lewis  v.  Ford,  331. 

3.  The  1  &  2  Vict.  c.  110,  s.  3  (enabling  a 
judee  to  make  an  order  for  arresting  the  de- 
fendant), applies  to  all  cases  in  which  the  de- 
fendant is  about  to  leave  England  for  such  a 
period  that  the  plaintiff  would  be  deprived  of 
his  execution  in  the  ordinary  course.  Larehin 
V.  fnilan,  332. 

4.  On  the  6th  Julv,  the  defendant  was 
arrested,  and  on  the  14th,  a  summons  was 
taken  out  to  stay  proceedings,  upon  pavment 
of  debt  and  costs.  An  order  was  accordingly 
made,  which  provided  that,  *Mn  default  of 
payment,  the  plaintiff  should  be  at  liberty  to 
sign  final  judgment.**  The  costs  were  taxed, 
but  nothing  further  was  done  under  the  order. 
On  the  14th  August  the  plaintiff  took  an  as- 
signment of  the  bail-bond,  and  on  thedih  Sep- 
tetnber  the  defendant  died: — Held,  that  the 
bail  were  entitled  to  relief,  upon  payment  of 
the  costs  of  the  bail-bond.  Isaacs  v.  Jnichards, 
333. 

5.  Where  proceedings  have  been  taken 
against  the  bail,  affidavits  in  support  of  an 
application  t6  set  aside  the  ca.  sa,  are  properly 
entitled,  both  in  the  original  action,  and  in 
that  aeainst  the  bail.  Poeock  v.  Capperton, 
Pocock  v.  Percy,  334. 

6.  A  writ  of  ca,  sa,  was  lodged  at  the 
sheriff's  office  on  the  24th  October,  and  on  the 
3d  November  proceedings  were  commenced 
against  the  bail : — Held,  too  late  to  apply  on 
the  13th  November  to  set  aside  the  ca,  sa. 
Id, 

7.  The  1, 2,  3  &  4  rules  of  T.  T,,  1  Will.  4, 
apply  only  to  cases  of  bail  put  in  in  the  ordi- 
nary course;  therefore,  where  the  sheriff. puts 
in  bail  under  a  body  rule,  he  must  justify 
without  notice  of  exception.  The  Queen  v. 
The  Sheriff  of  MiddUses,  335. 

8.  Bail  must  swear  that  they  are  worth  the 
necessary  amount  **  over  and  above  what  will 

fay  all  their  just  debts.'*    Edmunds  v.  Keals^ 
9. 

9.  The  defendant  was  held  to  bail  in  an  ac- 
tion on  the  case  in  the  nature  of  waste,  upon 
an  affidavit  of  the  plaintiff's  attorney,  *'  that 
defendant  had  on  a  certain  day  commenced 
pulling  down,  taking  down,  and  destroying, 
and  from  thence  hath  proceeded  in  pulling 
down,  and  taking  down,  and  destroying,  the 
frunt  and  back  parts  of  the  roof  and  tiling,  &c., 
and  hath  committed  great  waste  and  destruc- 
tion to  those  premises,  already  amounting,  as 
this  deponent  has  been  informed,  and  believes 
to  be,  63/.  111.  v^Hdd^  sufficient.  Hodgson 
V.  Dowell,  29.. 


BANKRUPT. 

1.  The  tnint  of  len«e)iold  preaiiiH,  auigned 
them  bj  wsjr  of  mortgage,  and  afterwardf  be- 
came b*nknipU  The  leane  contained  a  cotc- 
naat  to  yield  up  all  Situret  to  the  meuuage 
belongioe  or  to  belong : — Held,  that  the  fti- 
turea  did  not  pnu  to  the  auigneet  at  g-oodi 
>Dd  chatUli,  in  the  pusieuiun,  order,  Hnd  dii- 
poiitioD  of  the  bnnkrupt;  and  that  the  mort' 
gsgee  might  maintain  an  action  in  caie  at 
reveraioner,  agHiuBt  the  aaiigtieeaforrcmOTing 
them.     HiUhmaa  v.  IFMoh,  374. 

2.i4.,  fortheaccommodiLtlonof  £.,  indoTied 
a  bill  of  exchange  drawn  hv  B.  upon  and  ic- 
cepled  by  C ;  before  the  bill  became  due  B. 
became  bankrupt,  and  C.  baTing  made  default, 
A-  paid  the  bill,  and  sued  B.  fur  money  paid  ; 
-^H,U,  that  A  vaa  in  the  aituation  of  a 
■urety  to  B.,  and  that  the  certificate  wai  a  bai 
Ui  the  action.     Hdifh  v.  Jaekton,  167. 

3.  In  aMumptit  by  the  attigneeB  of  a  bank- 
rupt, far  not  accepting  certain  share*  in  the 
Qrtat  WaiUm  RwIko^,  which  (he  bankrupt 
contneted  before  the  tankruptcy  to  lell  the 
defendant,  and  to  convey  to  him  on  or  before 
a  certain  day,  which  wat  after  the  bankruptcy ; 
the  declaration  iverred,  that  the  plaintiff) 
were  proprietor!  of  the  iharea,  and  that  they 
tendered  certiflcatet  of  them  to  the  defendant. 
He  defendant  pleaded  that  J.  did  not  commit 
an  act  of  bankruptcy  ;  that  the  act  of  bank- 
ruptcy upon  which  hewaa  declared  a  bankrupt 
wa«  concerted  between  J.  and  one  of  the  plain- 
iif[%i  that  the  pluntiffa  irere  not  proprietor*  of 
the  taid  (harea;  and  that  tbey  itid  nut  tender 
the  certiflcates  to  the  defendant.  Hare  r. 
ffaring,  90. 

4.  The  act  of  bankruptcy  wat,  that  J.  had 
giten  directiuni  to  hii  ion  to  deny  him  to  any 
one  who  might  call,  but  it  did  not  appear  that 
any  person  actually  called,  or  that  J.  secreted 
hInMelf: — Semble,  that  thii  waa  not  an  act  of 
bankruptcy.     Jd. 

5.  S*mbU,  that  this  waa  not  a  ca«e  witliin 
the  9-id  Bcc.  of  the  6  O.  4,  c.  16,  bv  which  the 
deposition*  are  made  conclusive  evidence  of 
theinatten  contained  in  them,  inaamudi  as  the 
bankrupt  could  nut  hare  fulfilled  his  contract 
on  the  day  specified ;  but  that  even  if  it  were 
within  that  section,  evidence  might  be  giren  to 
shew  that  the  bankruptcy  was  concerted.    Id. 

6.  In  order  t«  prove  their  proprietonhip  of 
the  shares,  the  plaintiS^  produced  thetransfer- 
buok  of  the  Company,  in  which  they  were 
entered  as  transferees  : — Beld,  that  there  wa* 
not  sufficient  evidence  of  their  title.     Id. 

7.  The  certificates  tendered  by  theplainliS* 
did  not  contain  the  name*  of  the  plaintiffs  a* 
original  proprietors,  nor  bad  they  any  indorte- 
ment  of  tran*fer  to  them : — Held,  that  (neb 


certiScate*  did  not  ibew  a  title  ia  the  pl^tifi 
to  convey  the  shares.     Id, 

8.  A  written  acknowledgment  by  a  hvA' 
rupt,  tending  to  charge  him,  and  bearing 
date  before  his  bankruptcy,  is,  aa  aguut 
hit  assignees,  nnnuf  faeie  evidence  of  ita  ksi- 
ing  been  maoe  on  the  day  on  which  it  ban 
date.     Sinclair  v.  Baggalrf,  194. 

9.  On  a  question  of  fraudulent  prefereoM, 
the  declaratioDsofthe  bankrupt, although  made 
before  the  payment  in  question,  or  the  act  of 
bankruptcy,  are  admisuble  in  evidence,  si 
proving  his  intention  in  making  that  paymeDl. 
TAomat  V.  ConneU,  189. 

10.  Senible,  they  ought  not  to  be  adniltd, 
until  some  foundation  ha*  been  lud  br  their 
reception,  by  theproaf  ritherof  theinsolrency 
or  the  payment    Id. 


BARRISTER,  PRIVILEGE  UF 

A  practising  barrister  was  arrested  on  maut 

ErocHs,  on  returning  from'^Nirt  to  his  cbui>- 
ers,  there  being  at  the  time  three  writs 
of  ca.  aa.  against  him  at  the  sheriff's  office 
He  thereupon  applied  to  a  judge  for  his  dis- 
charge, on  the  ground  of  his  having  been  sr- 
rest^  while  privileged,  but  made  no  applica- 
tion to  be  dischaiged  in  respect  of  the  writs  of 
ea.  to.  The  judge  having  ordered  him  to  be 
ditcharged,  the  sheriff  detained  him  in  cnslodv 
on  the  wrib  of  ea.  ta.  -.—Held,  that  the  sberiiT 
was  jasti6ed  in  lo  doing.     Wat*o»  t.  CtmU, 


BILL  OP  EXCHANGE. 

1.  The  defendant  accepted  a  bill  of  ei- 
change,  payable  generally,  After  the  accept- 
ance, tbe  drawer,  without  his  knowledge,  made 
it  payable  at  s  certain  banker'*  : — Held,  Ihst 
the  acceptor,  in  an  action  against  him  by  tbe 
indorsee,  who  did  not  state  the  bill  to  be  pays- 
ble  at  any  particular  place,  might  prove  these 
fact*  under  the  plea  of  non  aceejdl.  C^mri 
V  Baker,  404. 

%  In  answer  to  an  application  made  to  tht 
defendant  for  payment  of  the  bill,  hi*  attorney 
slated  in  a  letter  that  the  defendant  had  nerer 
made  the  bill  payable  at  the  banker's  in  qnes- 
tion,  nor  at  any  oiher  place  in  town,  but  had 
refused  to  pay  it,  except  nt  hi*  own  house. 
That  the  bill  must  have  been  altered  as  to  the 
acceptance,  and  that  the  defendant  woidd  take 
such  steps  as  the  law  would  autl^oriie  on  the 
subject.  That  he  had  been  prepared  for  pay- 
ment, and  that  the  party  mignt  have  his  moner 
by  calling  at  the  defendant'*  bonse : — HM, 
that  this  was  not  evidence  under  the  acrannt 


fendant  to  paf  the  bill.     Id. 

3.  VheretoanMtionoDsbiU  of  ezchiDge, 
the  defendant  pleaded  that  he  vat  only  liable 
ai  surety,  and  that  time  had  been  ginn  to  the 
principu: — Held,  that  he  wm  not  entitled  tu 
inspect  the  deed  in  the  plaintiff'i  ponetHion, 
although  it  VM  suggctted  tlint  time  had  been 
thereby  given  to  the  principal,  the  defendant 
being  no  party  to  the  deed.  SmWfv.  IViiUer,V>. 

4.  Where  a  party  drew  a  bill  dated  "  Lon- 
don," (without  any  other  addres),)  a  notice  of 
dishonour  gent  by  the  poit,  directed  to  the 
drawer  "  LonHoa,"  was  held  sufficient  to  go 
tu  the  jury  that  he  had  liad  due  notice  of  dis- 
honour, although  the  acceptor  also  raided  in 
London,  and  hii  address  appeared  on  the  bill. 
Clarke  v.  Sliarpe,  35. 

5.  In  proceedings  against  the  sheriff,  arising 
out  of  an  action  hy  indonee  aninst  acceptor 
of  a  bill  of  exchange,  where  there  is  alio  an 
action  against  the  drawer,  the  sheriff  will  be 
entitled  to  a  stay  of  proceedings  upon  payment 
of  the  debt  and  costs  in  the  action  against  the 
acceptor  only.     Bali  v.  Blackvioek^\% 


Bl  1  OF  LADING. 

1.  r.,  a  eom-bctar,  wai  in  the  habit  of 
■ending  oati  by  a  canal  from  Longford  to 
DiAUit,  tu  '.he  csre  of  his  agenti  at  tlie  latter 
place,  to  br  forwarded  br  them  to  Liverjiool  or 


masters  of 

dated  Slat  January,  resembling  bills  of  lading 
in  their  language,  and  cxpreasing  that  two 
cargoes  of  oat.i  had  been  shipped  at  Longford 
fur  the  plaintiffs.  At  the  date  of  these  rpceipls, 
bout  No.  604  was  completely  loaded,  and  boat 
54  partially  so.  T.  at  the  same  time  informed 
the  plaintiffs  that  he  had  valued  against  them 
on  account  of  these  cargoes.  On  the  7th  Feb- 
ruary, ttie  plaintiffs  returned  for  answer,  that 
they  had  accepted  the  bills.  These  bitli  were 
afterwards  paid  by  them.  The  defendant,  who 
was  the  CI  editor  uf  T.  sent  an  agent  to  Loft^ 
ford,  tor  the  purpose  of  obtaining  from  a, 
ioine  oati,  thiit  had  not  arrived  according  to 
agreement.  On  the  6th  Vtbrvary,  T.,  being 
pressed  by  the  defendant's  agent,  agreed  to 
transfer  to  him  the  cargoes  of  the  two  boats  ; 
and  on  the  0th  February,  sent  from  Longford 
to  the  defendant's  agent,  who  was  then  at 
Dublin,  a  boat  receipt  similar  in  form  to  those 
«f  the  plaintiffs',  entitling  the  defendant  to  the 
cargo  of  the  boats  Nos.  604  and  54.  The 
agent  received  these  receipta  on  the  9th  Fdiru- 
ary,  and  on  the  arrival  shortly  after  of  the  boats 
Nos.  G04  and  M,  took  posseauon  of  their 
cargoes,  whith  were  aftervardi  sold  by  the  da- 
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fendant  ■.—Htld,fir*t,  that  the  plaintiffi  had  n 
complete  title  to  the  cargo  of  boat  No.  604,  at 
least  00  the  7th  Febmary,  the  day  of  their  ac- 
cepting the  bills.  Heeondty,  that  m  oo  the 
31st  of  January  there  were  no  mta  on  board 
the  boat  No.  bi,  no  specific  ehattots  were  hold 
for  the  plaintiSk.  I'hat  no  appropriation  took 
place  ontil  the  9th  Ftbruary,  when  the  master 
signed  the  boat  receipts  for  the  oats  then  on 
I  buard  boat  54,  and  thereby  made  himself  the 
defendant's  agent  for  the  purpose  of  holding 
these  oats.  That  the  plaintiffs  were  therefure 
entitled  to  the  cargo  of  boat  604,  and  the  de- 
fendant to  that  of  boat  54.  Bryatt  v.  JVi'«, 
48a 

2.  Quart,  whether  receipts  for  goods  given 
by  the  master  of  a  canal  boat,  and  in  form  re- 
sembling bills  of  lading,  possess  all  the  pro- 
perties of  those  instrumcnti.    Id, 


BRIBERY. 

An  agreement  to  withdraw,  in  eooslderaUon 
of  money,  an  election  petition,  presented  against 
the  return  of  a  member  of  the  Hoote  of  Com- 
mons on  the  ground  of  bribery.  Is  ille^^l.  And 
such  an  agreement  is  admissible  in  evidence  to 
prove  the  illegality  of  the  transaetion  without 
being  stampeiL    Coppoek  r.  Batnr,  340. 


1.  An  infant  cannot  esecute  a  cognovit. 
Oliver  V.  IFoodruffe,  474. 

2.  To  constitute  an  eipreis  naming  of  an 
attorney  within  the  I  bSVictc.  110,1. 9,  it  is 
not  necessary  that  the  attorney  should  be  in 
the  first  instance  named  by  the  defendant;  it 
is  sufficient  if  he  afterwards  adopts  him.     Id. 


3.  Nor  need  the  a 
attorney  was  named  by  the  defendant ;  it  is 
sufficient  if  he  declare  himself  attorney  for  de- 
fendant, and  state  that  he  aubscribei  lo  such. 


4.  It  is  no  objection  that  the  cognovit  w 
not  read  orer  to  defendant,  if  its  nature  ai 
effect  be  esplained  to  him.     Id. 


CONTRACT. 

1.  Upon  a  treaty  for  thepurcfaaseofamare, 
the  defendant  wrote  to  the  ;)laiutiff,  "  I  will 
take  the  mare  at  twenty  guineas,  of  eowrte 
warranted"  And  he  ^ain  wrote,  "  my  son 
will  be  at  the  fforltTt  End  on  Mondi^,  when 
he  will  take  the  mare  and  pay  von ;  if  you 
want  to  go  elsewhere,  send  any  Wy  with  a 
.receipt,  and  the  money  ahall  be  paid;  only  sh 
in  the  receipt,  totutd,  and  qi»et  in  haratM. ' 
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DIGEST. 


The  plaintiff,  in  answer,  wrote,  "she  is  war- 
ranted sound,  and  quiet  in  doubk  Harnett ;  1 
nerer  put  her  in  single  harness,  as  1  never 
wanted  it."  The  mare  was  sent  to  the  fForUfs 
Bndy  but  the  plaintiff's  servant  not  finding  the 
defendant's  son,  left  the  mare  in  the  care  of  the 
landlord.  Afterwards,  the  defendant's  son 
came,  and  took  the  mare  home,  where  she  was 
kept  a  few  days,  and  then  returned  as  un- 
sound :— tfeJc/,  firsts  that  there  was  no  evidence 
of  a  complete  contract  in  writing ;  teeondlg^ 
that  there  was  no  acceptance  upon  the  terms  of 
the  limited  warranty,  as  the  defendant  was  not 
bound  by  the  act  of  his  son,  in  bringing  the 
mare  home,  under  the  circumstances.  Jordan 
V.  Norton^  234. 

2.  The  plaintiff  sent  a  mare  to  the  defend- 
ant, a  farmer,  to  be  covered  by  a  stallion  be- 
longing to  him ;  tlie  contract  was  performed 
on  a  Sunday.  The  defendant  afterwards 
claimed  to  detain  the  mare  until  he  was  paid 
a  sum  of  money,  which  consisted  of  the  fee 
due  on  that  occasion,  and  also  of  other  monies 
due  to  the  defendant  on  their  general  account : 
— Heldf  firsts  that  the  defendant  was  entitled 
to  a  lien  for  the  costs  of  covering  the  mare. 
/SeeondlVf  that  this  was  not  a  contract  within 
the  29  Car.  2,  c.  7*  s.  1,  it  not  being  made  in 
the  exercise  of  the  defendant's  ordinary  calling ; 
and  that  even  if  it  were,  the  contract  having 
been  executed,  the  lien  would  attach.  Thirdly^ 
that  the  clum  by  the  defendant  to  retain  the 
mare  in  respect  of  two  sums,  for  one  of  which 
the  lien  could  not  be  supported,  was  not  a 
waiver  of  his  lien  as  to  the  other,  nor  did  it 
dispense  with  the  necessity  of  a  tender  of  that 
sum.     Scarf e  v.  Morgan^  292. 

3.  The  time  of  credit  given  upon  a  mercan- 
tile contract  must  be  reckoned  exclusively  of 
the  day  on  which  the  contract  was  entered 
into.     FFehb  v.  Fairmaner,  108, 

4.  A  railway  Act  declared  that  **  all  shares 
in  the  undertaking,  should,  to  all  intents  and 
purposes,  be  deemed  pergonal  property,  and  be 
transmissible  as  such,  and  should  not  be  deemed 
to  be  of  the  nature  of  real  property :" — Hekl, 
that  such  shares  might  be  sold  by  verbal  con- 
tract    Bradley  v.  Iloldswnrth,  156. 

i,  Semble,  that  this  would  be  so,  though  the 
Act  contained  no  such  clause.     Jd. 

6.  The  defendant  wrote  to  the  plaintiff  as 
follows :  **  Send  me  your  patent  hopper  and 
apparatus  to  fit  up  my  brewing  copper  with 
your  smoke-consuming  furnace.*'  1  he  patent 
furnace  was  accordingly  sent  and  erected,  but 
was  found  to  be  useless  in  a  brewery  : — Held, 
that  the  contract  was  satisfied  by  erecting  the 
furnace;  and  that  there  was  no  implied  war- 
ranty that  it  should  be  suitable  for  a  brewery. 
ChatUtr  V.  Hopkint,  2>77' 

7.  Where  a  written  C4intract  for  the  sale  of 
goods  is  silent  as  to  the  time  of  their  delivery, 
parol  evidence  is  admissible,  to  shew  facts  from 


which  the  reasonableness  of  the  time  of  de- 
livery may  be  inferred,  as  such  evidence  does 
not  vary  the  contract.  Ellis  v.  Th/omptWy 
131. 


CORPORATION. 

1.  The  declaration  stated,  that  the  half  of 
certain  land,  over  which  a  corporation  had  a 
right  of  common,  was  vested  in  the  corporation 
by  Act  of  Parliament.  That  by  a  rule,  order, 
and  ordinance  of  the  corporation,  the  land  was 
ordered  to  be  leased,  and  part  of  the  rents  to 
be  divided  annuallv,  on  the  2d  Ncvewiber, 
among  certain  senior  burgesses.  That  an 
annusu  sum  was  accordingly  paid  to  the  plain- 
tiff as  such  burgess,  previously  to  the  passiiig 
of  5  &  6  Will.  4,  c.  76 ;  but  that  since  that 
time  the  defendants  had  refused  to  pay  that 
sum  to  the  plaintiff.  Plea.'  that  before  the 
commencement  of  the  suit,  to  wit,  on  NovemF 
ber  2d,  1836,  the  defendants  necessarily,  and 
as  they  were  legally  required  and  bound  to  do, 
paid  all  the  rents  by  them  received  from  the 
said  lands,  together  with  and  among  other 
rents  and  sums  of  money,  amounting  to  2,000(L, 
m  satisfaction  of  debts  then  due  and  payable  to 
divers  persons  from  the  defendants  m  their 
corporate  capacity,  out  of  the  property  of  the 
borough,  and  amounting  to  aOOOI.,  and  by 
law  then  payable  in  priority  and  preference  to 
the  payment  of  the  twelve  senior  burgesses  of 
the  yearly  sums  mentioned  to  have  been  due  to 
them  on  the  2d  November : — Heldj  firtt,  that 
the  rule  and  ordinance  of  the  corporation  was 
a  bye-law,  on  which  an  action  could  be  main- 
tained. Hopkins  V.  The  Mayor  itf  Swansea, 
432. 

2.  Secondly t  that  the  plea  was  bad,  as  it  dkl 
not  state  that  the  debts  were  contracted  before 
the  passing  of  the  5  &  6  Will.  4,  c  76,  so  u 
to  entitle  the  defendants,  under  the  92d  Mo- 
tion, to  pay  the  creditors  of  the  borough,  to 
the  prejudice  of  the  plaintiff's  claim.     Jd. 

3.  Thirdly,  that  as  the  corporation  could 
not,  under  the  5  &  6  Will.  4,  c.  7^9  pay  their 
creditors  voluntarily^  to  the  prejudice  of  the 
plaintiff's  rights,  that  the  plea  ought  to  have 
stated,  either  that  they  were  compelled  by  their 
creditors  to  pay  their  debts,  or  that  the  sqids 
paid  to  creditors  were  a  specific  charge  upon 
the  land,  from  which  the  annual  payments  to 
the  burgesses  issued.     Id. 

4.  Semble,  that  the  plea  ought  to  have 
stated  that  there  was  no  surplus  aimual  income 
remaining,  after  payment  of  the  interestdueto 
creditors,  the  salaries  of  municipal  oflicers,aiMi 
other  lawful  expences.     Jd, 

COSTS. 

1.  The  rule  of  this  Court,  which  requires  the 
delivery  of  a  bill  of  costs,  previously  to  taxa- 


tlon,  doc*  not  applf  to  cum  id  trliich  the 
delenikDt  hu  not  appeand.  Burch  t.  Pogn- 
Itr,  1. 

2.  In  aa  Action  on  an  aUorncT'i  bill,  with  a 
plea  of  (ct-ofT,  the  cause  being  parti]'  heard, 
it  wu  referred  to  the  Maeter,  who  was  to  enter 
into  tlie  whotc  account.  The  Master  fuund  a 
balance  due  luthe  plnintiS*  of  2J.  I2i. ; — Uetd, 
that  tliis  »n»  a  luni  "  recu»ered"  within  the 
directiunttotaicingufficera,  and  that  the  plaintiff 
■M  not  entitled  tu  coiti  upon  the  higher  scale 
without  a  certiBeat«.     Parker  t.  Herle,  21. 

3.  If  in  a  thurt  cause  an  attiimey  wilfullj 
lunke  a  charge,  however  small,  tu  which  he  is 
not  entitled,  the  Court  will  not  allow  him  the 
coatu  of  taxation,  though  less  than  one-Kiitli 
be  taicen  olT.     Holdernen  *.  Barkmlh,  21. 

4.  To  trespius  Tor  breaking  and  entering 
plaintiff's  stable,  and  taking  a  horse,  derenil- 
ant  pleaded  not  guillT,  that  the  stable  was  not 
the  plaintiff's,  and  leave  and  licence.  A  ver- 
dict having  been  found  for  the  plaintiff  with 
one  farthing  damages,  the  judge  certified  under 
the  43  Eliz.  c.  6 . — Htld,  that  the  plaintiff  was 
entitled  to  full  costs,  notwithsUnding  the 
judge's  certificate.     PhtmU  v.  Youiig,  ^ 

5.  Trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house  and  distraining  his 
goods.  PUa: — as  to  the  breaking  and  entering, 
leave  and  licence;  as  to  the  residue,  not  guilty. 
Verdict  for  the  plaintiff,  damages  &il. : — Held, 
that  the  judge  inij^ht  certifv  under  the  43  Eliz. 
c.  6.     lUiUi  T.  SleBciit,  106. 

6.  Trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house  and  stable  and  as- 
Multing  the  plaintiff.  Pletu  ■■  Firil,  not 
guilty.  Secondly,  that  the  dwelling>house 
wai  not  the  plaintiR"*.  Verdict  for  tlie  plain- 
tiff,   ' 


7.  A  tenant,  whose  goods  had  been  dis- 
trained, brought  an  action  of  trespass,  the  ex- 
pence  of  which  was  paid  b;  his  landlord,  who 
wu  the  party  really  interested  in  the  event  of 
te  action.  Judgment,  as  in  case  of  a  nonsuit, 
baring  passed  against  the  tenanr,  who  was  in 
indlMDt  ci  renin  stances ;  the  Court  discharged 
a  rule,  calling  upon  the  landlord  to  pay  costs. 
H^/aard  v.  Grove,  192. 


hours'  notice  of  taxing  costs.    Edmondi  1 
CttitM,  190. 

9.  Where  some  isaues  have  been  found  for 
the  plaintiff,  and  others  for  the  defendant,  the 
latter  is  entitled  to  the  costs  of  those  only  of 
his  witnesses  whose  evidence  has  been  confined 
to  the  ii^sueB  that  have  been  found  for  liim. 
Crowtber  v.  BlintU,  187- 

10.  I'reipnss  for  assault,  battery,  and  false 
iBpriioiiment.     Pita,  not  guilty.     The  plain- 


tiff obtained  a  verdict,  whh  one  brthing 
damagea,  and  the  judge  refilled  to  cenify, 
other  under  the  43  Elia.  e.  6,  or  22  li  23  Cv. 
2,  c  9 : — Held,  that  the  plaintiff  was  entitled 
to  full  costs.     Gould  T.  Dra/ee,  155. 

11.  Under  the  9  Oea  4,  &  22,  i.  60,  the 
Speaker  of  the  House  of  Commons  has  power 
to  ascertain  and  certify  the  amount  of  cuits,  in 
cases  in  which  the  petitioner  has  failed  to  ap- 
pear on  the  day  appointed  for  taking  the  peti- 
tion into  consideration.  In  re  Scott  v.  Sllvtr, 
276. 

12.  Semble,  that  the  legislature  intended  to 
give  DO  remedy  for  these  cost*  b;  action,  as  it 
had  done  under  the  53  Geo.  3,  C.  71,  but  that 
the  remedy  on  the  recognixance  wa*  still  to 


id. 


suited  li 


13.  The  plaintiff  having  been  n 
an  action  for  mesne  profits,  a  rule  wu  niauc 
absolute  for  a  new  trial,  which  wu  silent  a*  tu 
costs.  Another  action  was  commenced  for  the 
same  mesne  profits,  in  the  name  of  John  Doe, 
whereupon  a  rule  was  made  absolute  for  stay- 
ing proceedings  therein,  unlets  the  previoua 
action  was  discontinued.  The  plaintiff's  attor- 
ney gave  notice  of  trial  in  the  first  action, 
which  was  afterwards  countermanded,  and  the 
defendant's  attorney  gave  notice  of  trial  by 
proviso,  which  was  also  countermanded.  Sub- 
lequenttf  the  plaintiff  discontinued : — Held, 
that  the  defendant  was  not  entitled  to  the  cost* 
of  the  trial.  Sir  IF.  B.  Joim:,  Bart.  v. 
mntfy,  413. 

14.  Tlie  party  aucceeding  on  a  writ  of  error, 
is  entitled  to  double  costs  of  settling  a  bill  of 
exceptions,  and  lueh  casta  are  to  be  taxed  in 
the  Court  of  Error.  Franeit  v.  J>m,  dtm. 
Harvey,  483. 

15.  A  plaintiff  in  ejectment  who  hat  obtained 
a  verdict,  which  has  been  affirmed  on  error,  it 
entitled  to  double  costs  of  executing  the  writ 
of  enquiry  of  netne  profits  and  damage*.     Id. 

16.  Costs  in  a  bill  of  exceptions,  are  cotttiK 
a  Court  of  Error.  Pnr- dtm  ffnrrrfr  Frmnm. 
465. 

17-  TrespaSR  for  breaking  and  entering  tin 
plaintiff's  close,  and  taking  bis  straw.  Ftmu: 
firil,  not  guilty)  teeond,  that  the  straw  was 
not  the  property  of  the  pluntiff;  third,  that 
the  plaintiff  carried  away  the  defendant's  straw 
and  placed  it  upon  bis  own  close ;  and  that  the 
defendant  entered  the  close  to  re-take  it.  A 
verdict  was  found  for  the  plaintiff  on  the  first 
issue,  and'  for  the  defendant  on  the  second. 
The  third  plea  was  demurred  to,  and  judgment 
was  afterwards  given  for  the  defendant.  I'ba 
judge  did  not  certify  under  the  22  &  23  Car. 
2,  e.  9.  Held,  that  as  the  plea  of  not  guilty 
might  be  a  statutory  plea,  under  which  the 
title  to  the  freehold  might  come  in  question, 
that  the  plaintiff  wai  emitted  to  no  more  costa 
than  damaeri  on  the  issue  found  for  him. 
PtUriek  *.  CDierkk,  356. 


' '  18.  Secnritv  for  coita,  given  on  Um  ground 
1^  the  plaintiff's  raiding  abroBd,  cootiauei 
until  the  termliution  uf  the  *uit,  even  nfter  be 
hai  become  ft  permknent  retideot  in  thl»  coun- 
trj.     Badnail  r.  H^iey,  359. 

19.  Where  a  plaintiff  luet  in  /ormd  pow- 
perU,  the  defendant  U  not  entitled  to  let  off 
ihe  cotti  of  the  inuee  found  for  bim.  Fatt  v. 
Racine,  476. 

20.  SenAJe,  that  a  party  cannot  be  admitted 
to  (lie  in  foraA  pmiperit  after  the  commNice- 
iiient  of  the  luit.     Ja. 

COURT  OF  REQUESTS. 

The  Btaekhealh  Court  of  Requetto'  Act 
except*  from  the  juriadiction  of  the  Court  an; 
debt  "  for  aov  turn  being  the  balance  of  an 
account  originally  exceeding  51. ; — Helfl,  that 
this  doea  not  apply  to  accounti  containing 
itemi  amounting  in  the  whole  to  more  than  51., 
and  reduced  by  part  paymenti  from  time  to 
time,  10  tliat  at  no  one  tiine  waa  there  10  much 
ai  SI.  due.     Pope  t.  B^nard,  144. 

COVENANT. 

1.  Br  deed-poll,  dated  21it  Oeloter,  defend- 
ant told  to  the  pluntiff  a  ship,  with  ita  tackle, 
Sic,  aud  covenanted  that  he  had  good  right, 
full  power,  and  lawful  authority  to  grant,  bar- 

Sjn,  kII,  anlgn,  and  let  over  the  premiiet : — 
eld,  that  thii  waa  a  corenantthat  theaubject 
matter  of  the  tranafer  eiiated  in  the  character 
of  a  (bin  at  the  dale  of  the  deed,  and  if  it  wai 
phyaicallj  deatroyed,  or  had  ceaaed  to  aotwer 
the  designation  of  a  abip,  the  covenant  was 
broken.  Barr  v.  Gibion,  70. 
.  2.  The  ibip  in  question  had  got  on  abore  on 
the  coast  of  iVince  of  Waleii  Jtland,  on  the 
13lh  October,  1836,  and  was  left  by  the  crew 
beating  on  the  shore.  The  crew  bad  access  to 
her  afterwards.  On  the  14th  OcMier,  the  cap- 
tain had  hiir  aurreyed,  and  she  wai  lold  on  the 
34th.  The  ship  bad  auatainedno  morediiDiage 
«■  the  aist,  than  when  the  first  struck.  It 
vai  prsfed,  that  if  there  had  been  facilities, 
and  at  a  different  season  of  the  year,  ahe 
might  have  been  repaired  ;  and  if  in  England, 
■be  might  easily  hare  been  got  off.  When  on 
shore,  abe  was  five  feet  above  water  on  one 
side;  on  the  other  nut  so  much,  and  her  bulk 
ends  were  strained.  Upon  llieae  facts,  the 
Court  were  of  opinion,  that  though  she  might 
be  totally  lost  within  the  meaning  of  a  con- 
tract  of  iiMurance,  yet  as  she  still  existed  as  a 
ibip,  there  waa  no  breach  of  the  covenant.  Jd. 

DEVISE— £ce  Will. 

DISTRESS. 

1.  A  collector  of  the  land-tax  is  not  autho- 


rized bj  the  StatuU  38  Geo.  3,  c  5,  a.  17.  U 
break  open  a  dwelling-house  for  the  nurpoe 
of  a  distress,  without  the  assistance  o(  a  cob- 
liable.    Fiui  V.  Racine,  403. 

2.  A  boat  was  sent  by  ths  owner  to  ccrtaia 
salt  worlu  belonging  to  a  salt  manufactuni, 
and  left  a  reasonable  time  in  a  caoKl,  on  Iki 
premises,  for  the  purpoae  of  being  loaded  wilk 
salt : — HtU,  that  the  boat  was  not  priril^ 
from  distrea.    Mutpratt  v.  Gregory,  184 

3.  Ooods  of  a  stranger  on  the  land  nay  bt 
distrained  for  a  rcnt-chaige  issuing  out  of  it 

4  To  an  action  againat  the  defendant  (or 
wrongfully  refusing  to  permit  Koodsdistraineil 
by  him  to  be  appraiaed,  the  dehmdant  pleaded 
that  plaintiff  was  bis  tenant,  and  that  be  took 
the  ^odi  a*  a  distress  fur  aTTcars  of  not:— 
Held,  an  issuable  plea,   ienlof  r.  Harrit,  466. 


EASEIHENT. 

1.  In  order  to  entitle  a  defendant  Id  ths 
benefit  of  the  plea  ^ven  by  2  &  3  Will.  4,  e. 
71,  s.  2,  he  must  prove  an  enjoyment  of  the 
easement  at  ivch,  and  as  of  right,  for  a  confi- 
nvoui  period  of  twenty  years  neat  before  the 
suit.     Oaiey  v.  Oarifiner,  381. 

2.  Proof  of  unity  of  pocsesuon  may  be  gifa 
Id  evidence  under  a  travene  of  the  Mca.    Ji 


EJECTMENT. 

I.  In  ejectment,  the  leuor  of  the  plaiDtilT 
was  tenant  in  common  with  three  of  the  de- 
fendants, who  defiinded  aa  landlords,  and  there 


apecial  rule  bad  been  obtained  for  admilting 
the  landlurda  to  defend,  and  to  admit  ouster, 
in  case  actual  ouatcr  aliould  be  proved.  At 
the  trial,  it  appeared  that  rent  had  been  for- 
merly paid  to  all  the  tenants  in  common,  by 
certain  other  persona,  but  there  was  no  evi- 
dence that  (ucn  tenancy  had  been  deiermiMd : 
— Held,  that  thoae  who  defended  as  teoanti, 
were  not  precluded  bv  the  landlord's  rule 
from  contending  that  the  legal  estate  was  not 
in  the  lessor  of  Ihe  plaintiff,  aa  the  foraitf 
tenancy  might  still  exist.  The  premises  in 
question  were  pulled  down  by  the  R^Iway 
dompany,  and  a  railway  erected  on  tbeir  site. 
SembU,  that  this  amounted  to  an  actual  ouster. 
Doe,  dem.  fFaan  v.  Horn,  75. 

2.  A  Mining  Company,  in  which  tha  de- 
fendant below  was  a  partner,  applied  to,  and 
became  tenants  to  the  lessor  of  the  plaintiff,  in 
1826,  of  certain  premiaea.  Tliey  were  lellnto 
puseession  by  him,  and  continned  to  occupy 
them  during  the  tern,  paying  him  rent;  aod 
after  receiving  notice  to  quit,  at  the  end  of  tbe 


urai,  dimIc  propoMli  to  ratdca  them  Thejr 
bid  never  given  ap  poneuion  of  the  premiut. 
At  the  time  of  snniinf  the  leHM,  the  leuor  of 
(be  plaiiililThadnolFeRleititein  the  premiiei, 
but  inercljan  equitRblc  intereitin  onemoietf. 
At  the  dnle  of  the  demiu:  l«id  in  the  declin- 
tion,  *Dd  alio  at  the  time  of  ihe  trisl,  he  win  a 
partner  with  the  defendaat  below  ia  the  Com- 
panv,  but  was  not  so  at  the  tioje  of  granting 
tbe  leaM.  Held,  on  a  bill  of  exception!  to  the 
ruling  of  the  judge  at  the  tnti\,drtt,  that  Ihe 
defendant  belov  wm  eitopped  from  diiputing 
thetitleaf  theleisor  of  the  plaintiff.  Secondly, 
that  the  leuor  of  the  plaintilT  wai  entitled  to 
recover  the  entire  preiniiet.  Fraticit  v.  Dot, 
dem.  Hatveg,  362. 

X  In  procMdingt  b;  ejectment  noder  the 
I  O,  4,  c.  67,  •-  1,  the  notice  muit  require  the 
tenant  to  appear  in  Court  on  the  Jlril  day  of 
Term,  whether  it  be  acountrvoratovDcauie. 
Dm,  d.  UoUtr  v.  Ruihnorth,  203. 

4.  Where,  in  a  declamtion  in  ejectment, 
there  are  two  demiaet,  an  affidavit,  which  is 
entitled  on  the  demise  of  one  only  of  the  les- 
son, is  insufficient.  Doe,  d.  Ontzmu  v.  Roe, 
191. 


EVIDENCE. 

1.  In  trespass,  where  the  question  is  as  to 
the  right  to  the  passesiion  of  a  certain  close, 
the  partj  who  demised  it  to  the  defendant  is  a 
conpetent  witness  for  him.  T.  IF.  held  cer^ 
tain  land,  under  a  lease  for  lives,  granted  bv 
IF.  At  the  expiration  of  the  term,  T.  IF. 
obtained  the  lease  from  J.,  a  stranger,  and  de- 
livered it  to  ff.,  from  whose  cuitod;  it  was 
produced  at  the  trial: — ^efif,  sufficient  Beece 
T.  IFaUtrt,  110. 

a.  In  an  action  bj  C.  against  D.  for  6W., 
the  defendant  pud  that  sum  to  the  plaintilT's 
attornev;  C.  then  sued  the attomerfor money 
reeeirea  to  his  uiea.  At  the  trial,  it  appeared 
that  E.  was  the  real  plaintiff  In  the  first  action, 
and  that  hehad  made  use  of  C's  name  without 
his  authority.  The  jury  found  tliat  the'GOf. 
was  received  for  B.,  in  the  name  of  C.  -.—Held, 
tiiat  C.  could  not  recover  that  sum  from  the 
attorney.     Ctark*  v.  Dignum,  166. 

3.  Where  a  document  has  been  put  in  by 
one  party,  and  certain  portions  of  it  have  been 
read  at  the  desire  of  the  opposite  pany,  with  a 
view  to  produce  an  effect  upon  the  jury,  it  is 
too  late  for  the  latter  party  to  obiect  to  It*  ad- 
missibility.   Lt^bunt  V,  Critp,  SHa, 

4.  A  decree  of  a  Court  of  equity  m  rem 
referring  to  certain  depositions,  mar  be  read  in 
OTidenee,withoDt  the  production  of  thedeposi- 
tions;  but  Sembie,  that  the  depositions  may 
be  put  la  SI  the  evidence  of  the  opposite  party. 


EXCISE. 

A  party  whose  goods  have  ben  bomi  fide 
seized  bv  the  officers  of  excise  as  forfeited,  and 
who,  without  alleging  the  illegality  of  the 
seiiure,  spontaneously  pays  money  to  the  eom- 
missioners  of  excise  to  obtun  the  restitution  of 
them,  cannot  afterwnrds  recover  back  the 
money  so  paid.     ^Uee  v.  Baekhoutt,  135k 


EXECUTION. 

Where  a  creditor  has  sued  out  a  writ  of  jt. 
fit.  against  the  goods  of  his  debtor,  and  has 
afterwards  abandoned  it,  he  cannot,  nnder  the 
same  writ,  take  the  goods  of  the  debtor  in  the 
hands  of  a  boni  fiat  purcbaaer.  Samitei  v. 
DtUee,  127. 


EXECUTOR. 

1.  Where  a  party  is  charged  as  executor  de 
ton  tort,  for  having  received  a  debt  of  the  de- 
ceased to  defray  the  funeral  expences,  it  is  a 
question  for  the  Jury  whether  he  received  a 
larger  sum  than  was  necessary  for  that  pur- 
pose: if  he  did,  he  would  be  liable  aseiecutor 
de  ton  tort.     Camden  v.  Fl^eher,  361. 

%  The  defendant's  teatatrix  had  SQCCeMively 
employed  two  solicitors,  A.  and  the  present 
plaintiff,  in  a  Chancery  suit,  for  an  account  of 
the  estate  uf  a  testator,  in  which  she  bad  an 
interest.  The  suit  having  been  abandoned  by 
A.  and  the  plaintiff^  their  bills  remaioine  un- 
pud,  it  was  undertaken  by  B.,  al  the  solicitor 
of  the  testatrix,  ind  by  him  carried  on  till  her 
death.  The  defendant,  as  her  exeeulor,  re- 
vived the  suit,  and  continued  fi,  at  bU  solicitor, 
who  conducted  it  to  a  decree.  A  decretal 
order  was  made,  directing  the  defendant's 
costs,  which  included  those  of  the  three  soli- 
citors, A.,  the  present  pluntiff,  and  B.,  to  be 
Eld  to  B.,  bis  solicitor,  out  of  the  fund  in 
urt.  Tliii  fund  proving  iniuffitiieni,  a  rate- 
able deduction  was  made  in  the  BCNta  of  Uw 
parties,  pursuant  to  the  order,  and  a  eartalik 
sum  paid  to  B.,  as  the  defendant's  ■olidlar. 
The  present  plaintiff  having  brougbtuiaislion 
for  his  costs  against  the  present  defendant,  al 
executor  of  the  testatrix,  and  having  recovered 
Judgment  of  assets  miando  meeideriiU,  sned 
upon  that  judgment,  out  withdrew  the  record 
on  the  defendant's  agreeing  to  pay  him  a  cer- 
tMO  sum  at  that  time,  and  the  residue  of  his 
clum  out  of  the  first  asseti  of  the  teitatur 
which  should  come  into  his  hands.  B.,  after 
the  date  of  the  agreeuient,  had  received  from 
the  officer  of  the  Court  of  Chancery  the  sum  of 
64^.  8*.  8d,  in  respect  of  the  costs,  and  by  the 
desire  of  the  defendant,  had  paid  to  A.  the 
amount  of  his  bill,  as  well  as  the  demand  of 
other  persons,  accounting  to  the  defendant  for 
the  residue  i—H<Jid,  by  jWAv,  D  ,  and  Aider- 


hind*  of  ttie  defendant.     Smedlef  v.  Pkitpot, 


Moner  lent  to  enable  another  to  phv  at  an 
ill^lgame.cannotberecoreTedback.  at^Kin- 
neUy.  Robinton,  146. 


HABEAS  CORPUS. 
An  application  for  n  habttu  eorpm  muit  he 


HUSBAND  AND  WIFE. 

A  husband  living  apart  from  hii  wife,  and 
allciring  her  a  gepnrate  maintennDce,  ii  not 
liable  for  necesurieg  tupplicd  to  her.  And  it 
n  immaterial  that  the  party  tupptfing  ber  bu 
n«  knowledge  of  tb«  aepanUe  moiDtenanee. 
Miien  r.  Pick,  163. 


INFORMATION. 

An  information  in  the  nature  of  the  popu- 
lar action  of  debt,  cannot  be  inaintained  for 
arrears  of  aiteued  tnxei,  innimnch  as  the  5  & 
6  Hill.  4,  c.  20,  B.  13,  provides  Ihfit  the  airiAUTit 
«hHll  be  recoverable  "  hi  a  debt  iiputi  record." 
The  proper  proceedings  is  by  tcire  fattat,  ex- 
tent, nr  by  informntion  on  the  record  itiiKir. 
AtloTney  General  t.  SeieeU,  262. 


INNKEEPER. 

An  inRkeeper  cannot,  in  default  of  payment 
•r  fall  bin,  detain  either  the  person  of  liis 
gnut  or  the  clothes  he  is  weannc.  Sunbolp 
T.  Jlfird,  la 

INSOLVENT. 

I.  In  ■  plea  of  discharge  under  the  Insol- 
vent llebtnra'  Act,  the  plaintiff  replied,  that 
nlthongh  he  wns  named  in  the  defendant'! 
flchedule,  "yet  he  did  nut,  at  any  time  before 
the  making  of  tbe  said  order,  have  any  notice 
whatever  of  the  filing-  of  the  petition  upon 
which  the  defendant  Hpplled  for  his  discharge, 
and  of  the  said  schedule,  and  of  the  time  and 
place  appointed  for  hearing  of  the  matters  of 
such  petition  and  schedule. '  The  replication 
wu  hdd  ill,  on  the  ground  that  it  was  not 


time  and  place  of  bearing ;  and  aiao,  tlut  it 
did  not  appear  that  he  wai  entitled  to  any 
notice,  there  being  nothing  to  shew  tlut  his 
debt  amounted  to  the  sum  of  51.  Tctrnpi. 
Beffi,  126. 

2.  A.  being  in  difflcnitiea,  and  having  bcei 
■erved  with  writ*  by  several  of  hii  credttois, 
applied  to  tbe  defendants,  trlio  were  attomeyi, 
for  their  advice  and  anistance.  After  scvoal 
ineffectual  attempts  to  make  an  arrangemeal, 
it  wot  Qnally  resolved,  at  a  meeting  of  the 
creditors,  that  d.'i  property  should  be  imme- 
diately sold ;  thereupon  A.  employed  an  auc- 
tioneer for  that  purpose,  and  directed  him  to 
pay  tbe  balance  of  the  proceeds  (after  dednet- 
ing  bis  own  charges)  to  the  defendanti,  which 
was  accordingly  done.  Another  nieetiog  of 
the  creditors  took  place,  at  which  5f.  in  the 
pound  was  offered,  which  being  refused,  A. 
went  to  prison,  and  obtained  his  discharge 
under  the  Insolvent  Act,  Tbe  defendants 
claimed  to  ret^n  a  portion  of  the  money  paid 
to  them  by  the  auctioneer  in  discharge  of  iheir 
bill  of  cosU  i—Hetd,  in  an  action  by  the  assig- 
nees to  recover  the  money,  that  this  was  not  £ 
voluntary  transfer  in  favour  of  a  particular 
creditor,  within  the  meaning  of  32d  section  of 
the  7  0.  4,  G.  57.  tFainteright  v.  Ckmett, 
395. 

3.  In  order  to  snpport  a  transfer  by  as 
insolvent  debtor,  it  is  not  necessary  that  there 


should  be  I 


I  the  part   of  tbe 


creditor;  bnt  if  the  transfer  be  made  in  pur- 
suance of  a  bond  fide  demand  by  the  creditor, 
it  is  not  witliin  the  7  Oeo.  4,  c  57.  s.  33. 
Mogg  V.  Baker,  461. 

4.  The  lessee  of  certaii-  premises,  at  a  rack 
rent,  being  insolvent,  executed  an  asslgnoimt 
to  defendants,  by  which,  aner  reciting  his  in- 
solvency, and  that  he  had  agreed  to  assign 
"all  his  debts,  personal  estate,  and  effects  »f 
every  description  for  tbe  benefit  of  his  cre- 
ditors, he  conveyed  and  assigned  to  tbe  defend- 
ants  nil  and  singular  the  stock  in  trade,  imple- 
ments, eropt  if  every  kind,  at  viell  tevered  at 
not,  and  {leraunal  estate  of  every  description 
whatsoever,  in,  upon,  and  about  the  saio  pre- 
mises then  in  hit  use  or  occupation,  $te. 
(except  the  wearing  apparel  of  himself  ami 
family),  and  also  all  debts,  securities,  ^c.,aiid 
all  oilier  hU  perianal  cttatr  and  effecU  vhai- 
taever  and  whereioever,  iabendutn  in  trust  out 
uf  the  proceeds:  first,  to  pay  the  eipcucesof 
the  assignment;  secondly,  to  pay  tbe  rent  due 
and  in  arrear  for  the  premises,  or  accruing  due 
until  and  up  to  the  6th  April  then  next  ;  and 
tliirdly,  to  aistribute  the  residue  for  the  benefit 
of  tlie  creditors :" — Held,  that  tbe  wofds  of 
the  assignment  were  stifflciently  large  to  con- 
preheniT  the  lease;  and  it  being  the  intentivi 
of  the  parties  to  include  ail  tlie  insolvent's 
property,  and  the  jury  having  found  that  the 
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assignees  bad  accepted  the  lease,  it  passed  to 
them  under  the  assignment.  Ringer  v,  (Jann, 
67. 

5.  The  assignees  of  a  bankrupt  or  insolvent 
take  tach  property  only  as  be  was  equitably, 
as  well  as  legally,  entitled  toatthe  timeof  the 
bankruptcy  or  assignment ;  therefore,  if  J, 
agree  to  assign  certain  specific  goods  as  secu- 
rity for  money  advanced,  and  afterwards  take 
the  benefit  of  the  Insolvent  Debtors*  Act, 
having  within  three  months  before  the  impri- 
sonment **  voluntarily**  assigned  the  goods  in 
pursuance  uf  such  agreement,  the  assic^nees  are 
not  entitled  to  recover  them ;  but  if  the  agree- 
ment had  been  to  assign  such  goods  as  he 
might  have  at  the  time  of  the  execution  of  the 
assignment,  the  assignees  would  be  entitled  to 
them.     Mogg  ▼.  Baker ^  55. 


INTERPLEADER. 

An  execution  creditor,  appearing  under  the 
Interpleader  Act.  need  not  produce  an  affida- 
vit.    Angus  V.  WoottoHj  4o. 


LANDLORD  AND  TENANT. 

A  yearly  tenant,  believing  that  his  tenancy 
expires  at  Midsummer^  gave  his  landlord  a 
written  notice  of  his  intention  to  quit  at  that 
time.  The  tenant  having  afterwards  discovered 
that  his  tenancy  did  not  expire  until  Chritl- 
tftaSj  gave  a  fresh  notice  for  that  period,  and 
on  possession  being  demanded  at  Midiummefy 
refused  to  quit: — Held,  that  the  tenancy  was 
uot  determined  by  the  first  notice,  and  that  it 
could  not  operate  as  a  surrender  within  the 
Statute  of  Frauds,  it  being  to  take  effect  in 
futuro.     Doe,  dem.  Murrell  r.  Milward,  79. 


LAND-TAX. 

Certain  property,  situate  in  tlie  parish  of  //., 
was  assessed  to  tlie  land-tax  in  that  parish. 
The  tenant  of  this  property  being  afterwards 
assessed  in  the  parisli  of  G.  in  respect  of  the 
same  property,  refused  to  pay,  and  being  re- 
turned by  the  collector  as  a  defaulter,  three 
writs  of  levari  facias  issued  to  the  sheriff, 
under  which  his  goods  were  sold,  and  the  pro- 
ceeds ultimately  paid  over  to  the  receiver- 
general.  An  application  having  been  after- 
wards made  to  set  aside  the  writs  of  levari 
facias,  the  Court  discharged  the  rule,  in  re 
GlaUon  Land-las,  430. 


LEASE. 

By  a  written  instrument,  dated  the  25th  Ftb- 
ruary,  1782,  E.  S.  agreed  to  let  to  a  commit- 
tee, in  trust  for  the  parish  of  H.,  certain  pre- 


mises, to  be  used  as  a  poor-bouse,  upon  the 
following  terms: — ^''To  bold  unto  the  said 
committee  in  trust  as  aforesaid,  from  the  25th 
day  of  March  next  coming,  for  the  term  of 
ninety-nine  years,  at  the  clear  yearly  rent  of 
271.,  payable  hidf-jrearly,  by  equal  portions. 
And  the  said  committee  do  hereby  agrae  to  pay 
the  said  rent  accordingly;  and  also  to  pay  and 
discharge  all  assessments  and  taxes  whatsoever, 
with  all  quit-rents,  &c.  for  and  in  respect  of 
the  said  premises ;  and  also  to  keep  the  pre- 
mises in  good  and  sufficient  repair  during  the 
term.  And  the  parties  do  agree  that  a  lease 
and  counterpart  of  the  premises  shall  be  pre- 
pared and  executed  on  or  before  the  1st  Janu- 
ary  next  ensuing,  with  covenants  and  agree- 
ments pursuant  to  the  present  contract ;  and 
such  other  general  clauses  as  are  usually  con- 
tained in  leases  :  Provided,  that  in  case  the 
said  committee,  or  the  major  part  ot  them,  or 
their  successors,  shall  think  it  more  eligible  to 
purchase  in  fee  the  said  messuage  and  premises 
for  the  use  of  the  said  parish  of  H.,  at  the 
price  of  42(V.,  that  then  he,  the  said  E,  S., 
shall  accordingly  convey  the  same  premises  in 
such  manner  as  the  counsel  or  attorney  of 
the  said  committee  shall  advise  and  require." 
'J'he  churchwardens  and  overseers  of  J7.,  on 
behalf  of  the  parish,  entered  upon  the  premises 
in  question  in  1819,  and  paid  rent  to  the  plain- 
tiffs up  to  the  year  1835,  when  the  Poor  Law 
guardians  took  possession  of  the  premises. 
The  plaintiffs  became  entitled  to  the  reversion 
in  loOl.  The  defendants  were  the  churchwai^ 
dens  and  overseers  of  the  poor  at  the  date  of 
the  action,  but  not  at  the  time  when  the  parish 
was  in  possession  of  the  premises,  and  when 
the  dilapidations  accrued.  An  action  having 
been  brought  against  the  defendants  for  a 
breach  of  the  agreement  to  repair: — Held, 
firU,  that  the  instrument  operatea  as  a  present 
demise ;  and  secondly,  that  the  term  vested  in 
the  overseers  for  the  time  beinf ,  and,  there- 
fore, that  the  plaintiff^  wereentitlcMi  to  recover. 
Alderman  v.  Neate,  369. 

LEGACY  DUTY. 

A,,  by  his  will,  devised  certain  manors,  he- 
reditaments and  tenements  to  certain  tenants, 
for  life,  in  succession,  with  a  power  to  each  of 
them,  when  in  possession,  to  charge  the  estates 
by  will,  with  an  annuity  in  favour  **  of  any 
woman  with  whom  they  might  respectively 
have  intermarried.  Some  time  after  the  death  of 
the  testator,  the  estates  descended  upon  a  tenant 
for  life,  who  exercised  this  power  of  appoint- 
ment in  favour  of  his  wife  i^^Held,  that  this 
annuity  was  liable  to  legacy  duty.  Attorney 
General  v.  Pickard,  174. 

LIBEL. 

1.  Libel.  The  declaration  contained  four 
counts,  the  two  first  of  which  set  out  libels 
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contuned  \n  the  former  numbers  of  a  news- 
paper. The  third  count  was  to  this  effect, 
^And  the  defendant  afterwards  further  con- 
triving, icc.j  and  to  cause  it  to  be  believed  that 
the  plaintiff  was  guilly  of  fraud,  &c.,  in  a  sub- 
sequent number  of  the  newspaper  published  the 
false,  libellous,  &c.  matter  following,  of  and 
concerning  the  plaintiff,  that  is  to  say,  *we 
again  ass^  the  cases  formerly  put  by  ns  on 
record ;  we  assert  them  against  A,  S,  and 
AehiUes  Hughes  (by  the  latter  meaning  the 
plaintiff),  that  they  are  such  as  no  gentleman 
or  honest  man  would  resort  to.*  ^  There  was 
no  introductory  statement  of  the  '*  cases/' 
The  lury  havine;  found  a  ^neral  verdict  for 
the  plaintiff,  and  a  motion  in  arrest  of  judg- 
ment liaTing  been  made: — Hekij  first,  that  the 
third  count  was  to  be  considered  as  a  separate 
and  distinct  count  Seeondfy,  that  after  ver- 
dict, the  words  in  question  must  be  considered 
libellous.    Hughes  v.  Rees,  197. 

2.  The  declaration  stated  that  the  plaintiff 
was  an  attorney,  and  that  certain  orders  had 
been  made  by  one  of  the  judges  of  Q,  B.  for 
netting  aiide  proceedings,  with  costs,  in  an 
action  in  which  the  plaintiff  was  the  attorney 
of  the  then  defendant,  and  that  the  costs  were 
taxed  by  one  of  the  Masters.  That  sharp 
practice  in  the  profession  of  an  attorney  is, 
and  is  considered  to  be  and  to  import  disrepu- 
table practice,  and  discreditable  to  the  attor- 
ney adopting  it.  Yet  the  defendant  intending 
to  cause  it  to  be  believed  that  the  plaintiff  had 
been  guilty  of  sharp  practice  in  the  said  action, 
and  had  been  reprimanded  for  it  by  the  Mas- 
ter, published  of  him  the  following  false, 
ironiealf  and  libellous  matter:*-^ An  honest 
lawyer,*'  (thereby  meaning  the  plaintiff,  and 
intending  to  represent  that  he  was  not  an 
honest  lawyer).  **A  person  of  the  name  of 
C.  B,  was  severely  reprimanded  the  other  day 
by  one  of  the  Masters  of  Q,  B,  for  what  is 
called  sharp  practice  in  his  profession'*  (mean- 
ing and  alludmg  to  the  plaintiff's  practice  with 
respect  to  the  said  orders  ;  and  that  such 
practice  was  sharp  practice  as  aforesaid)  :— 
Hdd,  that  the  charge  that  the  plaintifr  had 
been  guilty  of  sharp  practice,  as  explained  by 
the  prefatorv  averment,  was  clearly  libellous. 
BoydeU  v.  Jones,  408. 

3.  Semble,  that  the  allegation  that  the  de- 
fendant ironically  called  the  plaintiff  an  honest 
lawyer,  coupled  with  the  innuendo,  was  suffi- 
cient to  shew  that  the  term  was  used  in  a 
libellous  sense,  without  any  prefatory  aver- 
ment.    Id, 

4.  On  special  demurrer  to  a  plea,  if  the  de- 
fendant objects  that  the  declaration  is  bad,  and 
any  part  of  it  is  good  upon  general  demurrer, 
the  plaintiff  is  entitled  to  judgment.    Id. 


I 


LIEN. 
A  set-off  is  no  answer  to  a  lien,  unless  there 


be  a  specific  agreement  between  the  parties 
that  the  one  debt  shall  be  set  off  against  tlie 
other.    Pinnock  ▼.  Harrison,  114. 

LIMITATIONS,  STATUTE  Of. 

1.  An  unstamped  promissory  note  cannot 
be  used  as  an  acknowledgment  under  the  9  6. 
4,  c.  14,  to  take  a  debt  out  of  the  Statute  sf 
Limitations.  A  mere  parol  statement  by  ths 
parties,  within  six  years  of  the  commencemeat 
of  the  suit,  of  a  debt  previously  existing  and 
ascertained,  is  not  sufficient  to  support  a  count 
on  an  account  stated,  so  as  to  defeat  the  Sta- 
tute of  limitations.    Jones  v.  H^der,  256. 

2.  The  plaintiff  having  a  cause  of  action 
against  B,  in  Majf,  1829,  the  latter  died  in 
1§30,  no  action  having  been  commenced  against 
him.  Some  litigation  took  place  respecting 
his  will,  and  in  June,  1835,  administration  of 
the  effects  of  the  deceased  was  eranted  to  the 
defendant,  and  in  September,  1835,  the  plaintiff 
commenced  his  action  >-^Held,  that  the  debt 
was  barred  by  the  Statute  of  Limitations,  and 
that  the  plaintiff  was  not  entitled  to  deduct 
from  the  six  years  the  time  between  the  death 
of  B,  and  the  grant  of  administration  to  the 
defendant.     Modes  v.  Smethurst,  237. 

3.  Messrs.  M.,  the  plaintiffs,  applied  by  their 
agent  to  the  defendant  for  a  settlement  o(  thdr 
account;  to  which  the  defendant  wrote  the 
following  answer:  '* Since  the  receipt  of  voor 
letter,  and  indeed  for  some  time  previously,  1 
have  been  almost  in  dailv  expectation  of  being 
enabled  to  give  a  satisractory  reply  to  yoor 
first  application,  respecting  the  demandi  of 
Messrs.  M.  on  me.  I  propose  being  in  Oxford 
to-morrow  morning,  when  I  will  call  upon 
you  on  these  matters.** — Held,  that  this  wss 
not  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  Statute  of  Limitations,  and  that 
the  meaning  of  the  letter  was  a  question  of 
law,  to  be  determined  by  the  judge  in  the  first 
instance.    MorreU  v.  Frith,  fOO. 

NEW  TRIAL. 

N,  D.,  previously  to  1832,  had  attended 
Mrs.  H,  during  a  serious  illness ;  in  1832,  she 
married  the  plaintiff,  and  he  then  ceased  to 
attend  her.    At  the  time  of  the  making  of  the 

Solicy,  E,  E,  D.  was  the  medical  adviser  of 
er  husband,  the  plaintiff,  but  had  attended 
her  only  once  or  twice,  for  a  slight  indisposi- 
tion. On  the  issue,  that  E,  S,  D.  was  not 
her  *'  usual  medical  attendant,**  the  judge 
directed  the  jury  to  consider  whether  N,  D.or 
E.  E,  D,  was  her  usual  medical  attendant  .'— 
Held^  that  the  judge  should  have  required  the 
jury  to  sav  further,  whether  E.  E,  D.  eooldbe 
considered  her  usual  medical  attendant  ll'afl; 
and  on  the  ground  of  his  omission  to  todlreet 
the  jury  to  do  so,  the  Court  ffranted  a  new 
trial,    auckman  v.  Femie^  148. 
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NOTICE  OP  ACTION. 


PARTNER. 


The  declaratiou  stated,  that  the  defendants 
were  proprietors  of  a  certain  railway,  for  the 
carriage  of  passeng:er8,  cattle,  &c.,  from  Liver- 
pool to  Birmingham ;  that  the  plaintiff  deli- 
vered to  them  nine  horses  to  be  carried  on  the 
railway  ;  yet  the  defendants  took  so  little  care 
in  and  about  the  carrying  and  conveying  the 
■aid  horses,  and  in  conducting,  managing  and 
directing  their  carriages  upon  the  railway,  that 
the  carriages  were  thrown  down  an  embank- 
ment, and  one  of  the  horses  killed,  and  the 
otheri  injured,  &c.  The  company  was  incor- 
porated by  Act  of  Parliament  for  the  purpose 
of  making  a  railway;  ard  there  was  a  clause 
enabling  them  to  become  carriers  if  they  should 
think  fit.  It  was  also  provided,  that  no  action 
should  be  brought  for  **any  thing  done  or 
omitted  to  be  done,**  in  pursuance  of  the  Act, 
unlesK  fourteen  days*  previous  notice  was  e^iven. 
It  appeared  that  the  accident  was  caused  by  a 
horse  having  strayed  from  the  adjoining  field, 
and  laid  down  on  the  railway,  and  that  tlie 
fence,  separating  the  field  from  the  railway, 
had  been  removed  by  some  workmen  of  the 
company: — HM^  first  ^  that  no  notice  of  action 
was  necessary ;  tecondlyy  that  an  objection  to 
the  form  of  declaration  should  have  been  taken 
at  the  trial,  in  which  case  it  might  have  been 
amended.  Palmer  v.  The  Grand  Junction 
Railway  Company^  489. 

OFFICER. 

The  Gravesend  Pier  Act  (3  &  4  Will.  4,  c. 
101,  s.  18,)  empowers  the  corporation  to  ap- 
point clerk,  treasurer,  and  such  other  officers 
or  assistants  as  they  may  think  necessary  for 
the  purposes  of  the  Act.  Section  19  prohibits 
the  corporation  from  appointing  the  clerk,  in 
the  execution  of  the  Act,  the  treasurer  for  the 
purposes  of  the  Act,  and  a  penalty  is  imposed 
on  the  clerk,  or  his  partner,  or  clerk  who  shall 
in  pny  manner  officiate  for  the  treasurer  : — < 
Held,  that  the  corporation  had  no  power  to 
appoint  an  assistant  treasurer,  but  where  they 
had  appointed  the  clerk  of  the  clerk  to  that 
office,  it  was  a  question  for  the  jury  whether 
lie  had  acted  bond  fide,  believing  himself  an 
independent  officer,  or  colourable  in  evasion  of 
the  Act.     Hawkins  v.  Newman,  471. 


OUTLAWRY. 

The  plaintiff  having  arrested  the  defendant 
on  a  writ  of  attachment  out  of  Chancery, 
lodged  with  the  sheriff  a  capias  utlagatum 
agWDSt  him.  The  attachment  was  afterwards 
8et  inide  by  the  Master  of  the  Rolls  as  irregu- 
lar >r^Held,  that  the  defendant,  who  had  been 
detained  in  prison,  was  entitled  to  be  discharged 
out  of  custody  on  the  writ  of  capias  utiagatum. 
Hall  V.  Hawkins,  448.  ^ 

VOL.    I. 


A.  and  B.  entered  into  partnership  as  attor- 
nies,  and  it  was  agreed  that  B.  should  receive 
300/.  a  year  out  of  the  profits,  but  he  was  not 
to  be  liable  in  any  manner  for  the  losses  of  the 
business,  and  was  to  have  a  lien  on  the  profits 
for  any  losses  he  might  sustain  by  reason  of 
his  liability  as  a  partner : — Held,  that  A.  and 
B.  were  properly  joined  as  plaintifib  in  an 
action  for  work  and  labour.  Bondv,  Piitard, 
82. 


PLEADING. 

I.   DECLARATION. 

1.  Where  a  defendant  was  sued  <u  executor 
for  goods  sold,  for  work  and  labour,  for  money 
paid,  and  on  an  account  stated: — Held,  th<it 
he  was  not  liable  in  his  representative  charac- 
ter on  the  two  fir^t  counts,  and  that,  therefore, 
there  was  a  misjoinder.  Semble,  that  the 
plaintiff  could  not  have  recovered  upon  the 
two  first  counts,  supposin^f  the  goods,  or  the 
work  and  labour,  to  have  been  contracted  for 
by  the  testator,  and  the  contract  to  have  been 
completed  by  the  plaintiff  in  the  time  of  the 
executor.     Corner  v.  Shew,  65. 

2.  Where  to  counts  for  money  lent,  money 
had  and  received,  and  money  due  on  an 
account  stated,  there  was  one  demurrer,  on  the 
ground  that  they  did  not  specify  any  time,  the 
Court  set  aside  the  demurrer  as  firivolous. 
Jacksoti  v.  Crawley,  4. 

3.  Declaration  in  slander  stated,  that  the 
plaintiff  was  clerk  to  a  mining  company,  and 
that  the  defendant  intending  to  cause  it  to  be 
believed  that  plaintiff  had  been  guilty,  in  the 
course  of  his  said  employment,  of  grave  crimes 
and  felonies,  heretofore,  to  wit,  on  the  1st  July, 
1836,  in  a  disciturse  concerning  the  plaintiff, 
and  of  and  concerning  his  having  acted  as  such 
clerk,  spoke  of  and  concerning  the  plaintiff 
these  words:  *'  Vou  have  done  things  with  the 
company  for  which  you  ought  to  be  hanged, 
and  I  will  have  you  hanged  before  the  1st  of 
August,^"  (thereby  meaning  that  the  plaintiff 
had  been  guilty  of  felonies  punishable  by  law 
with  death  by  hanging.) — Held,  on  motion  in 
arrest  of  judgment,  that  the  declaration  was 
good.     Francis  v.  Roose,  36. 

4.  The  declaration  set  out  the  writ,  which 
stated  the  action  to  be  brought  on  promises. 
Then  followed  two  counts,  which  alleged  tke 
making  of  two  bills  of  exchange  by  the  plain- 
tiff, and  that  tlie  defendant  accepted  the  bills, 
and  promised  the  plaintiff  to  pay  the  same: 
there  were  also  indtbitalus  counts,  and  the  de- 
claration concluded,  **  whereby  and  by  reason 
of  the  non-payment  thereof,  an  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  of 
and  from  the  defendant  the  said  several  moniw 
respectively,  amounting  to  the  sum  of  4501^ 
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above  deoiMided  >— ff«lrf,  t,  good  dmlarstion 
ID  debt.     CSomptoi  r.  Taylor,  222. 

5.  In  A  count,  on  an  sccount  itated,  it  ii  not 
Becetiary  to  allege  anv  time  when  the  account 
WBt  «tat«d.     Le^v.  teei,  478. 

S.  Tliedeclaratiun  stated,  that  inconiidera' 
tton  that  the  plaintiff  would  forbear  to  sue 
J,  D.,  and  would  receive  from  him  certain 
promiiiory  notea,  the  defenilant  undertook 
that  if  tlie  notes  abould  be  diihonoured,  and 
the  plaintiff  ahould  inue  a  writ  of  capiat  or 
detainer  againtt  J.  D.  in  respect  of  thein,  he 
would  lurrender  J.  D.  into  the  cuetodf  of  tlie 
ahtiiS  ot  3/idtiieiex,  or  some  other  county,  bo 
tbat  he  might  be  arrested  or  detained  on  such 
writ,  or  in  default  thereof,  that  he,  the  defend- 
ant, would  pay  the  pluntiff  the  amount  of  the 
notea: — Held,  tbat  thia  waa  a  l^al  contract, 
Leait  v.  Vaviton,  425. 

7.  The  declaration  arerred  that  the  plaintiff 
rccelTed  from  J.  D.  ten  notea,  drawn  and  in- 
doraed  by  J.  D. : — Held,  that  it  waa  unneeea- 
■ary  to  iiate  tbat  the  notea  were  indorsed  by  J. 
D.  to  the  plaintiff'.     Id. 

8.  A  plea  justifying  an  uaault  committed  in 
remoTing  the  plaintiff  from  the  defendant's 
dviMing-homt,  because  he  was  malting  a  dis- 
turbance there,  is  nut  supported  hy  proof  of  an 
assault  in  a  room  which  the  defendant  occupied 
ai  a  lodger,  the  plaintiff  being  his  laiidion],Bnd 
residing  in  the  house.    MotAi  t.  J>)ik«,  418. 

9.  Tbe  declaration  stated,  that  whereas  the 
defendants  were  tenant!  to  the  plaintilT  of  a 
form  and  lands,  and  by  reason  tnereof  it  was 
their  duty  to  manage  and  use  the  lands  in  an 
husband-lUte  manner,  according  to  the  custom 
of  the  country  ;  yet  the  defendant*  did  not 
manage  and  use  the  lands  in  an  hushand'llke 
manner,  &c.  The  defendants  pleaded,  first, 
not  guilty;  secondly,  nan  fenuerutit  modo  ei 
formi: — Held,  that,  under  the  latter  issue, 
the  tenancy  alone  was  denied,  and  that   the 

iilaintiff  was  not  bound  to  prove  that  tbe  de- 
endanti  had  not  used  the  lands  in  an  husband- 
like  manner,  and  according  to  the  custom  of 
tbe  country.     HaUifax  t.  CkanAert,  417, 

10.  Where  the  declaration  contains  several 
counts,  it  is  not  neoesaarv  in  a  plea  of  set-off 
of  a  smaller  sum,  tu  specifj'  to  which  particular 
part  of  the  plniniiCT's  claim  the  set-off  is  to  he 
applied,    mel  v.  liuvii,  206, 

11.  The  declaration  stated,  that  by  a  memo- 
randum of  agreement  between  the  plaintiff  of 
Ilia  fine  part,  and  the  defendants  of  the  other 
(liter  reciting  that  by  a  certain  other  agree- 
ment between  the  plaintiff  and  the  defendanta, 
the  plaintiff  did  agree  with  tlie  defendants  for 
the  sale  of  IF.'t  patent  furnace,  and  that 
plaintiff  and  one  C.  had  obtained  a  patent  for 
an  improvement  in  generating  steaui,  and  the 
(plaintiff  and   odg   J.   a  patent  for  a  metallic 

^vtel  and  revolving  axle,  and  that  the  plain- 
BMk  WM  BtMty  interested  in  a  patent  for  a  new 


mode  of  abstracting  heat  from  atnm  v^onr; 
and  that  the  pluntiff  and  one  G.  had  obtaiwd 
a  patent  for  an  improved  furnace  %)  it  «h 
agreed  between  the  parties,  that  it  aboiU  \t 
lawful  for  the  defendants  ezcluaively  !•  mt, 
manuftcture,  sell  and  dispose  of  any  or  iH  sf 
the  aforesaid  patent  inventions,  npos  tkii, 
amon^  other  considerations,  that  the  dafta^ 
ants  should  pay  to  tbe  plaintiff  4001.  a  ysst 
durinc  the  ciistenee  of  the  s*id  agteeaienL 
Brea3t,  non-paymmt.  PUom,  aa  to  the  palsM 
for  the  said  supposed  impruvement  in  fumaca, 
that  it  was  not  a  new  inveotiun,  and  tbat  the 
supposed  improrement  in  fiimaces  waa  not  In- 
vented iir  found  out  by  the  plaintiff: — Btld, 
on  special  demurrer,  that  a*  it  did  not  appear 
by  the  declaration  that  the  defendant*  ever  en- 
joyed any  part  of  the  patents,  which  was  the 
consideration  for  thsir  agreeing  to  pay  40(U,  a 
year,  or  that  that  sum  could  in  any  war  b«  ap- 
portioned among  the  different  patents,  tiat 
the  plea  impeaching  the  consideratiov,  was 
good,  to  avoid  the  whole  eootracl.  The  me- 
morandum of  agreement  was  stated  to  be  made 
between  J.  C,  J.  M.,  J.  I.  and  J.  G.  .—HiU, 
that  there  was  a  variance  between  the  declara- 
tion and  contract,  in  not  setting  out  all  tbe 
contracting  parlie*.  Stmble,  that  the  contract 
being  with  all  the  parties,  founded  upon  a  coa- 
sideration,  to  part  of  which  each  waa  a  condu- 
cing party,  the  action  ought  to  have  been  l|f 
all      Chanter  r.  Ltase,  2M. 

12.  In  an  action  for  work  and  labour  at  sa 
apothecary,  tbe  plaintiff,  under  the  general 
issue,  must  prove  his  certificate,  or  that  M  wn 
in  practice  before  the  9th  Atiriut,  ISIS, 
S/mrpe  t.  ^agttaffe,  164. 

la  The  I  Vict.  c.  107,  s.  28,  fthe  Westera 
Rulway  Act,)  enacted,  "  That  whereas  tbe 
intended  railway  and  works  are  intended  to 
pans  nearly  contiguous  toamansioa-faouseaad 


said  fViUiam  Penney,  hy  notice  in  writing, 
shall  require  the  said  company  to  purchase  tlie 
said  mansioD-house  and  land,  it  shall  be  law- 
ful for  them,  and  they  are  required  to  treat  for 
the  purchase  thereof,  and  for  the  compensatioi 
to  be  made  to  the  said  /fitliam  Penn^,  his 
heirs,  &c,,  in  respect  of  the  same;  and  in  am 
tbe  parties  shall  not  agree  as  to  the  value,  « 
the  compensation  to  be  given,  then  the  amogri 
shall  he  ascertained  by  the  verdict  of  a  jnri; 
aod  in  ease  default  shall  be  made  by  the  cois- 
panv  in  payment  of  the  sum  or  aums  to  be 
settled  and  agreed  upon,  or  ascertained  by  the 
verdict  of  a  jury,  for  the  space  of  two  caleodir 
months  after  the  lame  sbaJl  have  been  aettled, 
agreed  upon  or  awarded,  then  it  aball  be  law- 
ful fur  the  person  to  whom  sucb  monsiy  VH^' 
to  be  paid,  to  sue  for  and  recover  tbs.iiMi  by 
action  of  debt,  in  any  of  her  Majeaty'a  A«ti 
at  /fettmntter."  Under  thia  section  a  Jury 
waa  impannelled,  and  awarded  7,5031.  as  s  ' 
compensation  to  tbe  plaintiff.     Tlie  declara- 


tiun  lUted  that  th«  plaintiff,  bf  a  notice  in 
writiiig,  Iflfi  mt  the  office  of  tbedafendanlt,  re- 
quired them  to  purchue  a  certain  auDiioii- 
bouH  and  lind  belonging  to  him,  the  plaintiff, 
and  mentioned  in  the  Act  of  Parliament  It 
then  itated  the  luiamoning  of  the  jury,  and 
that  they  gare  a  Tcnltec  for  7,502'.  »a  compen- 
aatioD  to  the  plaintiff;  and  that  long  befora 
the  commenceineDt  of  thi*  Buit,  Iwu  calendar 
moDthg  bad  elapKd  after  the  lime  at  which  the 
amouat  had  been  awarded,  that  the  defendonli 
had  not  paid,  but  therein  had  wholk  failed 
and  made  default.  PUat ;  fint,  that  from  the 
lime  when  the  cotnpeoution  was  «o  awarded, 
the  defendant!  had  alwajt  been  ready  to  pa; 
the  turn,  upoi^  the  plaintiff't  mating  or  chew- 
ing a  good  and  aumcient  title.  Seeondiy,  that 
at  the  lime  the  jury  a*certuDed  the  said  Rum  of 
7,502/.,  and  from  thence  hith«rto,  the  plaintiff 
had  not  any  good  and  aufficient  title  to  the 
maniion-houge  and  \\aA»:^Held,  upon  de- 
murrer to  the  plea*,  that  it  wai  connislent 
with  the  declaration  that  the  plaintiff  might 
hare  parted  with  hit  title  after  the  pasting  of 
the  Act,  and  that  the  declaration  was  insuffi- 
cient, for  not  shewing  a  default  of  pNyment 
puriaanl  to  the  ^cl  of  Parliament.  SttnbU, 
that  the  words,  "  Iwlunging  to  ffilllam  Pen- 


Raitwaj/  Company,  247. 


14.  To  case  by  reversioner,  for  an  injur;  to  a 
close  in  the  poiaenion  of  his  tenant,  the  de- 
fendant pleaJed,  that  before  the  close  was  the 
plaintiffs,  it  was  agreed  between  the  defend- 
ants and  D.  and  C.  (the  owner*  In  fee,)  that 
the  defendant  should  hare  licence  to  enler  the 
close  and  nake  a  certiun  road,  and  that  O.  and 
C.  should  grant,  ratify  and  confirro  the  aama 
to  the  defendants :  that  the  defendants  entered 
for  the  purpose  of  making  the  road ;  and  that 
afterwards,  in  pursuanceof  the  said  agreement 
and  of  the  smq  poiieision,  C.  and  D.,  by  in- 
denture, granted  and  demiied,  and  granted, 
ratified  and  confirmed  to  the  defendant*,  such 
liberty  to  enter  upon  the  sud  close  and  make 
the  road  Held,  that  the  pica  was  bad  on 
special  demurrer,  for  not  shewing  the  precise 
operation  of  the  deed.  IFaltiM  v.  Harritou, 
405. 

15.  A  parol  licence  from  A.  to  B,  to  go  upon 
the  land,  ii  countermandable  at  an;  time, 
whilst  it  remains  e:fecutory.  And  if  A.  con- 
veys his  interest  in  the  land  to  another,  the 
licence  is  determined  without  notice  to  B.     /d. 

1 6.  The  want  of  profert  i*  not  exca*ed  by  an 
arerment  that  the  deed  wa*  delivered  to  the 
opposite  party.     Id. 

17.  To  an  action  on  a  pronus*or;  note  at 
twelve  months'  date,  the  defendant  below 
pleaded,  that  one  •'.  ^.,  at  the  time  of  hi* 
^tb,  was  indited  to  tha  plaintiff  below  in  a 
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sum  of  money  for  eoods  sold  and  delirerod, 
and  that  the  plaintiff,  nfivr  tlia  death  of  J.  ff., 
and  before  the  malting  of  the  note,  applied  to 
defendant  for  payment,  whereupon  in  compli- 
ance with  the  r<'ijueal,  the  defendant,  after  the 
death  of  J,  If,,  for  and  in  mpect  of  the  said 
debt,  and  for  no  other  consideration  whaterer, 
then  made  and  delivered  the  note  to  the  plain- 
tiffi  thikt  J.  If.  died  inleatale,  and  that  at 
the  time  of  the  making  and  delivery  of  the 
note,  no  administratiun  had  been  granted  of 
the  estate  and  effects  nf  J.  ^.,  nor  was  there 
at  that  time  any  person  liHlilefurthe  laid  debt; 
and  that  there  was  never  any  cuusideration  for 
the  said  debt  except  as  aforesaid  -.-—Held,  oq 
error,  (after  judgment  for  the  plaintiff  rod  «&• 
tlantt  veredicto^  that  the  plea  lufficientlr  ne- 
^tived  a  consideration  fur  the  date,  and  that 
judgment  ought  to  be  reversed.  Nelton  v. 
Serle,  456. 

18.  To  atnunptit  for  money  nceived  to  the 
use  of  the  assignees  of  a  bankrupt,  the  defend- 
ant pleaded,  that  the  money  wis  received  be- 
fore the  bankruptcy,  and  that  the  bankrupt 
was  indebted  to  him  in  a  anm  which  be  claimed 
to  set  oft>—Hrld,  bad.     fFood  v.  Smili,  401. 

19.  The  plea  of  Not  Ouiltv  is  a  good  plea  to 
an  action  by  a  landlord  on  I'l  Geo-  2,  c.  19,  *. 
3,  for  assiating  a  tenant  in  the  fraudulent  re- 
moval of  his  goods.     Janet  v.  ITiUiamt,  348. 

20.  Where  there  are  several  pleat,  each  must 
be  taken  m  if  it  stood  alone  upon  the  rtcord. 
Therefore  where,  in  aiiumpnl,  the  defendant 
plendfd  the  general  isHue,  and  alto  paid  money 
into  Court,  and  a  verdict  was  found  for  bim  on 
the  first  issue  : — Hdd,  that  the  admission  in 
the  plea,  of  payinent  into  Court  did  not  entitle 
the  plaintiff  tti  have  a  verdict  entered  for  bim 
on  the  other  issue.     Twemloa  v.  Aik^,  172. 

21.  In  an  action  for  n^tigent  manuement 
of  a  train  of  railway  carriages,  the  deKodant 
pleaded  that  the  action  arose  at  well  from  the 
negligence  if  the  persons  who  had  the  ma- 
nagement of  the  train  in  which  the  plaintilTwas, 
as  from  ihe  negligence  of  the  ae  fend  ant  ;.<— 
Held,  that  Ihe  plea  was  had  In  substance  as 
well  as  form.  Bridget.  Orand Junction Rml- 
tvay  Compang,  36. 

22.  A  covenant   not   to   sue   for  a  limited 


blebg  V.  Barron,  61. 

23.  Nil  debet  it  a  good  plea  to  an  action  of 
debt  on  the  2  &  3  Edw.  6,  c.  13,  for  trebtf   - 
value  for  nut  setting  out  tithes.    Earl  Spenetr 

I .  Svoatmell,  56. 

24.  The  declaration  stated,  that  defendanU 
were  oienert  of  a  certain  vessel,  and  that  plun- 
tiff  caused  to  be  shipped  on  bnard  thereof  cer- 
tain goods,  to  !«  safety  carried  b;  the  deftnd- 
ant*  at  oumert  of  the  said  vessel ;  that  thf ' 
defendants  promised  the  plaintiff  said;  tt 
canj  the  said  goods,  as  aforewd  ;-^efa(  Alt'''  • 
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under  the  plea  of  the  general  issue,  the  owner- 
ship  of  the  defendants  was  not  admitted.  A 
plea  denying  a  particular  fact  does  not  admit 
other  immaterial  allegations.  Bennion  v.  Da- 
vifison,  46. 

25.  The  declaration  stated,  that  the  sheriff 
had  seized  goods  of  the  plaintiff  under  Aji.  fa. 
issued  upon  a  judgment,  and  signed  by  virtue 
of  a  warrant  of  attorney  given  by  the  plaintiffs 
and  one  A.,  to  one  ^.,  as  trustee  for  the  defend- 
ant, and  as  security  for  monies  due  from  the 
plaintiffs  and  R.  to  the  defendant,  and  there- 
upon,  it  was  agreed,  that  the  plaintiffs  should 
give  the  defendant  two  several  warrants  of 
attorney  for  specific  sums,  and  that  the  de- 
fendant should  procure  the  goods  and  chattels 
to  be  re-delivcred  to  the  plaintiffs :  that  plain- 
tiffs gave  the  warrants  of  attorney,  but  that  the 
defendant  did  not  cause  the  goods  to  be  re-de- 
livered. Plea,  that  the  warrant  of  attorney  in 
the  declaration  mentioned  to  have  been  executed 
by  the  plaintiff  and  R.^  was  not  given  for  the 
use  and  benefit  of  the  defendant,  or  to  iS.  as  his 
trustee r—^^Te^,  that  the  plea  was  bad,  as  tra- 
versing an  immaterial  issue.  Held,  aUo,  that 
it  was  not  necessary  to  set  out  the  warranto  of 
attorney,  or  to  aver  a  request  to  re-deliver  the 
goods.    Ratyard  v.  iSmith,  42. 

26.  Where  there  is  a  joint  contract  for  seve- 
ral articles  of  different  descriptions,  an  accept- 
ance  of  any  one  of  them  is  a  sufficient  part 
acceptance  of  the  whole  to  satisfy  the  l7th 
section  of  the  Statute  of  Frauds.  The  defence 
that  there  was  no  sufficient  contract  within  the 
Statute  of  Frauds,  may  be  taken  advantage  of 
under  the  general  issue.  ElUott  v.  Thomas^ 
38. 

27.  In  an  action  of  trover  brought  by  the 
bond  fide  purchaser  of  goods  against  the  she- 
riff and  the  execution  creditur  for  seizing  under 
a  fi.  fa,  which  had  been  abandoned  by  the 
creditor,  the  defendants  pleaded  jointly  not 
guilty,  and  that  the  plaintiff  was  not  possessed 
of  the  goods  as  of  his  own  property.  Held, 
that  as  the  plaintiff  had  a  risht  to  treat  the 
seizure  as  the  act  of  conversion,  the  sheriff 
could  not  under  those  pleadings  shew  that  he 
had  a  right  to  seize  the  property.  tSamticl  v. 
Duke,  127. 

28.  A  plea  of  set-uff  stated,  that  "  before, 
and  at  the  time  of  the  oommenceinent  of  tiie 
action,*'  the  plaintiff  was  indebted  to  the  de- 
fendant, but  omittt  >!  to  add,  *'  and  still  is  in- 
debted y — Held,  bad  on  special  demurrer. 
Derufy  V.  Powell,  107. 

29.  In  an  action  against  the  sheriff  for  not 
levying  under  nfi.fa.,  the  plea  not  guilty,  ad- 
mits the  juda:ment,  the  writ,  the  delivery  of  it 
to  the  sheriff,  that  there  were  goods  in  his 
bailiwick,  and  that  the  defendant  had  notice 
of  it.  The  only  defence  available  under  that 
plea  is,  that  he  did  levy  within  a  reasonable 
lline,  and  that  he  did  not  make  the  return 
alleged.    Lewis  v.  Jlcock,  17. 


30.  Payment  cannot  be  given  in  evidence  un- 
der a  plea  of  set-off  for  money  paid.  Coftptr 
V.  Mnrecroft,  105. 

GENERALLY. 

31.  Debt  will  not  lie  on  a  collateral  cgveoaot 
for  the  payment  of  an  annuity  issuing  out  uf 
land.     Randall  v.  Rigby,  231. 

32.  Trover  will  not  lie  for  fixtures.  M* Kin- 
tosh  V.  Trotter,  20. 

33.  The  plaintiff  gave  a  written  authority  to 
the  defendant,  his  solicitor,  to  sell  the  life  in- 
terest which  the  plaintiff  *s  wife  had  in  certain 
stock,  standing  in  the  name  of  trustees  to  her 
former  marriage  settlement,  and   out  of  the 
proceeds  to  pay  to  /F.  C  B,  the  sum  of  169/. 
The  plaintiff  also  directed  the  defendant  tu  pre- 
pare a  settlement  of  other  property  belumnn^ 
to  the  plaintiff,  with  power  to  dispose  of  it  in 
a  certain  specified  manner.     The  defendant  and 
others  were  to  be  trustees.     The  defendant  had 
applied   169/.  in  the  manner  directed  hy  the 
plaintiff,  and  had  also  disposed  of  other  sums. 
The  plaintiff   having  been  nonsuited  in  an 
action  for  money  had  and  received,  brought 
against  the  defendant  for  the  balance  of  moner 
remaining  in  his  hands :  the  Court  held,  first, 
that  the  proceeds  of  the  property,  which  wis 
originally  trust  propertv,  did  not  constitute 
money  had  and  received  to  the  use  uf  the  phuV 
tiff ;  secondly,  that  the  defendant  was  trustee  of 
the  proceeds,  and  they  refused  to  set  aside  tbe 
nonsuit.     Mileham  v.  Eicke,  102. 

34  To  an  action  by  an  assignee  of  an  insol- 
vent for  money  had  and  received,  the  defendant 
pleaded  that  the  insolvent  and  his  partner  were 
indebted  to  the  defendant  in  451/.  \%s.  fur 
money  lent,  money  paid,  and  interest,  and  that 
an  account  was  stated  between  them  concern* 
ing  this  sum ;  that  the  defendant  set  off  and 
allowed  to  the  insolvents  the  said  sum,  and  ex- 
onerated and  discharged  them  from  the  paynunt 
thereof  in  full  satisfaction  and  discharge  of  Uie 
promises  in  the  first  and  second  counts  as  tn 
the  said  sum,  which  set-off  and  allowance  tbr> 
insolvents  accepted  in  full  satisfaction  and  dii^- 
charge.  Replication,  that  the  insolvents  were 
not  mdebtea  to  the  defendant  in  manner  aixl 
form,  &c. : — Held,  that  the  replication  wis 
good  ;  for  that  the  plaintiff,  by  traversing  tke 
debt,  had  in  fact  traversed  the  account  ststci 
Ltarmonth  v.  Grandin,  424. 

35.  A  plea  delivered  the  day  after  the  time  for 
pleading  has  expired,  but  bearing  date  of  tiie 
previous  day,  is  not  a  nullity,  but  merelj  an 
irregularity.     Hodson  v.  PeuneU^  358. 

36.  A  defendant  took  dou  n  a  i*ecord  by  pro- 
viso, and  entered  the  cause  under  the  entry  of 
the  plaintiff.  The  plaintiff  withdrev  his  re- 
cord, and  the  defendant  afterwards  agreed  that 
his  cause  should  be  made  a  remanet: — BM 
that  the  defendant  was  not  entitled  to  the  costs 
of  the  day.    Blow  v.  fFyaU^  359. 
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37.  Where  the  wife  of  a  lunatic,  against  whom 
no  commission  of  lunacy  had  issued,  had  in- 
structed an  attorney  to  hring  an  action  in  her 
husband's  name,  and  tlie  defendant  had  paid 
money  into  Court : — Hdd^  that  she  was  entitled 
to  have  the  money  paid  out  to  her.  Rock  v. 
Slade,  346. 

38.  To  a  declaration  on  two  hills  of  exchange 
drawn  by  A/,  upon  and  accepted  by  the  deliend- 
ant,  and  indorsed  by  M  to  the  plaintiffs,  the 
defendant  pleaded,  that  being  in  embarrassed 
circumstanres,  bv  an  instrument  in  writing,  he 
a-^reed  to  pay  Si.  and  his  other  creditors  a 
composition  of  Ts  in  the  pound.  The  plea 
averred  payment  of  the  composition,  and  that 
before  the  commencement  of  the  suit,  M,  paid 
to  the  plaintiffs  sums  of  money  sufficient  to 
satisfy  all  consideration  whatever  for  or  in  res- 
pect of  the  bills,  and  all  money  due  from  him 
to  the  plaintiffs  in  respect  of  the  bills,  in  full 
satisfaction  and  discharge  of  the  bills,  and  of 
all  claims  and  demands  whatsoever  in  respect 
of  them.  Replication^  de  injurld : — Held,  that 
the  replication  was  bad,  as  the  plea  amounted 
to  matter  of  discharge,  and  not  of  excuse. 
Jones  V.  Senior y  210. 

39.  A  plea  in  abatement  of  the  coverture  of 
the  defendnnt,  is  not  a  plt*a  of  non-joinder, 
within  the  meaning  of  the  3  &  4  W.  4,  c.  42^ 
s.  8.     Jones  v.  Smith,  167. 

40.  An  improper  ruling  of  a  judge,  as  to 
the  right  of  a  part^  to  begin,  may,  in  certain 
cases,  be  a  ground  for  a  new  trial.  The  plain- 
tiff had  stated,  in  answer  to  certain  printed 
questions,  that  his  wife  (the  life  insured)  had 
not  been  afflicted  with  certain  disorders.  His 
wife  attended  at  the  insurance  office,  and  made 
the  same  statement.  On  the  issue,  that  the 
wife  had  been  afflicted  with  certain  disorders, 
and  that  the  fact  was  known  to  the  plaintiff, 
the  jury  negatived  the  plaintiff's  knowledge  : 
— livid,  that  the  knowledge  of  the  wife  that 
her  statements  were  false,  could  not  be  con- 
sidered as  the  knowledge  of  the  plaintiff:  that 
she  was  not  his  general  agent,  but  only  his 
agent  for  the  purpose  of  answering  such  ques- 
tions as  the  insurance  office  might  propose. 
Semble,  that  the  general  agency  of  the  wife, 
supposing  it  to  be  a  good  defence,  ought  to 
have  been  specially  pleaded.  Huckman  v. 
Fernie,  149. 

41.  I'o  assumpsit^  for  money  paid,  &c.,  the 
defendant  pleaded  as  to  500/.,  parcel,  &c.  That 
on  the  11  January,  they  were  possessed  of  a 
bill  of  exchange,  drawn  by  them  upon,  and 
accepted  by  one  A/.,  for  payment  to  their  order, 
500/.,  six  months  after  date ;  and  thereupon, 
in  consideration  that  defendants  would  indorse 
the  bill  to  plaintiff,  he  agreed  to  lend  to,  or 
pay,  lay  out  and  expend  500/.,  in  such  sums, 
and  in  such  manner,  as  the  defendants  should 
direct ;  and  to  hold  the  bill  for  and  on  account, 
and  as  payment  of  the  said  sum  of  500/. 
Averment,  that  defendants  indorsed  the  bill. 


and  tliat  the  plaintiff  took  it,  and  holds  the 
same  on  account,  and  as  payment  of  the  said 
sum  of  500/. ;  that  the  sum  of  500/.,  parcel, 
&c  ,  is  made  up  of  divers  sums  of  money  paid, 
laid  out  and  expended  for  the  defendants,  on 
account  of  the  said  bill,  and  in  pursuance  of 
the  said  promise  and  agreement: — HeldhtA^ 
as  amounting  to  the  general  issue.  Maude  ▼. 
Nesham,  159. 

42.  A  declara.'.  )n  in  debt  contained  five 
counts  for  15/.  cacn,  aivi  pving  credit  for  par- 
cel of  the  monies,  chi'.med  a  balance  of  651. 
'J'he  particulars  gave  credit  for  10/.  13«.,  and 
cluimed  a  balance  of  12/.  19«.  6c/.  The  defend- 
ant pleaded  nunquam  indebitatus,  except  as  to 
10/.  13.V.,  parcel,  &c.  Secondly,  as  to  10/.  ISi., 
payment.  Thirdly,  as  to  10/.  13«.,  payment  of 
that  sum  into  Court,  in  discharge  oi  the  causes 
of  action  in  the  declaration  mentioned  ;  to 
which  the  plaintiff  replied,  by  accepting  the 
sum  paid  into  Court : — Held,  that  the  defend- 
ant was  entitled  to  sign  judgment  of  non  pros^ 
for  want  of  an  answer  to  the  other  pleas. 
Emmott  V.  Standen,  173. 

43.  Where  there  is  a  good  and  a  bad  count, 
and  a  general  verdict  is  found  for  the  plaintiff, 
the  Court  will  not  arrest  the  judgment,  but 
will  grant  a  venire  de  novo,  Airey  t.  Fearn" 
sides,  202. 

44.  Where  a  declaration  contains  several 
counts,  which  are  misjoined,  and  the  jury  find 
a  verdict  for  the  plaintiff  on  all  the  counts,  the 
Court  will  not  grant  a  venire  de  novo  on  the 
ground  of  the  misjoinder.  Corner  v.  Shew^ 
215. 

45.  The  Court  having,  at  the  instance  of 
the  defendant,  arrested  the  judgment  on  the 
ground  of  misjoinder,  the  plaintiff  immediately 
applied  for,  and  obtained  a  rule  to  shew  cause 
whv  a  venire  de  novo  should  not  be  granted  : 
— tield,  that  he  was  not  too  late  in  his  appli- 
cation ;  and  that  he  was  entitled  to  be  heard 
in  support  of  the  rule.    Id, 

46.  The  defendant  drew  his  cheque  on  the 
Bank  of  England,  and  paid  it  into  the  hands 
of  the  plaintiffs,  the  bankers  of  a  mining  com- 
pany, to  the  account  of  the  com  pan  v.  The 
plaintiffs  having  lost  the  cheque,  apphed  to  the 
defendant  for  another,  offering  him  an  indem- 
nity. The  defendant  agreed  to  give  another 
cheque : — Held,  that  an  action  for  money  paid  .  * 
would  not  lie  against  the  defendant  for  tli# 
breach  of  this  agreement,  hut  that  the  plain- 
tiff's remedy  was  by  action  of  spedal  assun^ 
Sit.    Lubbock  y.  Tribe,  160. 

47-  Where  the  replication  de  injurid  it 
inapplicable,  the  objection  can  only  be  taken 
on  special  demurrer.    Parker  v.  Riley ^  5, 

48.  To  an  action  for  work  done  b^  the 
plaintiff's  testator,  as  au  attorney,  defendant 
pleaded  that  the  work  was  done  by  one  R.  S. ; 
that  R.  S,  was  unqualified  to  act  as  an  attor- 
ney ;  and  that  the  plaintiff *•  testator  koowinf^ 


A.  S.  to  be  unqnalifiMl,  permitted  him  to  uk 
hii  mme  for  the  profit  of  A.  S.  -.—Held,  th&t 
the  replication  de  injurid  wu  bod.     Id. 

49.  To  indebitahu  aiiumpiit  tor  goaia  i6\d 
KDil  delivered,  «nd  on  an  account  ttatcd,  the 
debodant  pleaded  ai  to  18t.  6d.,  parcel,  that 
thev  were  lold  on  a  Sundag,  in  the  vaj  of  the 
pUmtiff's  trade  and  business.  Reph'calion, 
tliat  although  the  goods  were  gold  at  the  time, 
and  in  the  manner  stated,  still,  that  the  defend- 
ant kept  and  detained  the  same,  without  offer- 
ing to  return  them,  whereby  he  became  liable 
to  paf  for  them  on  a  quanlum  mtlebani.  On 
demurrer  to  the  replication,  it  was  held  bad, 
on  the  ground  that  it  ought  to  have  shewn  a 
new  promise  to  pay  after  rhe  retaining  of  the 

foodi  bj  the  defendaot.  iiimpgon  v.  NichoUt, 
2. 

50.  The  first  count  of  the  declaration  stated 
that  (he  defendant  engaged  the  plaintiff  as  a 
courieranda  traTellingservanl,  forflvemonths 
certun,  at  the  rateof  tenenineai  a  month,  and 
agreed,  that  in  case  she,  the  defendant,  should 
discharge  the  plaintiff  before  the  end  of  (he 
Are  months,  to  pay  him  the  fifty  gainens,  and 
the  evpeoces  of  his  journey  bick  to  Bngland 
or  Parii.  Averment,  that  pluntiff  entered  the 
•erriee  of  the  defendant,  and  continued  therein 
for  two  months,  and  was  willing  to  remain, 
but  that  the  defendant  discharged  him  at 
Carlsbad,  and   refused   to   pay   him  the  fifty 

Siineas,  or  hia  expences  to  England  or  Parit. 
teend  count,  for  wages,  as  the  servant  of  the 
defendant.  Plea,  as  to  the  first  count,  except 
M  to  21J.,  that  plaintiff  absented  himeelf  from 
the  service  of  the  defendant  without  her  con- 
tent ;  secondly,  to  the  first  count,  except  aa 
to  the  said  sum  of  21/.,  that  plaintiff  disobeyed 
the  lawful  order  of  tlie  defendant ;  thirdly,  to 
the  second  count,  except  as  to  'l\l.,  non  at- 
tumptU  ;  lastly,  payment  into  Court  of  34/. 
I8f.  The  pldintiff  joined  iasue  on  tlie  first  and 
third  pleas,  and  replied  to  the  second  de  t'nju- 
rid,  and  to  the  last,  damages  ultra.  The  jury 
found  fur  the  plaintiff  on  the  first  and  fourth 
issues,  and  for  the  defendant  on  the  second  and 
third ; — Held,  that  on  this  record  the  plaintiff 
was  entitled  to  a  verdict  for  nomiual  damage*. 
Fitcher  v.  Aide,  168. 

51.  Where  toanaction  of  debt  for  foods  sold, 
andworkand  labour,  the  defendant  pleads  gene- 
imlly  p^meot  of  n  sum  of  money  eqnal  to  the 
amount  of  tlie  debts  and  monies  mentioned  in 
the  declaration,  the  plaintiff  need  not  newly 
anlgn.     Freeman  v.  Crafti,  188. 

52.  Where  the  jury  found  generally  that  the 
defendant  had  paid  the  plaintiff  a  larger  sum 
of  money  than  wai  claimed  in  the  decjaration, 
bat  fonnd  n  Terdict  for  the  plaintifi*.  the  Court 
refused  a  rule  to  tft  aside  this  verdict,  and  to 
enter  a  verdict  for  the  defendant.     Jd. 

^^^  A  description  of  the  defendant  in  the 
^■k'aod  declantinn,  by  the  initials  of  hi* 


chrlstikn  name,  !■  no  ground  for  Mtting  Mid* 
the  proceedings  ;  but  the  proper  courae  is  to 
apply  to  K  judge  to  amend  the  decIaratiMi,  *t 
the  plaintiff's  costs.     Ru*k  r.  Kennet^,  418. 


PBOCBBDINai    BBrOXB    APPIAUHGB. 

1,  It  is  a  sufficient  ground  for  a  dittringtt, 
that  at  the  first  time  of  calling,  b  wntlea 
paper,  appointing  two  other  day*  of  calling, 
and  accompanied  by  a  verbal  appointment  of 
one  of  the  same  days,  has  been  left  at  the 
house  of  the  defendant,  and  ha*  been  recdted 
by  him.    EdtBurdt  v.  Hmuorne,  104. 

2.  An  application  to  set  aside  the  service  of 
a  writ  of  summons  for  irregularity  mutt  be 
made  within  the  time  limited  for  appearance. 
Child  V.  Marsh,  106. 

3,  Where  a  copy  of  a  writ  of  aummons 
slated  the  action  to  be  "  an  action  «n  the  (ase 
promises,*'  the  Court  set  it  aside  for  irregu- 
larity.     YouUm  V.  Hall,  470. 

4.  The  following  indorsement  an  a  writ  of 
summon)  was  held  sufficient :  "  Thh  writ  was 
issued  by  J.  R.,  No,  10,  Gray's  Inn  Sfmrt, 
Hnlhorn,  attorney  for  the  said  J.  K"  Youllm 
V.  HiM,  463. 

9.  Where  a  defendant  wa*  described  in  awrit 
of  capias  as  a  "  gentleman,"  but  the  word 
"gentleman"  was  omitted  in  the  copr  of  the 
capiat,  the  Court  set  aside  the  writ  for  irregu- 
larity.    Cooky.  Vavghan,  191. 

6.  A  variance  between  tlie  issue  and  the 
writ  of  trial  may  be  amended  at  any  time. 
Farwig  v.  Oxkerton,  19, 

VBocEEDmaa  bbpors  vbrdict. 

7.  In  an  action  fbr  goods  sold,  and  on  a 
promissory  note,  the  defendant,  after  declara- 
tion, ptud  a  certain  sum  on  account  of  the 
action,  leaving  a  balance  due  leas  than  the 
amou-..c  of  the  note  -.—Held,  that  the  plaintiff 
could  not  have  a  rule  to  compute,  unless  the 
defendant  consented  to  hia  entering  a  noUe 
proseoui  as  to  the  count  for  goods  sold,  •'onet 
V.  Shtel,  113. 

8.  Where  two  actions  were  brought  by  the 
same  pUiiitiffs  against  different  dcfendante,  on 
different  policiesnf  insurance  on  the  same  ship, 
the  Court  refused  to  consolidate  them  without 
the  consent  of  the  plaintiff^  JtTGreger  v. 
Hors/aU,  MGregor  v.  Smilh,  81. 

9.  In  an  action  to  recover  tba  deposit  upon 
the  purchaBe  of  an  estate,  the  defendant  i* 
entitled  to  be  furnished  with  particulars  of  the 
objections  tu  the  title  arising  from  natter*  of 
fact,  but  not  those  which  are  matter*  of  law. 
Roiion  *.  RoKland,  109. 


10.  Tlie  plitintiff  took  itiue  on  a  ipecial  plea 
of  the  defeodsnt,  und  adding  a  limtliler  with- 
out K  date,  delivered  the  itaue  within  the  four 
dayi  uf  rejuiaing,  the  defendant  nut  being 
bound  to  rejoin gratti.  A  motiun  hsTin?  t)eea 
made  to  tet  luide  the  verdict,  notice  uf  trial, 
and  luhsequent  proceedingB,  on  the  ground 
that  the  limiliUr  wai  not  dated,  the  Court 
refused  the  rule.  Sentble,  the  want  of  date  to 
a  limililer  ie  no  ground  fur  E^tting  aside  the 
)8«ue.     Shaektil  v.  Sanger,  103. 

11.  The  rale  requirii)^  a  Term'g  notice, 
wTiere  no  step  hax  heen  taken  for  four  Terms, 
dues  nut  applv  to  a  motion  to  let  aside  pro- 
ceedings.    Lumlej/  T.  Hempton,  113. 

12.  Amendments  may  be  made  in  penal  as 
in  other  nctioDB,  unleu  there  has  been  un- 
necessary delay.     Janet  v.  Edward*,  44. 

13.  The  omiision  of  the  fuo  minut,  in  a 
declaration  in  ejectment,  ii  immaterial.  Vee, 
d.  Blex/iam  v.  Rot,  2. 

14.  Where  time  it  obtaioed  upuu  terms  of 
pleading  issuably,  and  rejoining  gratis,  it  only 
applies  to  the  plea,  and  not  to  the  suhsequetit 
proceedings.      Woodman  v.  GobU,  % 

15.  The  defendant  having  served  the  plain- 
tiff with  an  order  for  particulars,  which  were 
nut  delivered,  afterwards  served  a  demand  of 
declaration  upon  him,  with  a  notice  of  aban- 
doning the  order,  written  in  the  lower  comer 
of  it,  and  then  dicned  judgment  of  nonproi. 
The  Court  set  aside  this  ju^ment  as  irregular, 
on  the  ground  that  the  demand  of  declaration 
was  made  before  notice  of  abandoning  the 
order.     fFiekem  v.  Cox,  201. 

16.  Quare,  whether  an  order  once  served, 
can  be  abandoned,  except  by  means  of  an  in- 
strument equally  formal '.     Jd. 

17.  On  the  14th  January,  (the  13th  being 
Sundaf,)  the  defendant  pleaded  puit  darrien 
conlintiatKe ;  judgment  recovered  on  the  9th 
January:  SrnibU,  that  the  pica  was  in  time. 
Dndden  v.  Triquet,  469. 

18.  The  rule  of  T.  T.,  3  Will.  4,  (which 
requires  a  pluDtiff  to  declare  against  a  prisoner 
before  the  end  of  the  Term  next  after  arrest 
or  detainer)  dues  not  apply  to  the  case  of  a 
detainer  lodged  under  the  7  Geo,  4,  c.  57,  B. 
5d.     Buzxard  \.  Baasfield,  336. 

19.  Where  the  defendant  is  bound  tu  accept 
short  notice  of  trial,  and  the  plaintiff  omits  to 
give  such  notice  for  the  next  opportunity  of 
trial,  the  defendant  is  af^rwards  entitled  to  the 
regular  notice.     Dignam  t.  IbbaUon,  130. 

20.  Where  a  summoni  is  token  out  to  sto; 
proceedings  on  payment  of  ■  certain  lum  and 
colls,  the  refnsJ  to  wcept  that  sum,  will  not 
render  the  plaintiff  liable  to  the  anbsequent 
costs.  Bat  if  the  luni  tend«r«d  be  afterwards 
paid  into  Court  and  accepted  by  the  plaintiff, 
be  will  be  liable  to  cotd.  6«kw  t.  OMmt, 
16. 


jnOGIIBKT    AS    IN   CAIB   OP   NONSUIT. 

21.  In  atttmiptit,  if  one  defendant  let  judg- 
ment go  by  dehult,  the  other  may  neverthelesa 
more  tor  judgment  as  in  case  of  a  nonsuit. 
SUaart  v,  Rogert,  477, 

22.  The  insolvency  of  defendant,  afteraction 
brought,  is  a  sufficient  answer  lo  a  rule  for 
judgment  as  in  cue  of  a  nonsuit.  HoUaad  v. 
Henderton,  469. 

23.  When  iisue  was  jiiined  in  a  country 
cause  on  tlie  day  iMfore  Eatler  Term,  and  no 
notice  of  trial  had  been  given : — Held,  that  the 
defendant  might  move  for  judgment  as  in  case 
of  a  nonsuit  after  one  Assize  had  elapied.  But 
where  in  such  case  issue  it  juined  in  Trinitjt 
Term,  the  iiiutioQ  cannot  be  made  until  the 
folluwing  Eathr  Term.     Evant  v.  Barnard, 

24.  Wliere  a  cause  was  ready  to  be  tiled, 
but  WHS  uiihdrawn  at  the  time  of  trial  upon  an 
agreement  of  reference,  which  waa  never  siEned, 
and  no  reference  ever  took  place,  the  Court 
refused  to  give  judgment  as  in  case  of  a  non- 
aiiit,  on  the  ground  that  the  plaintiff  having 
taken  the  cause  down  for  trial  once,  was  not  in 
default,  and  that  the  defendant's  course  was  lo 
take  down  the  record  by  provito,  Hantbg  t. 
Evant,  420. 


APTBIt  TBRDICT. 

25.  The  plaintiff  had  ohiained  ■  verdict 
against  the  defendant,  In  Trinify  Vacation, 
1837,  and  on  the  29ih  December,  in  the  same 
year,  had  proceeded  against  the  bul ;  on  the 
last  day  of  Mickaelmat  Facalion,  1^38,  the 
defendant  rendered  in  discharge  of  his  hail : — 
Held,  that  not  having  been  charged  in  execu- 
tion before  the  expiration  of  Hilary  Term,  he 
was  entitled  to  be  ditcliarged  out  of  custody 
by  supersedeas.  The  85th  rule  of  Hit.  T.,  9 
Will.  4,  doea  nut  aoply  tu  such  a  case,  Baxter 
V.  Baile!/,  99. 

26.  A  motion  in  arrest  of  judgment,  and  it 
seems  also  for  judgment  non  obtlaate  veredicto, 
must  be  made  within  four  dayi  of  the  time  of 
trial,  if  in  Term ;  if  not,  within  the  first  four 
days  of  the  suceeeding  Terra.  Tkomai  *. 
Jonet,  204, 

27.  Where,  by' an  order  of  Niti  Priutj  & 
verdict  was  taken,  subject  to  the  award  of 
an  arbitrator,  and  the  time  for  making  tho 
award  expired  before  the  order  of  reference 
was  delivered  to  the  arbitrator : — Held,  that  it 
was  irregular  to  take  the  cause  down  again  for 
trial,  without  setting  aside  the  previous  ve><- 
diet;  and thattnchirregularity wat notwalvvd 
by  the  defendant'*  attorney  attending  and 
CTOis-examining  a  witneat,  under  an  order  for 
the  examination  of  the  witness  on  interroM- 
tone*.     tfoM  T.  JioNsr,  249. 
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PRESUMPTION. 


A  perion  who  hat  built  on  the  extremitj  of 
his  oirn  Jnnd,  which  hu  been  preTiouily  eic*- 
vatcd,  hM  no  rigkt  to  lupport  from  hit  neigh- 
bour's land,  unleu  a  grant  from  the  tatter  maj 
be  pmumed.  And,  $cmble,  that  such  grant 
cannot  be  pmurned  until  nfler  •  lapie  of  at 
leait  twentj  fear*  from  the  time  the  owner  of 
ihe  adjoining  land  lineir,  or  had  the  meant  of 
bnawiog  that  the  land  had  been  lo  excavated, 
Parlru^t  T.  Seott.  31. 


PRINCIPAL  AND  AGENT. 

Where  an  inaurance  bruker,  or  other  mer- 
cantile agent,  has  been  eniplujred  to  receire 
money  for  hie  principal  in  the  gearral  courte 
of  hit  buaineu,  nnd  vhere  the  known  genvral 
course  of  buiineu  ii  for  the  agent  tu  keep  a 
rMntDg  iceuunt  with  the  principal,  and  lo 
credit  bim  with  sunia  which  he  mav  bnve 
receired  bjcrediti  in  account  with  thetfebton, 
with  whom  be  alio  kerpi  running  accounts, 
and  not  nferelj  with  moniei  actually  received, 
and  a  Kttlement  takee  place  according  to  that 
utage,  the  origin ul  debtor  i«  discharged,  and 
the  a^nt  become*  the  debtor,  according  to  the 
meaning  and  intention,  and  with  the  authority 
of  the  prinupal.     Sleaarl  t.  Aberdtin,  384. 


PRISONER. 

1.  The  habeat  eorput  ad  toHtfaeitndum,  n 
not  mttnt  proee$i,  and  a  priioner  brought  up 
b)'  jt'lu  be  charged  in  execution,  i*  not  entitled 
to  le  diecharged  under  1  &  2  Vict.  c.  110,*. 
G.     Reynold!  v.  Simmondt,  35G. 

2.  A  party,  who  being  arrrsted  on  metne 
proeeu  before  the  Ut  October,  make*  hi* 
fKcape,  nnd  i«  after  that  dav  rr-laben  on  an 
escape  warrant,  is  not  entitled  tu  he  diicharged 
under  1  U  2  Vict.  c.  110.  AVa«  v.  Milton, 
357. 

3.  Where  a  judgment  ha*  been  obtained 
againm  a  defendant,  and  a  ro.  ga.  lodged  at  the 
ahrriff'i  office,  but  the  day  of  returning  it  hue 
not  arrived,  the  defendant  is  not  entitled  to  hi* 
diichargfl  under  the  I  &  2  Vict.  c.  110,  and, 
therefore,  the  Court  will  not  order  nn  exoner- 
eluT  to  be  entered  on  the  bu^pirce.  Harriton 
r.  Diektnten,  Jaektaa  v.  Ooper,  354, 


PROBATE  DUTY. 

See  Wlt-L. 

A  teitatrix  died,  being  in  poiietaioa  of 
foreign  bond*,  which,  at  the  time  of  her  death, 
were  in  the  province  of  Qmterburg.  The 
MBdi  were  marketable  lecurilie*  within  thi« 
^Bdora,  tnuHferable  by  delivery  only,  and 


no  act  out  of  the  kingdom  wna  i 
render  their  ttanifer  valid: — Httd,  that  pi*. 
bate  duty  wai  payable  in  renpect  of  them  ;  ud 
that  they  were  aateti  lo  be  ailminittered  withia 
the  province  of  Canlerh-urif.  Attorntf  Gemcnt 
V.  Bouustnt,  319. 


PROMISSORY  NOTE. 

To  an  action  on  a  promiaaory  notc^  at 
tii'elve  month*'  date,  the  'lefendant  pleaded 
that  one  J.  ff.,  at  the  time  of  hi*  ileaih,  m 
indebted  to  the  plaintiff  in  a  aum  of  moner  for 
good*  mid  Mid  delivered ;  and  that  the  plain- 
tiff, after  Ihe  death  of  J.  fF.,  and  before 
Ihe  making  of  the  note,  applied  to  defendant 
for  pMyiiient;  wbi'reupon,  in  compliance  with 
the  request,  the  defendant,  after  the  death  of 
J.  W.,  fcir  and  in  reipect  of  the  aaid  debt,  and 
for  nil  other  cuniideralion  whatever,  then  trade 
and  delivered  the  note  to  the  plaintiff;  that  J 
fF.  died  inteatate,  and  that  at  the  time  of  Ihe 
making  and  delivery  of  the  note  no  adminii- 
trHliun  had  been  granted  of  the  ettate  and 
effect*  of  J.  W.,  nor  waa  there  at  that  time  an; 
person  liable  for  the  laid  debt.  BrpUrvliia, 
de  injurid : — HM,  that  a*  the  plea  did  iwt 
Btate  that  there  Were  no  a**eti,  the  furbearann 
tu  aue  during  the  time  the  note  had  to  nis, 
wai  a  tufllcient  cunai deration,  and  that  tke 
plaintiff  waa  entitled  to  judgment  non  obilaalt 
veredicto  A  widow  doei  not  become  execu- 
trix de  imt  tort  by  occupying  for  three  month* 
her  late  huaband  *  houae  aiid  *hup,  if  ahe  no 
VKV  Carrie*  nn  the  buiineia.     Serle  t.  IFaler- 


PUBUC  COMPANY 

1.  By  a  local  Aci,4  Will.  4,  it  waa  enacted, 
that  action*  againat  the  We*t  Cork  ftlinlDg 
Company  might  be  brought  againat  ilie  penoa 
who  ahould  be,  for  the  time  being,  a  managing 
director,  or  againat  any  one  director  for  the 
time  being  of  the  laid  company,  a*  the  noininal 
defendant  or  party  proceeded  agninat  on  behalf 
of  the  aaid  company  ;  and  that  no  action  againil 
the  company,  in  the  nnme  uf  such  managini: 
director,  or  director,  ahould  abate  or  be  dis- 
continued by  the  death,  rcsignaliun,  remov.il 
or  diaqualiScation  of  aucb  managing  directur 
or  ilirector.  By  anotlier  local  Act,  1  VicI,  it 
wa*  eoiicted,  that  it  ahould  and  might belawlul 
for  any  person  or  penona  entitled  to  take  uu( 
execution  for  or  m  reapect  of  any  judgment 
against  a  managing  director,  or  any  other 
director  a*  a  nominal  defendant  on  behalf  ul 
the  company,  to  levy  the  amount  of  hi*  damagca 

'  cotta  upon  the  reserved  fiind  of  the  e 


and  all  other  property  whataoevrr  be- 
g  to  the  company  >^HeU,  that  the 
plaintiff,  who  had  obtained  Jodgnient  againit 
the  defendant  at  a  managing  director,  wa*  not 


pany, 
longii 


DIGEST. 


5lt 


entitled  to  issue  execution  against  him  per-  j 
fionallv.     Harrison  v.  TimmiiUy  410. 

2.  \Vhere  an  Act  of  Parliament  creates  a 
company  for  the  execution  of  certain  works, 
but  does  not  specify  any  time  for  their  com- 
pletion, no  limitation  of  time  will  be  presumed, 
and  the  works  may  be  completed  at  anv  period. 
Thicknette  v  The  Lancaster  Canal  Company ^ 
365. 

3.  A  canal  company  was  empowered  by  Act 
of  Parliament  to  take  lands,  &c.,  '*  making 
satisfaction  to  the  owners  or  proprietors  of,  or 
persons  interested  in  the  lands,*'  &c.,  so  taken, 
tor  any  damages  by  them  sus^ined.  By 
another  clause  it  was  enacted,  that  in  the 
event  of  the  company,  owners,  or  parties  inter- 
ested, not  agreeing  as  to  the  sum  to  be  paid 
for  the  absolute  purchase  of  the  land,  certain 
commissioners  were  to  settle  what  sum  was  to 
be  paid  for  t)ie  purchase,  and  also  what  dis- 
tinct sum  was  to  be  paid  as  a  compensation  to 
''  parties  interested.''  The  company  purchased 
from  Sir  R,  H,  L.  land,  over  which  the  plain- 
tiff had  a  railroad,  by  way  of  easement.  They 
entered  upon  the  land  in  December,  1834,  but 
did  no  injury  to  the  plaintiff's  railroad  until 
February,  1836.  The  plaintiff  gave  no  notice 
to  the  company  of  his  having  any  interest  in 
the  land,  and  nothing  was  paid  to  him  by  the 
company  as  compensation.  Held,  that  the 
plaintiff  was  not  entitled  to  compensation  under 
the  Act  until  he  had  sustained  some  actual 
injury ;  and  that  the  company  were  bound  to 
^ive  compensation  at  any  time  after  the  injury. 
Held,  also,  that  the  company  were  entitled  to 
eitter  upon  theland  before  maidng  compensation. 
The  plaintiff  was  also  tenant  to  air  R,  H.  L.,  at 
a  rent  of  80/.,  of  other  land,  which  he  had  under- 
let from  year  to  year,  at  a  rent  of  60/. ;  but  it 
did  not  appear  at  what  times  the  two  tenancies 
commenced,  nor  that  the  plaintiff  had  any 
reversion.  This  land  was  also  sold  to  the 
company  by  Sir  R.  H,  L.  The  plaintiff  made 
no  claim  to  compensation,  nor  was  any  sum 
awarded  to  him: — Held,  that  the  plaintiff  did 
not  shew  such  an  interest  as  entitled  him  to 
compensation.     Jd, 

4.  Quare,  whether  a  tenant  from  year  to 
year,  whose  tenancy  begins  at  Michaelmas^ 
and  who  has  underlet  from  year  to  year  from 
March,  at  a  higher  rent  than  he  pays  to  his 
own  landlord,  is  to  be  considered  a  reversioner 
Id. 

RECORD.-— ^ee  Ambndmbnt. 


REU'ARD  ON  CONVICTION. 

An  advertisement  respecting  a  robbery  of 
bank  notes,  promised  **  that  whoever  would 
give  information  by  which  the  same  might  be 
traced,  should,  on  conviction  of  the  fmrticfi, 
receive  a  reward  of  20/. : — Heldy  that  the  word 


<*  information,"  meant  the  first  information ; 
and,  therefore,  though  the  plaintiff  had  given 
sufficient  information,  he  wai  not  entitled  to 
recover,  as  it  was  not  given  until  after  other 
sufficient  information  had  been  received.  Lan" 
caster  v.  fValsh,  258. 


RELEASE. 


The  defendant  purchased  a  policy  of  insur- 
ance sold  by  the  plaintiff,  subiect  to  a  condi- 
tion that  the  purchaser  should  pay  down  a 
deposit  of  20/.  per  cent.,  sign  an  agreement 
for  pajTinent  of  the  remainder  on  the  8th  June, 
1835,  but  should  the  completion  of  the  pur- 
chase be  delayed,  the  purchaser  was  to  pay 
interest  on  the  balance  of  the  purchase  mone^ 
at  5/.  per  cent,  per  annum,  from  that  day  until 
the  purchase  was  completed.  The  purchase 
was  not  completed  until  January,  1B36»  wtoi 
the  defendant  paid  the  purchase  money  and 
interest,  and  the  plaintiff  then  delivered  to  him 
an  assignment  or  the  policy,  containing  a  re- 
lease ofthe  defendant  from  all  claim  in  respect 
of  the  purchase  of  the  policy,  and  all  monies 
due  to  the  plaintiff  in  respect  thereof.  It  was 
afterwards  discovered  that  the  plaintiff's  attor- 
ney had  miscalculated  the  interest  by  34/. : — 
Held,  in  an  action  to  recover  this  sum,  that 
the  release  was  a  bar.  Harding  v.  Ambler^ 
48. 

RIGHT  OF    WAY. 

It  is  not  a  proposition  of  law,  that  a 
party  who  proves  his  rieht  to  use  a  roaft  Cor 
many  purposes,  is  entitled  to  use  it  for  all 
purposes ;  but  the  extent  to  which  he  has  used 
It,  is  a  fact  from  which  the  jury  ma^  infer  a 
general  or  a  limited  right  of  user.  Cowling  v. 
Higginson,  269. 

SHERIFF. 

See  Attachment.    Pleading.    Writ  op 

Trial. 

1.  The  Statute  1  Vict.  c.  55,  relates  to  those 
sheriffs'  fees  only  which  are  payable  on  sales 
by  auction ;  and  haa  not  repealed  29  Eliz.  c. 
4.'  ConsequentlyuMwIffs  fees  under  the  latter 
Statute  remain  the  same  as  before  the  passing 
of  1  Vict.  c.  55.     Davies  v.  Griffiths,  339. 

2.  A  debtor  being  in  custody  on  mesne  pro- 
cess, the  sheriff,  alter  the  return  of  the  writ 
and  the  expiration  of  the  time  for  putting 
in  bail,  allowed  him  to  be  absent  from  the 
prison  during  two  mornings,  accompanied  by 
the  gaolor,  to  support  objections  before  the 
revismg  barrister.  The  creditor  bad  sustained 
no  damage  from  the  absence  of  the  debtor. 
Held,  first,  that  the  sheriff  was  guilty  of  a 
breach  of  duty ;  eeeondly^  that  tM  creditor. 
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having  sofUdned  no  damage  in  fact  or  in  law, 
could  not  maintain  an  action  against  the 
iheriff.     fruiiams  v.  Most^n^  217. 


SLANDER. 

A,  having  contracted  to  build  a  house  for  B.. 
employed  C.,  a  carpenter,  to  do  tome  wooa 
work,  for  which  A,  had  given  an  estimate.  The 
amount  of  the  bill  for  this  work  exceeded  the 
estimate,  and  B.  applied  to  D,  to  recommend 
him  a  surveyor,  upon  which  />.  told  B,  that  he 
had  seen  C  toike  away  some  of  the  quarteriflgs. 
B.  informed  J,  of  it,  who  came  to  />.,  and 
asked  Idm  if  he  said  so,  and  D.  replied,  "  yes, 
I  saw,  the  man  employed  by  vou,  take  from 
BJ's  house  two  large  pieces  of  quartering';  I 
hallooed  to  the  man." — Heldy  in  an  action  of 
sIsAder  bngught  by  C.  a^inst  i>.,  that  this  was 
a  privileged  communication,  and  that  the  plain- 
tiff could  not  recover  unless  it  appeared  that  the 
defendant  was  actuated  by  malicious  motives* 
Kine  V.  Sewell,  83. 


SPIRITUAL  PERSONS. 

The  business  of  a  banker  is  within  the 
meaning  of  the  57  Geo.  3,  c.  99,  s.  3,  which 
restrains  spiritual  persons  from  trading.  HaU 
V.  FfbnkUn,  S. 


STAMPS. 

By  agreement  in  writing  three  persons 
undertook  in  consideration  of  A,'s  discharging 
a  debt  due  from  B.  to  C,  amounting  to  WOl.^ 
with  costs,  that  each  would  $everaUy  pay  50/., 
and  one  fourth  part  of  the  costs,  and  would 
execute  a  bill,  bond  or  note,  for  his  own  pro- 
portion : — Held,  that  one  stamp  was  sufficient. 
Ramsbottom  v.  Davis ^  RamsboUom  v.  Gosden, 
464 


STATUTE  OF   FRAUDS. 

1.  A  contract  for  the  sale  of  potatoes  then 
planted,  at  a  certain  sui§  |;er  sacK,  to  be  dug 
up  at  the  usual  time  for  digging  the  same,  is 
not  a  contract  for  the  sale  of  an  interest  in 
land,  within  the  fourth  section  of  the  Statute 
of  Frauds.     Stanbwry  v.  Matthews f  459. 

2.  Where  there  is  a  joint  contract  for  several 
articles  of  different  descriptions,  an  acceptance 
of  anv  of  them  is  a  sufficient  part  acceptance  of 
the  wnole  to  satisfy  the  17th  section  ot  the  Sta- 
tute of  Frauds.  The  defence  that  there  was  no 
sufficient  contract  within  the  Stntute  of  Frauds, 
may  be  taken  advantage  of  under  the  general 
iMue.    SmoU  r.  TkomM,  38. 


STATUTE. 

2  &  3  Edw.  6,  c.  13  (Tithes).    BttH  Spm- 
eer  ▼.  SwanneU^  56. 


SURETY. 

The  i^laintiffs,  who  held  certain  promissory 
notes  as  a  collateral  security^  nve  by  deell 
further  time  to  the  principal  ddytor,  without 
the  consent  of  the  surety;  the  surety  after- 
wi(jrds,  and  before  the  notes  became  due,  coo- 
sented  to  si^h  giving  of  time: — Heid,  that  the 
liability  of  the  surety  was  revived.  Qtuare, 
whether  such  a  deed,  executed  by  one  partner 
only,  **  for  self  and  partners,**  can  bind  the 
firm,  there  being  no  proof  of  a  consent  bv  the 
others  to,  that  mode  of  execution.  SmUk  v. 
fFinitr,  384 


TITHES 

Debt  To  recover  a  certain  sum,  due  under 
a  tithe  composition*  from  Miekaeimtu^  1835, 
to  Miehaelmasy  1836.  The  defendant  rdied 
on  a  notice  to  quit,  fiven  bv  him  to  the  plain- 
tiflls,  and  which  was  in  the  following  terms  >- 
**  Take  notice,  that  I  shall,  on  and  from  tk 
25th  day  of  March  next,  give  out  and  pay  is 
kind  all  the  great  and  small  tithes  arising  troa 
a  certain  farm,  called  i*.,  in  the  said  parish  of 
L.  A.,  which  I  now  occupy.  Dated  this  19th 
day  of  September,  1835  r  (signed)  ^.  A— 
BeH  first,  that  the  same  notice  to  quit  wss 
requisite  in  a  yearly  tithe  composition  as  in  a 
tenancy  from  year  to  year ;  secondly,  that  the 
notice  in  this  case  was  insufficient,  as  it  did 
not  specify  the  time  of  determining  the  com- 
position.    Goode  V.  Howells,  199. 


TRESPASS. 

1.  Trespass  will  not  lie  against  a  party  who 
lays  a  complaint  before  a  magistrate  who  has  i 
general  jurisdiction  over  the  subject  matter, 
and  the  magistrate  thereupon  grants  a  warrant, 
under  which  the  party  charged  is  arrested, 
although  the  particular  case  is  one  in  which 
the  magistrate  had  no  authority  to  act.  ffed 
V.  SmtSltoood,  117. 

2.  The  complainant  accompanied  the  con- 
stable who  had  the  execution  of  the  warrant, 
and  pointed  out  the  plaintiff  to  him.- — Hekiy 
that  this  was  sufficient  evidence  to  go  to  the 
jury  of  a  participation  in  the  arrest.    Id. 

3.  If  a  party  wrongfully  places  the  goods  of 
another  upon  his  own  land,  the  owner  of  the 
goods  may  enter  and  retake  tbem.    PHriekt* 

\  125. 


IMGBST. 
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TROVER. 

1.  B,y  a  builder,  undertook  for  a  certi^n 
sum  to  build  an  hotel  for  acompaar,  of  which 
the  defendants  were  the  trustees,  and  to  do  all 
the  work,  except  the  plumbing  and  ironmon- 
gery, which  were  to  be  done  by  the  defendants' 
workmen.  It  was  agreed,  that  if  B.  became 
bankrupt,  it  should  be  lawful  for  tha  defend- 
ants to  take  possession  of  the  work  already 
doncy  and  put  an  end  to  the  agreement,  and 
tiiat  they  should  pav  to  B.  so  much  money 
only  as  should  be  adjudged  to  be  the  value  of 
the  work  already  done  and  fixed  by  him.  The 
defendants  employed  a  clerk  of  the  works, 
whose  duty  it  was  to  inspect  tha  materials 
supplied  by  the  bankrupt,  and  none  were  used 
upon  the  building  but  such  as  kad  been 
approved  by  him.  Before  the  hotel  was  com- 
pleted, B.  became  a  bankrupt.  Shortly  before 
the  bankruptcy,  some  deal  saKh-franies,  the 
subject,  among  other  things,  of  the  present 
action,  were  lying  at  the  bankrupt*s  premises ; 
to  these  the  ironmongers  of  the  defendants  had 
supplied  pullies,  and  In  this  state  they  had  been 
seen  and  approved  by  the  clerk  of  the  works. 
After  the  bankruptcy,  the  sash-frames  were 
brought  to  the  defendants*  premises:  the  as- 
signees then  made  a  demand  of  the  "sash- 
frames,"'  and  upon  the  defendants'  refusal  to 
deliver  them,  brought  an  action  of  trover: — 
Held,  first,  that  this  was  a  contract  for  the 
performance  of  certain  work,  and  not  for  the 
sale  of  goods,  and  that  the  sash-frames  did  not 
become  the  property  of  the  defendants  until 
they  were  fixed  to  the  building.  Held  also, 
that  although  the  defendants  might  be  entitled 
to  keep  the  sash-frames  for  the  purpose  of 
severing  the  pullies,  yet  a  demand  ot  the  sash- 
frames  generally,  and  a  general  refusal,  were 
evidence  of  a  conversion.  Tripp  v.  Armit<ige^ 
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2.  SenUfle,  that  the  defendants  need  not 
have  pleaded  specially  that  they  kept  the  sash- 
frames  for  the  purpose  of  removing  the  pullies. 
Jd. 


VENUE. 

An  application  to  change  the  eenue  under 
special  circumstances,  may  be  made  before 
issue  joined,  if  the  Court  can  see  what  the 
issue  will  be.     Dowler  v.  CoUes,  345. 


WAGES. 

I'o  an  action  brought  to  recover  the  sum  of 
16/.  17 s.  Sd.y  for  seaman's  wages,  the  defendant 
pleaded  that  the  service  of  the  plaintiff  was 
performed  under  an  agreement  made  in  par- 
•uance  of  5  &  6  W  4,  c  19,  whereby  the  pUi- 
tiff  agreed  that  he  would  serve  on  boaiil  elM 
ship  C  from  the  port  of  London  to  C,  and 


bacK  to  a  port  of  delivery  !i  the  United  Kiikg- 
dom ;  that  afterwards,  and  before  the  period 
for  which  the  plaintiff  had  agreed  to  serve  was 
completed,  and  after  tiie  said  thip^s  arrival  at 
her  port  of  delivery,  and  before  her  cargo  had 
been  discharged,  to  wit,  al  tha  port  of  Liver" 
pooly  the  plaintiff  did  wilfiilly,  and  without  the 
leave  and  permission  of  the  defendant  or  the 
master,  or  other  person  in  command,  absolutely 
desert  the  said  ship,  whereby,  and  according  to 
the  said  Statute,  he,  the  sud  plaintiff,  forfeited 
to  the  defendant,  the  owner  of  the  said  ship, 
bis  said  wages  or  salary.  The  replication 
trartfied  the  absol ute  desertion.  The  question 
being,  whether  tlie  entire  wages,  or  only  a 
month's  wages,  were  forfeited  x-^HM..  that 
that  question  was  on  the  record.  HM  also, 
that  a  seaman  who,  after  the  arrival  of  a  ship 
at  her  port  of  discharge,  but  before  her  dis- 
charge, quits  her,  and  does. not  rttohi,  does 
not  forfeit  all,  but  only  a  mooth*«  wages. 
MDonald  v.  JopUng,  271. 


WARRANT. 

1.  An  order  under  11  0.  2,  c.  19,  s.  14, 
which  states  that  witnesses  were  examined  by 
the  magistrates  upon  oath,  is  not  bad  because 
it  omits  to  allege  that  the  witnesses  were 
examined  upon  oath  as  to  the  value  of  the 
goods  removed.     Coster  v.  fFilton^  141. 

2.  A  warrant  of  commitment  is  not  Invalid 
for  omitting  to  state  that  complaints  wen 
made  in  writing,  and  that  the  witnesses  were 
examined  uppn  oath,  if  statements  to  thiit 
effect  are  contained  in  the  order,  and  the 
order  is  incorporated  in  the  warrant.    Id. 

3.  Magistrates  are  empowered  by  11  O.  2, 
c.  19,  to  determine  whether  goods  have  been 
remofed  fraudulentiy,  even  in  cases  where 
there  are  conflicting  titles  to  the  premises.  /dL 


WARRANTY. 

The  fiither  of  the  plaintiff  purchased  a  gun 
at  the  shop  of  the  defendant,  and  stated  at  the 
time  that  he  purchased  it  for  the  use  of  himself 
and  his  sons.  The  defendant  warranted,  and 
represented  that  the  gun  was  made  by  iV.,  and 
was  a  good,  safe  «nd  secure  gun.  l^he  plain- 
tiff us^  the  gun,  which  exploded  and  shattered 
his  arm  :: — iteld^  that  the  action  was  maintain- 
able, on  the  ground  of  fraud.  Levi  v.  Lang' 
ridge,  325. 

WAY. 

Where  the  plaintiff  declares  in  trespasa 
against  the  defendant  for  breaking  and  enter- 
ing his  close  with  horses  and  carrh^M^  and 
the  defendant  pleads  a  general  right  of  way 
over  the  dose  for  horses  and  wriages,  ilBe- 
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DIGEST* 


l^aintiff  may  sliev,  without  a  mw  assigmiMnt, 
that  the  defendant  is  not  entitled  to  convey 
^  coals'*  aloni:  the  close  in  question.  Comllng 
t.  Higginton,  269. 


WILL. 

^eff  Frobatb  Duty. 

L  A  testator  bein?  possessed  of  two  houses 
and  gardens,  devised  them  to  triistcfs  in  the 
following  terras : — ''  Upon  trust  that  they,  the 
said  />.  D,  and  •/.  .^Z.,  do  and  shall  pay  and 
apply  the  rents,  issues  and  profits  thereof  unto 
my  wife,  M.  •/.,  yearly,  during  so  long  a  time 
as  she  shall  remain  a  widow ;  and  from  and 
alter  the  determination  of  that  estate  to  the 
use  and  behoof  of  all  and  every  of  my  child  or 
children  by  ny  said  wife,  J/.  J.,  equally  to  be 
divided  between  them,  share  and  share  alike, 
and  the  lawful  issue  of  their,  or  her,  or  his 
bodies  or  body  for  ever  ;  and  for  default  of 
such  i»8ue,  to  the  use  and  behoof  of  my  nephew 
D.  J  y  his  heirs  and  assigns  for  ever.     I  give, 
devise  and  bequeath  unto  my  daughter  F.  J, 
the  sum  of  300/.,  to  be  paid  her  when  she 
attains  the  age  of  twenty-one  years,  and  the 
huuse  where  she  now  lives,  after  the  decease  of 
her  mother,  or  the  day  of  her  intermarriage. 
'  Also  I  give,  devise  and   bequeath   unto   my 
daughter  R.  J.   the  sum  of  300/.,  when  she 
attains  the  age  of  twentv-one  vears,  and  the 
house  new  in  the  occupation  of  D,  />.,  after 
tfie  decease  of  her  mother,  or  the  day  of  her 
intermarriage.'*    The  two   houses  separately 
devised  to  the  two  daughters  wen  the  same  as 
.those  mentioned  in  the  former  part  of  the  will. 
The  testator,  at  the  time  of  his  death,  left  no 
other  ehildren  than  the  two  daughters  men- 
tioned in  his  will,  and  they,  after  the  death  of 
their  mother,  iV/.  •/.,  entered  into  the  separate 
possession  of  the  two  houses.     F.  •/.,  one  of 
the  daughters,  afterwards  died,  and  Che  defend- 
ant, her  husband,  continued  in  possession  of 
the  dwelling-house  in   her   occupation.     An 
ejectment  having  been  brought  oy  the  other 
daughter  to  recover  an  undivided  moiety  of 
this  house : — Held,  that  the  two  daughters  took 
an  estate  for  life  in  each  house,  with  remainder 
to  them  as  tenants  in  common  in  Uul ;  and, 
therefore,   that  the   plaintiff  was   entitled  to 
recover.     Doe,  dem.  Amlot  r.  Davie t,  439. 

2.  Testator  eave  and  devised  to  his  wife,  his 
daughter,  and  her  husband,  and  their  heirs, 
certain  real  estates,  to  hold  to  them,  and  the 
survivors  and  survivor  of  them,  and  the  heirs 
of  the  survivor,  on  trust,  to  permit  hi8|Hfe  to 
receive  the  net  rents  during  her  life,  #ithout 
prejudice  to  a  rent-charge  to  his  daughter, 
under  her  marriage  settlement ;  and  atter  the 
decease  of  his  wife,  upon  further  trust,  &c. : — 
Held,  that  the  legal  estate  vested  in  the  trustees. 
Barker  v.  Crreenwood,  389. 

3.  The  testatrix,  aller   devising  her   real 


estAe  tolK  K.,  and  then  to  J.  A".,  for  life,  if 
he  survived  'her,  gave  and  devis^  the  same 
uqto  "their  second  son,  and  the  heirs  and 
assigniiorsueh  second  son  for  ever/*  At  the 
fiuie  of  making  the  will  they  had  had  three 
sons,  6ut  only  one  was  living,  which  circum- 
stance the  testatrix  was  aware  of.  Afterwards, 
and  before  the  death  of  the  testatrix,  a  fourth 
son  was  born,  and  died,  and  there  was  a  fifth 
son  bom,  who  survived  the  testatrix  : — Held, 
that  after  the  death  of  S.  K.  and  J,  K.,  the 
fifth  son  WHS  entitled  to  take  under  the  terms 
of  the  devise.     King  v.  Bennett,  289. 

4.  Testator  devised  his  freehold,  copyhold 
and  leasehold  estates  to  his  wife  for  lire,  and 
from  and  after  her  decease,  to  his  son  and 
daughterii,  ^  and  their  lawful  issue  respectively 
in  tail  general,  w^th  benefit  of  survivorship  to 
and  amongst  the  issue  respectively,  as  tenants 
in  common,  and  not  as  joint  tenants  :*' — Held, 
that  hy  the  word  "  issue,*'  the  testator  most 
be  taken  to  have  meant  '<  children,*^  and  that 
his  children  took  life  estates,  as  tenants  in  com- 
mon* in  the  freehold  and  copyhold  lands,  with 
contingent  remainders  to  their  children  hv 
purchase,  as  tenants  in  common  in  tail,  with 
cross  remainders  over  ;  and  that  the  children 
and  grand-children  took  ciirresponding  interests 
in  the  leasehold,  hy  way  of  executory  bequest. 
Cursham  v.  Neuuland,  296. 

5.  Devise  of  real  estates  to  A.  and  B., 
**  equally  betwten  them,  to  take  as  joint  tenants, 
and  their  several  and  respective  heirs  and 
assigns  for  ever:** — Held,  that  the  devisees 
took  an  estate  for  life  as  joint  tenants,  with 
remainder  to  eacti  of  them,  as  tenants  in  com- 
iif^on  in  fee,  after  the  death  of  the  survivor. 
Doe,  dem.  Littletcood  v.  Green,  314. 

6.  A  married  woman,  hy  her  marriage  settle- 
ment, had  power  to  appoint  certain  land  to 
uses  by  her  last  will  and  testament,  <*  signed 
and  published  in  the  presence  of,  and  attested 
by  three  witnesses."'  She  devised  all  her  pro- 
perty, real  and  personal,  but  did  not  refer  to 
the  power,  l^e  attestation  stated  the  will  to 
be  signed,  sealed  and  delivered  by  the  testatrix 
in  the  presence  of  three  subscribing  witnei^ses: 
"—Held,  that  delivery  is  equivalent  to  publica- 
tion of  a  will,  and  that  this  was  a  due  execu- 
tion of  the  power.     Curteis  v.  Ken  rick,  120. 


WITNESS. 

1.  An  objection  to  the  competency  of  a  wit- 
ness must  be  taken  on  the  voir  dire.  Detodeney 
V.  Palmer,  462 

2.  TUe  declaration  stated,  that  whereas  in  a 
certain  action  of  ejectment,  such  proceedings 
were  held,  that  afterwards,  on  the  31  St  Afmrck, 
1838,  before  certain  justices  of  Assize  and  AVti 
F9iks,  at  Taunton,  in  the  county  of  Somerset, 
a  eertain  issue,  before  them  joined  in  the  said 
plea,  came  on  to  be  tried.    And  whereas  before 


Hie  tri*]  of  the  Baid  iniie,  to  witytM  the  Slit 
Marvh,  the  plaintifli  lued  out  %  inb^na, 
directed  tu  the  defendant,  i^ommsadinc  him  to 
appear  before  the  justices  auignj^^  hold  the 
AE<izn  in  and  fur  the  county  of  SomtrtM,  at 
Taanton,  in  the  aaid  county,  on  Hitttrd^,  the 
3l«t  MarchthtTi  initnnt,  and  *u  from  dajr  tu 
dar  till  that  cauie  should  be  triad,  to  Mlify, 
hi.,  in  the  laid  action  than  depeaain^r,  and  to 
produce  certain  document*  on  the  trial  \>S  the 
said  itieue,  and  that  altlwugh  the  fc^dant 
■night  have  appeared  at  the  trial  of  tiie  (aid 
issue,  and  might  have  produced  theiaiddocu- 
nienU  at  the  time  and  place  aforesaid  on  tha 
said  trial  of  the  taid  iwue,  jet  the  defendant 
would  nut,  at  the  time  and  place  iforea aid.  on 
the  trial  of  theiud  iuue,  rt-the  tiM  and  place 
aforecaid,  produce  the  aaid  docnmeBtg.  The 
replication  itated,  that  the  trial  at  the  laid 
istue,  in  the  ujd  declaration  mentioned,  tuok 
place  on  the  6lh  day  of  April,  1838,  and  that 
the  derendant  could  have  appeared  at  the  said 
trial  of  the  aud  iuue  ■.—Held,  firtt,  that  it 
sufficiently  appeared,  on  general  demurrer,  thiit 
tlie  trial  referred  to  in  the  lubpcena  toot  place 
at  the  AsEizea  mentioned  in  the  declaration. 
Secondly,  that  an  aTerment  that  "the  appear- 
ance of  the  defendant  waa  material  and  neeet- 
tars  ^F  'liB  trial,"  vaa  equivalent  to  an  aver- 
ment that  the  plaintiffs  had  a  good  cause  of 
action.  Thirdly,  that  an  action  will  lie  for 
disobedience  to  n  subpoin a  served  after  the  first 
day  of  the  Assizes,  and  commanding  the  wit- 
ness to  attend  on  that  day,  and  so  from  day  to 
day  until  the  cause  is  tried,  provided  the  trial 
takes  place  within  a  reasonable  time  after  ser- 
vice of  the  subpcena.  Fmirthly,  that  it  is  nut 
necessary  tu  aver  that  the  absence  of  the  defend- 
ant, as  a  witness,  waa  the  tiUe  cause  of  the 


pl^tiA'failing  in  tMr  action.  That  th4 
&et  ii  imMrtant  only  wHh  regard  to  the 
■mount  of  damages  tu  be  recovered  in  an  action 
agaliirt  such  wiinesB.  Fi/UI^  that  an  aver- 
oient,  that  the  defendant  would  not  appear  or 
profhrce  certain  documeBtc^t  the  time  and 
place  of  trial,  atthoush  ha  vif  thsg  and  there 
talemidy  called  tpon  for  that  iRirpose,  is  suffi- 
cient un  general  demurnr,  Vaeli  v.  Lovell, 
451. 


WRIT  OF  TBIAL. 

1.  The  first  count  of  the  d«claration  stated, 
that  in  consideration  that  the  plaintiff  would 
buy  of  the  defendant  a  certain  horse  for  JL  2t. 
Sd.,  the  defendant  promised  that  hewasaquiet 
worker,  and  would  go  well  in  S|yre  harncM: 
Bread,  that  the  burie  was  not  aqukt worker, 
and  that  the  plaintiff  was  put  lo  estKDce  in 
keeping  it.  There  were  also  counts  fur  money 
had  an&tecejved,  and  on  an  account  stated; — 
Held,  that  this  was  a  case  triable  before  the 
sheriff,  under  the  Writ  of  Trinl  Act.  AUca  v. 
PitOi,  207. 

2.  A  writ  of  trial  was  directed  to  the 
Sheriff's  Court  in  London.  The  writ  was 
returnable  on  the  19th  January ;  a  Court  waa 
holden  on  the  IStli,  and  adjourned  until  t)|» 
20th,  on  which  day  the  cause  was  tried.  JUofr 
timer  v.  Preedy,  157. 

3.  Sembk,  thatthe  judgchadno'JiirUdrctiOK 
to  try  the  cause  after  the  writ  watjatufMblfc 


occupati4k,  ™  the  a'sienei 
against  the  Icsseir,  is  local. 
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